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VI  INTRODUCTION. 

sent  at  the  early  age  of  seven  years  to  his  uncle  at  Marseilles,  and 
under  his  eyes,  at  his  expense  and  through  his  more  valuable  care, 
received  an  excellent  education.  Returning  to  Martinique,  he  finally 
established  himself  at  Bordeaux,  where  in  the  course  of  years  he 
became  greatly  distinguished  in  the  profession,  on  which  his  name 
had  already  reflected  durable  honour.  He  was  made  avocat  general, 
and  finally  President  of  the  Tribunal  Civil.  He  retained  most 
lively  and  grateful  feelings  for  the  memory  of  his  uncle.  "  He  and 
his  excellent  wife  (he  writes  M.  Cresp)  were  a  father  and  mother  to 
me,  until  I  lefl  them  to  return  to  Martinique.  In  loving  their  patri- 
archal life,  I  learned  of  them  my  first  ideas  of  truth,  of  honour  and 
of  probity."  Other  branches  of  the  family,  though  not  owning  the 
name,  still  exist  in  the  West  Indies  and  in  France.  From  these 
sources  M.  Cresp,  with  commendable  zeal  and  industry,  has  collected 
much  that  is  interesting  in  the  career  of  this  excellent  and  remarkable 
man ;  and  it  is  his  intelligent  labours  that  have  supplied  materials 
for  the  present  sketch  (b). 

Balthazard  was  bom  at  Aix,  in  Provence,  the  4th  of  December, 
1716,  the  son  of  Honore  Emerigon,  procureur  in  the  parlement  of 
Aix,  and  Marie  Fran^oise  Pugnaire,  his  wife.  Honor6  Emerigon, 
esteemed  as  an  honest  lawyer,  was  not  rich,  and  formed  no  exception 
to  the  rule,  that  not  to  mingle  distinct  blessings  matches  superfluity 
of  tjhildren  with  vacuity  of  means.  In  the  space  of  twenty-two  years, 
from  1712  to  1734,  Marie  Frangoise  Pugnaire  had  brought  him  no 
less  than  fifleen  children.  The  two  last  were  twins.  Thirteen  of 
these  survived  their  father,  of  whom  six  were  sons.  Of  this  nume- 
rous family,  the  author  of  this  work  was  the  second  son. 

Balthazard,  destined  for  the  bar,  was  sent  'to  the  college  of  his 
native  place,  where  he  made  excellent  proficiency  in  classical  studies. 
In  due  course,  having  left  school  with  good  repute  for  industry  and 
talent,  he  was  entered  by  his  father  as  a  law  student  in  the  university 
of  Aix.  Here  he  passed  several  years  in  close  and  absorbing  study, 
if  we  may  judge  by  the  fruits  of  his  after  life,  and  what  tradition 
reports  on  the  subject.  But  the  traces  of  this  early  part  of  his  career 
are  few  and  slight.  Among  his  fellow  students  was  a  young  man, 
who  like  himself  was  one  day  to  become  famous — De  Castillon,  cadet 
of  a  noble  family,  of  high  and  wealthy  connections,  who  subsequently 
acquired  celebrity  as  a  jurist,  and  is  still  remembered,  at  least  in 

(6)  M.  D^lliers,  an  elderly  and  boDOurable  advocate  at  Marseilles,  iofonns  M. 
Cresp  that  io  the  year  1823  he  received  a  letter  from  Mr.  Justice  Story,  of  Salem,  in 
the  United  States,  urging  him  to  collect  and  send  him  materials  for  a  notice  of  the  life 
of  Emerigon,  which  the  writer  desired  to  place  at  the  head  of  a  translation  he  was  then 
about  to  undertake  and  publish  of  Emerigon *s  Treatise  on  Insurances.  M.  D^lliers 
now  regrets  that  his  own  occupations  at  the  time  prevented  him  from  satisfying  in  any 
sufficient  degree  the  object  and  wish  of  his  correspondent. 
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household  that  FranQoise  Pugnaire  had  accumulated  about  him. 
Misled  by  a  theory  of  the  distribution  of  mental  gifts,  more  simple 
than  just|  he  concluded  that  the  intellectual  treasure  revealed  in  one 
of  his  sons  must  be  equally  shared  by  the  rest.  He  had  three  sons 
already  set  apart  for  the  bar,  and  three  younger  brothers  were  on 
the  instant  devoted  to  the  same  career.  It  became  a  question  how 
to  dispose  of  the  six  brothers,  in  which  not  only  the  family  £me- 
rigon,  but  the  neighbourhood,  as  may  be  imagined,  was  greatly 
interested.  This  scheme  was  adopted :  Charles,  the  eldest,  with  a 
much  younger  brother,  Pierre,  were  destined  for  Martinique ;  Bal- 
thazard  (the  second)  and  Antoine  fell  to  the  lot  of  Marseilles;  Louis 
(the  third)  and  his  brother  Joseph  were  to  remain  at  Aiz.  The 
precise  epoch  at  which  Balthazard  removed  from  Aix  to  Marseilles 
cannot  be  ascertained.  It  is  not  important.  It  was  shortly  afler  he 
had  pleaded  his  first  cause  in  the  parlement,  when  he  was  yet  in 
tender  professional  youth ;  but  already  with  a  reputation  no  less  solid 
than  brilliant, — with  all  his  powers  and  spirit  firmly  fixed  in  the 
course  they  were  to  travel. 

Marseilles,  as  ancient  as  Rome,  as  rich  in  maritime  power  as 
Ancona  or  Amalfi,  as  famous  in  letters  as  Alexandria,  was  then,  the 
capital  of  Southern  France,  the  wealthiest  port  from  the  Straits  to 
the  Euxine.  Ever  remarkable  for  the  intelligence  and  spirit  of  her 
people,  she  borrowed  from  her  southern  clime  a  taste  for  luxury. 
In  her  multitude  of  ships,  her  active  industry,  her  crowded  quays, 
she  rivalled  Lubeck  or  Bruges ;  but  added  to  French,  Italians  and 
Spaniards, — Jews,  Turks  and  infidels,  the  flowing  dresses  of  eastern 
people,  the  swarthy  complexion  of  African  traders.  In  gaiety  and 
pleasure  she  equalled  the  mistress  of  the  Seine;  but  excelled  her  in 
warmth  of  manners,  in  depth  of  character,  in  love  of  freedom, 
and  in  commerce.  In  a  modest  house  in  the  Rue  de  la  Ouiriande 
Emerigon  took  up  his  abode.  His  dwelling  was  small  and  unpre- 
tending, convenient  to  study,  adapted  to  frugal  tastes,  suited  to  his 
own  disposition  and  liking.  Here  he  continued  to  reside  for  the 
remainder  of  his  days.  Here  fame  and  honours  visited  him ;  here  a 
wife  came  to  him,  and  neither  increased  his  expenses  nor  enlarged 
his  house.  The  name  of  this  remarkable  woman  was  Th^rdse 
Laurent,  the  daughter  of  a  merchant  at  Marseilles.  She  shared  his 
chamber,  and  spent  several  hours  of  each  day  in  his  study.  She 
brought  him  no  child,  but  quietly  assisted  at  important  labours,  and 
was  for  many  years  the  faithful  friend  and  companion  of  the  husband 
whom  she  survived. 

The  career  thus  happily  opened  was  fairly  run.  Emerigon,  de- 
voted by  constitution  and  temperament  to  intellectual  labour,  was 
fitted  to  tread  the  path  before  him.    Clients  rapidly  increased, — 
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business  multiplied.  He  pleaded  in  three  several  jurisdictions ;  in 
the  SenichaussSey  before  the  Juge  et  Consuls,  and  in  the  Admiralty ; 
and  successfully  in  all.  His  influence  with  the  judges  was  esta- 
blished; his  repute  with  his  brethren  of  the  bar  was  perfect;  the 
general  esteem  and  respect  covered  him  as  with  a  graceful  mantle. 
Sometimes  an  Armenian,  now  a  Turk,  a  Candiot,  a  Greek,  a  Ve- 
netian claimed  his  service ;  on  that  narrow  sea,  the  common  pool  of 
numerous  and  busy  nations,  more  than  elsewhere,  have  men  the  use 
and  necessity  of  many  tongues.  Emerigon,  in  addition  perhaps  to 
others,  is  known  to  have  possessed  the  Spanish  and  Italian  in  equal 
•bares  with  his  own.  In  the  present  work  are  cited  many  cases  in 
which  he  bore  a  part,  and  many  which  he  decided  in  quality  of  arbi- 
trator ;  for  his  own  rare  qualifications  and  public  confidence  seem  to 
have  brought  him  the  office  of  judge  before  the  State  had  invested 
him  with  its  title.  It  is  to  be  remarked  with  what  simplicity  he 
reports  these  cases ;  it  is  their  reason  he  parades,  and  not  himself. 
In  writing  on  a  subject  that  with  him  was  one  of  practical  expe- 
rience, he  alludes  to  himself  with  all  the  modesty  that  belongs  to  the 
profession.  Increase  of  fame  and  increasing  means  could  not  divert 
him  from  his  tastes  nor  disturb  the  order  of  bis  mind ;  they  changed 
no  habits,  and  gave  birth  to  no  desires.  The  hours  he  gave  to  the 
forum  were  abstracted  from  study.  In  a  city  where  pleasure  reigned, 
he  lost  no  moment  in  idleness.  In  a  port  where  wealth  was  accu- 
mulating, he  felt  no  touch  of  avarice.  Simple  and  sincere,  uncon- 
scious of  celebrity  while  attracting  all  regards,  he  had  planted 
thankful  clients  around  him,  and  filled  the  public  ear  with  grateful 
renown.  In  a  few  years  more  he  had  risen  to  be  the  acknowledged 
head  of  the  bar  in  his  adopted  city.  All  his  biographers  agree  in 
stating  this,  even  the  most  concise,  and  tradition  confirms  their 
report.  This  pre-eminence  he  long  enjoyed,  and  it  ceased  only 
with  his  life.  It  was  owing  more  perhaps  to  the  matchless  integrity 
of  his  manners  than  to  the  acuteness  or  powers  of  his  intellect. 

The  bar  of  Marseilles  has  a  most  ancient  fame.  Hononus  here 
rose  to  notice  as  a  provincial  lawyer  before  he  laboured  in  the  sacred 
forum.  The  pandects  and  code  are  said  to  have  found  here  even 
more  intelligent  and  ready  recipients  than  at  Rome  itself.  When 
barbarian  invaders  had  deformed  her  laws  in  the  Capitol,  they  were 
preserved  in  pristine  purity  in  this  western  city.  Even  before  this, 
when  universal  corruption,  subsequent  to  the  age  of  Cicero,  had 
seized  on  the  last  stronghold  of  honour,  and  emasculated  the  very 
lawyers  of  Rome,  the  ailing  and  embarrassed  found  refuge  in  pro- 
vincial advocates,  and  wealthy  senators  bought  counsel  and  assistance 
at  Marseilles.  In  more  modern  days,  in  a  country  where  the  bar 
has  ever  been  held  in  esteem  and  honour,  defended  by  privileges,  but 
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still  more  by  its  own  spirit,  the  lawyers  of  Marseilles  have  stood 
among  the  foremost  for  talent^  and  learning;  but  the  climate  that 
gives  them  livelier  passions,  had  been  thought  to  add  surpassing 
powers  of  vigorous  eloquence.  To  be  the  leader  of  a  body  so  vene- 
rable in  honours,  so  high  in  present  estimation,  so  rich  in  existing 
talents  and  character,  was  no  slight  distinction.  It  was  one  £me- 
rigon  little  valued.  He  loved  his  comrades  in  labour,  and  was 
beloved  by  them.  How  oflen  he  mentions  M.  Massel,  M.  Gignoux, 
M.  Vi talis  and  others ;  without  a  word  of  praise,  and  yet  this  simple 
mention  of  their  names  has  in  itself  a  look  of  tenderness.  For  public 
displays,  the  victories  that  were  followed  perhaps  by  noise  and 
triumph,  he  has  no  room  nor  regard ;  but  when  he  comes  to  speak 
of  their  conferences^  it  is  with  ill  suppressed  satisfaction  and  pleasure. 
In  an  inner  chamber  that  opened  from  his  little  ofBce  in  the  Rue  de 
la  Ouirlande^  these  generous  sons  of  knowledge,  rather  than  greedy 
followers  of  fame  or  wealth,  were  accustomed  to  confer.  Surrounded 
by  books  of  worth  and  power,  though  to  nine-tenths  of  industrious 
readers  positively  unknown ;  by  the  early  uncouth  archives  of  mari- 
time law,  (and  not  to  miss  one  point  of  resemblance  to  general 
custom)  by  Greek  and  Roman  classics,  Emerigon  and  his  friends 
debated  questions  without  an  audience,  and  were  eloquent  and  con- 
clusive without  applause. 

True  to  his  character,  that  early  perfected  had  never  changed, 
Emerigon,  even  before  he  had  reached  meridian  age,  was  anxious  to 
withdraw  from  the  active  employments  of  the  bar.  He  had  opened  his 
door  to  fame,  without  knowing  her.  He  had  seen  wealth  beside  him, 
without  putting  out  his  hand  to  reach  it.  He  deemed  his  time  too 
valuable  to  be  sacrificed  to  either.  He  loved  knowledge  for  her  own 
sake;  study  was  his  delight  and  silent  labour  his  pastime,  and  these 
were  more  restrained  than  they  should  be  by  the  public  turmoil  and 
contention  of  the  tribunals.  Gradually  but  steadily  he  withdrew  from 
appearing  beside  his  clients  in  the  courts,  and  henceforth  confined  his 
professional  labours  to  consultations.  This  iSsculapian  custom  had 
long  been  prevalent,  and  still  exists  at  the  French  bar.  The  opinion 
of  a.  single  lawyer  is  rarely  asked  for,  but  two  or  three  are  paid  for 
joint  deliberation  over  the  client's  malady,  and  jointly  sign  a  prescrip- 
tion or  advice,  or  whatever  else  it  may  be.  At  the  head  of  his  pro- 
fession Emerigon  seemed  to  value  not  a  position  that  commands  so 
much  of  fortune.  In  the  daily  practice  of  eloquence,  he  carelessly 
turned  away  from  the  incense  that  is  offered  to  so  few.  And  yet  the 
triumphs  of  the  orator  are  the  most  brilliant  of  any  that  are  allotted 
as  the  objects  or  reward  of  human  genius.  But  thirst  for  knowledge 
or  moderation  of  character  conld  forego  advantages  like  these. 

It  could  not  have  been  that  he  was  unfitted  for  rhetorical  display. 
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that  possessing  all  the  substantial  qualities  of  the  character,  he  halted, 
from  some  natural  defect,  in  free  and  perfect  movement.  In  looking 
at  his  portrait,  in  the  keeping  of  bis  nephew  at  Marseilles,  one  is 
struck  with  those  graces  of  form  that  please  the  eye  and  sometimes 
win  the  heart  He  was  tall  and  well  proportioned,  manly  and  robust* 
The  source  that  is  prolific  gives  the  best  physical  qualities.  Pngnaire 
was  probably  the  mother  of  fifteen  sound  and  healthy  children.  Bat 
no  one  can  fail  to  detect  in  the  face  the  marks  and  pointing  indexes 
of  oratorical  power.  The  mouth  is  handsome;  the  large  Italian  eye 
is  noticeable,  and  indicates  at  once  thoughtfulness  and  fire;  and  it 
is  observable,  that  while  the  intellectual  is  broad  and  massive,  the 
development  of  the  passions  is  narrow  and  controlled.  In  fact,  with 
surpassing  intellect,  with  a  most  refined  spirit,  nature  had  lavished  on 
this  man  of  books  and  study  rare  personal  beauty.  It  would  seem 
impossible  that  one  so  endowed,  so  trained,  and  so  comely,  could  have 
missed  among  his  powers  the  most  excellent  and  efiective  eloquence. 

The  studies  that  led  Emerigon  to  retirement  were  worthy  of  the 
sacrifice.  If  he  had  been  constant  at  the  university,  the  custom  of 
his  maturer  life  was  still  devotion  to  one  pursuit.  These  efforts  had 
filled  a  mind  so  capacious  with  abundant  knowledge,  and  disciplined 
faculties  so  noble  to  a  high  degree  of  efficiency.  But  there  is  no 
limit  set  to  mental  power,  for  truly  the  subjects  for  its  exercise  are 
inexhaustible.  The  science  that  had  attached  him  early  and  late  no 
one  perhaps  can  thoroughly  explore.  If  not  the  only  record  of  our 
race,  it  is  the  sole  monument  that  tells  so  much  and  lasts  so  long. 
Not  manners  only,  but  the  fortunes  of  nations,  and,  above  all,  the 
human  mind,  are  registered  with  unfailing  accuracy.  Time  would 
sever  all  sympathy  between  one  age  and  another,  were  it  not  for  laws 
that  are  a  bond  of  communion  to  those  most  separated  by  years  or 
space.  No  other  branch  of  knowledge  perhaps  has  gathered  in  its 
train  so  many  or  more  gifted  intellects.  None  affords  more  scope  or 
employment  for  reason.  It  has  warmth  of  interest  to  hold  the 
imagination  and  enthrall  the  life,  for  it  stands  next  the  business  and 
interests  of  men ;  the  policy  of  states,  the  affairs  of  nations,  are  un- 
known or  forgotten,  but  laws  are  praised  or  cursed  at  the  hearth-stone. 

It  was  not  until  afler  £mcrigon*s  death  that  voluminous  note  books, 
excursus,  prolegomena,  distinct  treatises,  detached  MSS.,  that  pene- 
trated far  into  many  branches  of  legal  science,  revealed  the  extent  of 
secret  labours  that  must  hive  rendered  the  toil  of  the  tribunals  light 
in  comparison  (c).    It  was  economy  of  time  that  gave  him  this  com- 

(e)  This  large  ooUection  remains  in  the  posaession  of  M.  Marie  Emerigon,  at  Mar- 
Killct.  M.  Cretp  has  examined  it  with  interest,  and  describes  it  thus,  first  remarking 
that  all  now  indicated  is  in  MS.,  and  in  Emerigon*8  own  hand : — 1.  There  are  eight 
large  folio  volumes,  forming  an  alphabetical  repertory  of  civil,  commercial,  and  criminal 
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mand  of  human  knowledge.  At  an  early  day,  it  appears,  he  pre- 
scribed to  himself  a  plan  of  study  and  labour,  to  which  he  adhered 
for  the  remainder  of  his  life.  At  all  seasons,  says  Joseph  Emerigon, 
he  rose  at  four,  to  betake  himself  to  work,  and  the  door  of  his  study 
remained  closed  until  nine,  to  be  opened  then  to  a  crowd  of  persons 
that  hastened  to  consult  him.  Afler  a  simple  repast  it  was  his  daily 
custom  to  walk  on  the  port,  where  he  gazed  at  ships,  at  merchandize, 
and  the  ocean.  Returning  he  resumed  his  labour,  until  the  hour  of 
nine  gave  the  signal  for  repose,  to  commence  the  same  round  on  the 
morrow.  It  was  only  at  the  hours  of  repast,  with  his  family  or 
friends,  that  he  allowed  himself  relaxation  or  amusement  It  was 
then  forbidden  to  speak  of  business  or  science,  but  all  was  gaiety  and 
ease.  His  character  was  kind  and  generous.  ''  His  disinterested- 
ness," says  one,  **  shone  forth  on  every  occasion  when  his  professional 
efforts  were  claimed  by  the  poor  and  innocent."  He  was  just  to  his 
legal  brethren.  **  Who  among  us,"  says  another,  probably  an  advo- 
cate, ''  has  not  many  times  had  recourse  to  him  in  difficulty  ?  Who 
has  not  always  found  him  obliging  and  affable,  anxious  to  furnish  to 
his  juniors  authorities  and  cases  ?  He  encouraged  them,  he  put  them 
on  the  right  way;  his  books,  his  manuscripts,  were,  he  said,  mort^ 
gaged  to  his  comrades  of  the  bar."  All  his  brothers  were  worthy  of 
him,  and  to  all  he  was  attached  by  the  bonds  of  tender  affection. 
With  Joseph,  who  had  remained  at  Aix  and  practised  as  an  advocate 
there,  his  intercourse  was  frequent  and  constant  through  life.  This 
brother  was  accustomed  for  many  years  to  note  and  transmit  to  him 
exact  reports  of  the  audiences  of  the  Parlement  of  Aix. 

In  this  large  field  of  Emerigon's  labours  there  was  one  portion 
that  in  middle  age  attracted  his  regard  and  ever  after  fixed  his  serious 
labours.  The  demands  of  his  practice  must  often  have  brought  him 
in  contact  with  maritime  law,  and  this  was  henceforth  to  claim  from 
him  the  affection  and  ardour  of  a  student.  It  is  a  reproach  to  the 
boasted  remains  of  Roman  jurisprudence,  that  they  contain  so  little 
on  this  subject.     It  is  the  fault  of  time  that  has  delivered  much  less 

jarisprudeDce.  At  each  word  the  matter  is  divided,  the  points  of  doctrine  stated,  and 
the  authorities  pro  and  con.  In  this  immense  index  he  was  accustomed  to  note  day  by 
day  what  occurred  to  him  m  hb  reading  or  practice.  2.  A  particularly  capacious  folio 
entitled  Jui  nauticum.  3.  Two  folio  volumes  containing  complete  treatises  on  Uttra 
d0  change,  dei  tocUtis,  Uvtet  de  commerce,  courtien,  apprentis,  artisans,  gage  ou  nantisu^ 
mentf  and  eontrainte  par  eorpg.  4.  A  folio  containing  a  treatise  on  bankruptcy.  5.  A 
folio  entitled  jHrisdietum  Comulaire,  6.  Detached  MSS..  severally  containing  treatises 
on  dot,  mandat,  h^nifiee  d'inventaire,  cession  de  biens,  tutelle  et  euratelle,  Jief  et  droit  de 
ladt.  7.  A  very  large  folio  entitled  Mes  arriis,  being  for  the  most  part  in  maritime 
causes.  8.  A  large  MS.  entitled  Mu  questions,  containing  as  many  little  treatises  as 
there  are  questions  stated.  9.  Forty  quarto  volumes  entitled  Mes  icritt,  containing  the 
iDDumenble  coniultations  of  the  author. 
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than  it  has  destroyed,  or  of  imperial  grandeur  which  degraded  the 
most  important  hnsiness  of  mankind  below  its  proper  rank.  Com- 
merce thus  esteemed  was  more  likely  to  be  left  in  the  safe  keeping  of 
the  common  law,  than  to  be  dignified  and  yexed  with  constitutions 
and  edicts.  When  the  dissolution  of  Roman  dominion  left  Europe 
free,  amongst  other  effects,  was  the  restoration  of  commerce  to  the 
regards  of  law  makers  and  sovereigns.  Hence  the  Ordonnances  and 
Rdglements  of  the  Middle  Ages ;  a  rich  mine,  less  explored  than  it 
deserves,  for  the  historian  and  jurist  They  are  the  sole  remains  of 
some  states,  the  richest  remnants  of  others,  beside  a  name  for  wealth 
and  power.  They  embody  law,  but  also  habits  and  customs,  and 
pictures  of  actual  life,  which,  most  desired,  are  most  deficient  in  the 
pages  of  history.  And  yet  it  has  been  remarked  that  not  one  modern 
historical  writer  has  used  the  materials  they  afford,  or  shewn  that  he 
was  aware  of  their  existence  (d). 

These  laws,  promulgated  in  an  age  when  the  sovereign's  voice  alone 
could  pervade  the  country  or  its  inhabitants,  and  was  the  medium 
of  intelligence  as  well  as  of  authority,  formed  a  convenient  repositary 
for  merchants  and  mariners.  At  a  time  when  books  were  not  easily 
multiplied,  or  readily  accessible  when  multiplied,  they  handed  the 
knowledge  of  one  generation  to  another,  which  tradition  had  not  so 
perfectly  delivered.  The  merchant,  voyaging  as  much  as  his  mer- 
chandize, and  not  abiding  in  one  place,  was  not  well  provided  with 
ready  barristers.  He  took  counsel  and  instruction  of  his  sovereign. 
The  latter  gathered  from  the  general  practice  of  other  nations  and 
his  own.  Customs,  the  only  true  source  of  all  law,  (for  they  learn 
directly  of  nature,)  had  then  more  rightful  esteem  than  in  after 
seasons,  when  the  introduction  of  printing,  with  many  blessings, 

(d)  Dr.  RobertioD,  (Charles  V.,  vol.  i.  p.  296,)  id  speakiDg  of  the  early  part  of  the 
twelfth  cealury,  says,  "  in  no  country  of  Europe  was  there  at  that  time  any  collection 
of  cnitoms,  nor  had  any  attempt  been  made  to  render  law  fixed :  the  first  undertaking 
of  that  kind  was  by  GlanvUle,  Lord  Chief  Justice  of  England,  in  his  Tractta  d« 
Ugilnuet  emuuetudinibut,  composed  about  the  year  1189."  From  Justinian  down  to 
tlie  date  mentioned,  there  is  an  almost  unbroken  stream  of  imperial  legislation.  The 
Goths  in  Rome  and  in  Spain  were  the  creators  of  codes  still  extant.  The  Batilioa 
preceded  only  by  about  a  couple  of  hundred  years  this  date.  Charlemagne  was  a 
voluminous  lawmaker.  In  1099  the  Auitet  of  Jerusalem  vren  established  in  several 
countries,  and  at  or,  shortly  after  this  time  the  Comolato  and  the  Role  d*Oleran  were  in 
force  in  others.  In  advance  of  thefte  the  Statutes  of  Marseilles  had  a  wide  spread 
fiame.  In  1  l&O  the  law  schools  of  Italy  were  overflowing  with  students  and  books.  In 
that  3fear  Vacarius  was  lecturing  on  the  civil  law  at  Oxford,  and  if  he  had  no  books  he 
was  the  author  of  one  himself.  To  judge  of  what  has  been  lost  by  what  remains,  it 
seems  plain  that  prior  to  the  period  named,  attempts  to  render  law  fixed  were  not  un- 
frequent ;  collections  of  customs  not  more  so :  and  it  u  certain  that  law  books  still 
remain  in  more  than  sufficient  number  to  deprive  Glanville  of  the  remarkable  merit 
so  strangely  accorded  to  him. 
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created  a  yatn  desire  to  reduce  all  law  to  a  visible  form  of  paper  and 
inky  and  to  exalt  this  form  above  the  spirit  which  it  could  not  supplant 
and  but  imperfectly  represented.  ''  Here  are  the  good  establish- 
ments/' commences  the  Consolato,  ''and  the  good  customs  in  the 
matters  of  the  sea,  which  skilful  men,  who  had  travelled  in  the 
world,  taught  to  our  ancestors,  and  which  were  afterwards  put  into 
books  of  science  of  good  customs."  These  Ordonnances,  then,  were 
simple  declaratory  enactments  of  a  common  law  of  nations.  Like 
Moses  writing  the  commandments,  each  in  its  turn  had  listened  to  a 
superior  voice,  and  registered  the  inspirations  of  a  higher  intelli- 
gence. But  whatever  their  advantage  or  object,  they  have  at  the 
present  day  this  inestimable  value,  that  they  have  preserved  the 
customs  and  laws  of  maritime  Europe,  at  successive  periods,  through 
a  long  track  of  time,  which  have  lefl  no  trace  elsewhere. 

After  Emerigon's  death,  there  was  found  among  his  MSS.  a 
translation  of  the  Consolato  reaching  as  far  as  Chapter  CLXXI. ; 
the  whole  number  of  chapters  being  294  of  the  veritable  work.  This 
translation  remained  in  the  possession  of  Joseph  Emerigon  until  a 
few  years  back,  when  it  was  deposited  in  the  archives  of  the  Depart- 
ment of  the  Marine.  The  difficulty  of  this  task  may  be  conceived 
from  the  fact,  that  the  oldest  copy  of  this  Ordonnance  exists  in  the 
Catalan  tongue,  and  three  others,  still  of  great  antiquity,  in  Spanish, 
German  and  Italian  respectively.  The  first  of  these  is  taken  to  be  a 
translation  from  a  long  lost  and  unknown  original.  The  latter  are 
later  translations  from  the  same,  or,  more  probably,  from  other  inter- 
mediate standards.  In  what  language  this  precious  document  was 
first  compiled  is  not  known ;  to  what  nation  is  due  the  merit  of  its 
redaction  is  equally  obscure.  Various  ages  have  been  assigned  to  it, 
ranging  from  a  period  anterior  to  a.  d.  1075,  to  1150,  or  1220.  Gro- 
tius  and  Marquardus  suggest  that  it  is  a  collection  of  ancient  nautical 
Ordonnances  of  the  Greek  emperors  and  others.  If  so,  there  seems  to 
be  plausibility  in  the  conjecture  that  we  witness  in  it  a  resurrection  of 
the  maritime  laws  of  Rome.  Such  laws,  though  carefully  excluded, 
with  slight  exception,  from  the  compilations  of  Justinian,  it  is  probable 
have  always  accompanied  commerce  wherever  it  existed.  If  they 
have  thus  struggled  to  the  light  in  spite  of  imperial  neglect,  it  would 
seem  not  altogether  a  hopeless  task  to  evidence  the  fiEict.  The  question 
started  by  these  authors  is  an  interesting  one,  but  it  does  not  seem  to 
have  received  due  attention  from  those  competent  to  examine  it  In 
the  opinion  of  Emerigon,  combated,  however,  with  much  xeal  by 
another  writer,  the  Consolato  was  adopted  at  Rome  in  the  year  1075, 
and  at  Marseilles  in  1162;  these  dates  would  imply  an  earlier 
•xistenoe  to  the  Consolato  itself. 
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The  collation  of  these  several  copies  could  have  been  made  only  bj 
one  thoroughly  acquainted  with  the  whole  subject  of  commercial 
and  sea  laws  in  early  times;  familiar  with  old  dialects  that  are  almost 
strange  to  their  own  descendants ;   and  with  other  Ordonnanoes  of 
not  much  later  age,  and  almost  equally  abstruse.     Valin  saw  this 
translation  in  1760,  and  warmly  urged  the  writer  to  complete  it   **  It 
was  then/'  says  he,  ^*  far  advanced  and  enriched  with  notes  explana- 
tory of  the  text,  and  with  remarks  on  the  concurrent  provisions  of 
the  Ordonnance  and  the  actual  usage  of  commerce.    In  vain  I  have 
pressed  him  to  finish  it ;  he  has  always  answered  me,  that  the  business 
of  the  bar,  with  which  he  is  surcharged,  did.not  allow  it,  as  if  the 
senrioe  of  individuals  should  outri?al  that  of  the  public,  to  whom 
every  man  of  talents  is  accountable  for  much  more  than  his  hours  of 
leisure."    M.  Pardessus  has  since  undertaken  and  completed  the 
task  that  our  author  had  accomplished  but  in  part.     He  sought  and 
obtained  access  to  Emerigon's  MS.  and  consulted  it  in  his  own 
labours,  we  presume  with  advantage;   we  are  sure,  from  his  own 
words,  with  profound  respect  for  the  learning  and  skill  of  its  author. 
This  writer,  himself  in  this  mBtter  facile  princeps  ingenii  et  doctrinmf 
has  expressed  the  opinion  that  Emerigon  was  one  of  those  French 
jurisconsults  who  have  brought  the  most  advantage  to  maritime  juris* 
prudence ;  an  opinion  generally  entertained,  but  ever  accompanied 
with  the  regret,  that  with  such  stores  of  learning  and  ability,  he 
should  not  have  given  even  more  to  the  world. 

The  reputation  of  Emerigon  for  skill  and  learning  in  maritime  law 
bad  spread  to  other  parts  of  the  kingdom.  Although  his  modest  ab- 
staining from  the  press  seemed  rather  adapted  to  confine  his  repute  to 
his  own  town,  than  to  court  more  general  praise,  his  merits,  as  is  ever 
the  case,  when  they  are  clear,  undoubted  and  sufficient,  were  soon  to 
procure  advancement.  In  1748  M.  the  Admiral  notified  to  his  lieu- 
tenant at  Marseilles,  his  pleasure  that  Emerigon  should  be  called  to 
the  office  of  Counsellor  of  the  Admiralty  in  that  town.  The  Admi- 
ralty of  France  formed  a  large  body,  at  once  political,  administrative 
and  judicial;  embracing  in  its  jurisdiction  all  that  concerned  navi- 
gation, maritime  commerce,  and  the  police  of  harbours  and  coasts. 
It  was  divided  into  a  great  number  of  seats,  distributed  over  all 
France,  some  in  the  interior,  but  the  most  part  in  maritime  places. 
At  Paris  and  Rouen  were  two  general  seats,  termed  TcUfles  de  marbrBf 
being  courts  of  appeal  respectively  for  certain  other  seats ;  the  re- 
maining seats  were  subordinate  to  their  respective  pariements.  From 
the  seat  of  Rochelle,  for  instance,  an  appeal  lay  to  the  Admiralty  of 
Paris.  At  Marseilles,  on  the  contrary,  an  appeal  lay  only  to  the 
parlement  of  Aix.  At  first,  the  seats  were  composed  of  two  officers 
only :  a  judge  styled  lieutenant  and  a  procureur  du  roi.    Such  was 


XVI  INTRODUCTION. 

the  case  at  Marseilles.  In  certain  other  places^  as  at  Rochelle,  a  con- 
ieiller  or  assesseur  had  heen  added.  These  officers  were  appointed  for 
life.  They  sat  in  the  parlement^  provided  they  had  taken  their  de- 
grees at  an  university,  and  had  followed  the  bar  for  three  years.  The 
lieutenant  had  always  the  right  of  deciding  alone.  Where  there  were 
assessors,  he  coald  at  his  pleasure  call  on  them  to  take  part  in  the 
decision.  In  his  absence  it  was  only  a  conseiller  who  could  preside. 
The  procureur  du  roi  advocated  eyery  matter  in  which  the  king,  the 
admiral,  minors,  or  absent  persons,  had  interest.  In  other  cases  he 
might  be  called  on  to  sit  as  judge. 

Thus  raised  to  the  bench  of  the  Admiralty  at  Marseilles,  Emerigon 
was  one  of  two  conseillers  graduSs,  who  alone  on  occasion  might 
replace  the  lieutenant ;  at  this  time  M.  de  Gerin  Ricard.  The  other 
eonseUler  was  M.  Duquesnay.  His  position  was  an  exalted  one,  and 
happy  in  this,  that  his  duties  as  judge  would  not  prejudice  his  labours 
as  a  jurbt.  The  members  of  the  Admiralty,  judges  on  the  bench, 
were  still  advocates  in  their  chambers  for  causes  not  falling  within 
their  decision.  Valin,  procureur  du  roi  at  Rochelle,  advised  fre- 
quently on  maritime  questions.  Emerigon,  conseiUer,  did  the  same, 
and  in  that  only  conformed  to  the  example,  before  or  since,  of  Casa- 
regis,  Targa,  Ansaldus,  De  Luca,  Jorio,  Azuni,  counsellors,  or  audi- 
tors, in  the  Rotas,  or  Consulates,  of  Genoa,  Florence,  Rome,  Naples 
and  Sardinia.  Causes  submitted  to  his  tribunal,  Emerigon  frequently 
decided,  not  as  judge,  but  as  arbitrator.  This  work  indicates  nume- 
rous awards  in  which  he  had  taken  part,  not  only  since  but  before  he 
was  raised  to  the  bench.  Finally,  in  causes  even  decided  in  his  court 
Emerigon  often  defended  in  the  parlement,  for  such  was  the  custom 
of  the  time,  the  decision  rendered  by  him  or  with  his  concurrence. 

The  ordinary  course  of  administration  in  French  tribunals  may  be 
described  thus.  The  complainant  presented  a  written  memorial, 
setting  forth  the  grounds  of  his  right,  and  the  legal  reasons  which 
supported  it,  concluding  with  a.  prayer  for  the  judgment  which  the 
court  ought  or  was  desired  to  pronounce.  A  similar  memorial  was 
presented  on  the  part  of  the  defendant  Testimony  was  received, 
documentary  or  by  witnesses,  as  the  court  might  permit,  by  a  distinct 
officer,  and  on  a  separate  occasion  from  the  hearing.  The  merits  of 
the  case  were  then  discussed  in  the  oral  pleadings  of  the  advocates. 
This  discussion  completed,  the  case  stood  ready  for  decision.  The 
judges  are  usually  numerous ;  the  chief  one  styled  the  president,  and, 
the  others,  counsellors  of  the  court  or  assessors.  To  one  of  the  latter  the 
case  was  referred  to  report  upon,  and  in  this  report  it  was  his  duty  to 
embrace  the  facts  admitted  and  those  disputed,  the  evidence,  the  argu- 
ments of  the  parties  respectively,  and  his  opinion  as  to  the  decision  to 
be  made.    The  report  having  been  submitted  to  the  court,  they  pro- 
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their  conviction^  that  they  are  quite  capable  of  producing  fewer  adyan- 
tages  and  greater  evils  than  one  which  seems  to  have  met  with  most 
abuse  only  because  it  has  attracted  most  regard.  If  be  has  left  some 
of  the  clearness  and  brilliancy  of  his  own  mind  on  a  favourite  subject, 
it  was  a  subject  susceptible  of  praise,  and  that  commended  itself  to 
the  just,  enlightened,  sincere  intellect  of  a  well-informed  and  excellent 
writer. 

At  the  early  age  of  thirty-two  Emerigon  was  thus  preferred  to  the 
highest  court  at  Marseilles,  which  stood  the  firat  for  talents  and 
learning  among  the  admiralties  of  the  kingdom  ;  but  never,  perhaps, 
did  reputation  and  merits  more  completely  answer  the  requirements 
of  judicial  office.  From  the  day  he  had  lefl  the  university,  his 
career  had  been  one  of  ever  increasing  reputation,  and  of  constant 
labour  and  improvement.  The  eight  or  nine  years  that  had  since 
elapsed,  had  laid  up  greater  stores  of  each  than  might  bring  honour 
to  a  lifetime.  The  future  years  were  full  of  promise.  Still  sub- 
jecting himself  to  the  faithful  despatch  of  a  vast  amount  of  legal 
business,  he  found  the  duties  of  the  bench  gave  him  less  anxiety  and 
more  leisure  for  study,  than  consultations  at  the  bar.  It  was  more 
easy  for  him  to  decide  causes  than  to  advocate  them.  He  had  long 
meditated,  and  now,  afler  the  labour  of  several  years,  had  brought  to 
the  eve  of  completion,  a  Commentary  on  the  Ordonnance  de  la 
Marine.  He  had  accumulated  vast  stores  of  ancient  ordonnanced 
and  documents,  as  well  as  a  series  of  writers  of  almost  all  countries, 
on  subjects  connected  with  his  matter.  His  situation  was  favourable 
to  this ;  for  it  is  from  the  shores  of  the  Mediterranean  that  maritime 
law,  as  well  as  the  arts  and  sciences,  has  departed  to  bless  other 
lands;  and  it  is  there  that  the  wrecks  of  what  time  has  injured  or 
destroyed  may  be  most  advantageously  sought  for.  He  had  studied 
all  these  with  his  usual  persevering  and  methodical  zeal.  His  work 
was  already  arranged  and  ready  to  receive  the  last  hand.  He  had 
followed  the  Ordonnance,  title  by  title,  appending  to  each  a  thorough 
and  complete  examination  and  adjustment  of  the  law,  always  accom- 
panied with  multiplied  and  exact  citations  of  authorities.  A  like 
labour  the  hand  and  head  that  formed  the  Ordonnance  may  have 
undergone,  and  Emerigon  might,  perhaps,  having  done  so  much, 
without  farther  toil  have  penned  as  apt  and  concise  a  text  (e). 

(«)  Emerigon  had  made  a  first  sketch,  in  the  shape  of  short  Dotes  aod  hints  arranged 
in  the  order  of  the  Articles  of  the  Ordonnance,  as  a  sort  of  working  plan  for  the  Commen- 
tary. After  having  served  its  purpose,  this  was  thrown  by  and  forgotten.  Unfor- 
tunately some  profane  hand  abstracted  it  from  his  study,  and  to  the  great  surprise  and 
mollification  of  the  author,  it  issued  from  the  press  at  Marseilles,  in  1780,  under  the 
title  of  Kowieau  Commentair§  tur  VOrdonnanc^  d€  la  Marint,  par  un  Avocat  au  Par- 
Umtnt 
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shape  of  a  large  folio  volume  of  MSS.  He  speaks  with  high  praise 
of  its  matter  and  style.  Valin's  Commentary,  he  says,  swarms  with 
cases  and  authorities  transcribed  from  this,  particularly  with  citations 
from  the  works  of  northern  jurisconsults,  Loccenius,  Stypmannus, 
Kuricke  and  others,  with  which  Emerigon  was  the  first  in  France  to 
become  acquainted.  It  has  a  great  number  of  arrets  or  judgments, 
which  with  the  exception  of  a  very  few  belonging  to  Rocbelle, 
Rouen,  Paris  or  Bordeaux,  come  from  the  parlement  of  Aix,or  from 
that  admiralty  which  owed  to  Emerigon  the  principal  part  of  its 
fame  (f).  Valin  has  fairly  stated  his  obligations  to  Emerigon  ;  but 
afler  deducting  these,  there  still  remains  to  the  former  a  preeminence 
which  none  may  dispute.  If  not  so  patient  in  acquisition,  nor  so 
much  impressed  with  respect  for  the  authority  of  others,  it  was 
because  his  own  lusty  intellect  commanded  almost  every  matter  with 
which  he  grappled.  His  mind  shed  light  on  a  subject  like  a  sun- 
beam, his  character  was  imperious,  his  temper  fiery,  his  capacity  for 
continuous  labour  unbounded,  (but  it  must  be  intellectual  toil) ;  and 
it  is  to  these  qualities  we  owe  a  work  unsurpassed  for  nervousness  of 
style  and  never-sleeping  and  impressive  vigour  of  reasoning.  During 
the  progress  of  his  work,  Valin  had  recourse  to  Emerigon  on  all 
points  of  difficulty  as  they  arose.  On  one  such  occasion  he  says, — 
"  1  took  care  not  to  avoid  consulting,  on  so  important  a  question, 
M.  Emerigon.  I  took  care,  I  say,  not  to  forget  this  learned  juris- 
consult, who  has  furnished  me,  with  a  generosity  without  example, 
such  abundant  succours  for  this  work,  that,  strictly  speaking,  it  is  as 
much  his  as  mine,  especially  for  what  concerns  jurisprudence.  I 
make  this  avowal  with  a  satisfaction  that  answers  to  the  lively 
gratitude  I  owe  him,  and  which  will  last  as  long  as  my  life.'* 
He  has  appended  several  interesting  letters  received  by  him  from 
Emerigon  on  these  occasions,  and,  above  all,  he  has  inserted  at 
least  three  judicial  opinions  delivered  by  Emerigon  at  the  admiralty 
in  cases  severally  involving  questions  of  the  clause  in  case  of  war^ 
of  the  difierence  between  arrest  of  princes  and  capture,  and  of  the 
term  within  which  the  assured  may  make  abancbnment ;  as  well  as 
some  of  his  consultations  as  an  advocate. 

It  is  si^ificant  of  the  value  of  written  laws  that  aspire  to  embrace 
the  whole  of  any  given  subject,  that  this  the  most  polished,  well 
poised  and  well  wrought  work  of  the  kind,  has  stood  in  essential 
need  of  a  commentary.  So  early  was  this  want  felt,  that  it  is  only 
surprising  that  the  able  minister  who  directed  its  execution,  should 
not  have  directed  the  commentary  to  be  written  at  the  same  time,  for 
this  might  have  been  best  done  by  the  skilful  hand  that  executed  the 

(/)  Thase  remarks  are  to  be  cooBned  to  that  portion  of  Valin's  Commeatary,  which 
attaches  to  the  title  Des  Auurancn  of  the  OnioDDaoce. 
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French  people  towards  commerce^  and  not  to  answer  any  call  or 
necessities  of  existing  trade.  At  the  time  of  its  enactment,  commerce 
in  France  (always  excepting  Marseilles)  was  almost  as  much  under 
public  ban  as  in  old  times  at  Rome ;  her  actual  trade  was  narrow 
and  confined;  even  at  this  day  it  hardly  claims  another  character. 
The  Ordonnance,  faithfully  copying  the  R^glements  of  other  countries, 
was  a  new  revelation  to  France.  Only  at  Marseilles  it  wore  a  fa- 
miliar face.  The  object  of  the  minister  was,  probably,  in  some 
degree  answered ;  it  exalted  trade  in  popular  estimation,  and  intro- 
duced to  the  public  a  branch  of  law  that  before  was  little  used  or 
known.  It  cannot  be  said,  with  any  degree  of  truth,  to  have  im- 
proved a  system  long  before  perfectly  developed,  or  to  have  rendered 
an  administration  more  certain,  that  until  then  hardly  existed.  On 
the  contrary,  the  pages  of  this  work  seem  to  show,  that  at  Marseilles 
at  least,  what  was  already  certain  (and  must  continue  to  be  so  as 
long  as  reason  shall  endure)  had  only  been  rendered  doubtful  and 
perplexed  by  a  positive  law,  which,  to  the  imperfection  of  language, 
adds  an  equally  unavoidable  misapprehension  or  imperfect  statement 
of  principles.  Two  or  three  hundred  years  hence  this  Ordonnance 
may  be  valued,  as  many  of  its  predecessors  have  been  in  like  case, 
as  an  authentic  record  of  a  common  law,  whose  witnesses  have  been 
diminished  by  time.  It  has  added  much  to  Emerigon's  labour.  It 
would  likely  work  a  worse  prejudice  to  the  certain  administration  of 
the  law,  in  any  country  where  that  law  was  known.  England  is 
happy  that  the  fashion  of  her  land,  unlike  continental  countries,  has 
left  her  a  common  law,  particularly  in  matter  of  insurance.  It  is 
the  free  air  they  breathe,  that  gives  to  the  decisions  of  her  tribunals 
a  force  and  just  reputation,  perhaps  not  equalled  elsewhere.  With  able 
judges,  and  such  writers  as  Park,  Marshall,  Phillips  and  Arnould, 
there  is  better  assurance  for  a  certain  and  just  administration  of  the 
law  of  insurance,  than  any  Code  is  likely  to  secure  (A). 

{h)  Id  the  matter  of  abandonment,  Mr.  Arnould  is  of  opinion  that  the  provisions  of 
the  French  Ordonnance  are  superior  to  the  existing  state  of  English  law.  The  latter 
views  the  disaster,  as  it  were,  from  the  spot  where  the  assured  is  ;  if  the  adventure  be 
no  longer  worth  pursuing,  it  gives  a  right  to  abandon.  The  Ordonnance  makes  the 
right  to  depend  on  the  actual  physical  state  of  the  thing  insured  ;  for  instance,  there 
must  be  capAire,  or  shipwreck,  or  6ru,  or  stranding,  or  arrest  of  princes,  or  total  loss 
of  the  eflecis  insured,  and  all  other  damages  shall  be  reputed  only  average,  Thb  in- 
volves precise  definitions  of  matters  most  difficult  to  be  deBned,  and  most  likely  to 
occasion  embarrassment  when  defined.  This  Treatise  shows  that  great  difficulties  have 
arisen  from  this  source  ;  that  it  is  yet  unsettled  what  ihiptoreck  is ;  that  the  sense  given 
by  the  Ordonnance  to  total  loss  is  discarded  for  one  more  reconcilable  with  the  prin- 
ciples of  insurance  law ;  that,  under  the  Ordonnance,  the  law  of  abandonment  is 
sometimes  impracticable,  sometimes  unjust,  but  always  difficult  and  uncertain  in  its 
application.  Whatever  may  be  the  defects  of  the  English  rule,  it  seems  clear,  that  the 
provisions  of  the  French  law  would  be  a  most  undesirable  substitute  for  them. 
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weight.  But  Valin  could  learn  no  name,  nor  other  circumstance. 
Pardessus  has  disinterred  a  Tractaet  von  Bodemerijen,  by  one  Ver- 
wer,  long  time  a  trader  at  Gueldres,  and  then  a  resident  at  Amster- 
dam, in  which  the  author  avers  that  he  had  contributed  his  labour 
to  the  Ordonnance  in  1679,  when  he  was  living  at  Rotterdam.  Upon 
the  whole  the  subject  still  remains  in  obscurity,  without  even  room, 
apparently,  for  reasonable  conjecture. 

In  1757  and  1758  it  appears,  from  this  work,  that  Emerigon  was 
called  on  to  preside  in  the  Admiralty,  in  consequence  of  the  frequent 
and  prolonged  absences  of  the  lieutenant  At  this  period  no  tribunal 
in  France  was  in  the  habit  of  giving  reasons  for  its  decisions.  Justice, 
it  seems,  was  accustomed  to  command  and  never  to  reason.  Hence, 
when  the  superior  tribunal  wished  to  know  the  grounds  of  a  decision 
they  were  called  on  to  revise,  their  only  course  was  to  invite  a  judge 
of  the  inferior  court  to  explain  them  in  writing.  In  some  cases  this 
would  be  done  orally,  for  the  judges  of  the  Admiralty  sat  in  the 
parlement.  Thus,  in  the  matter  of  a  sentence  rendered  by  his  Ad- 
miralty in  May,  1757,  Emerigon  informs  us  that  M.  de  Monclar, 
procureur  general  of  the  parlement  of  Aix,  demanded  from  him  the 
reasons  of  this  judgment,  which  he  accordingly  sent  to  him.  M.  de 
Monclar  testified  his  satisfaction  with  these,  and  they  operated  with 
the  parlement  to  affirm  the  sentence.  So  again,  when  an  appeal 
thereupon  was  carried  to  the  Council  of  State,  M.  de  Monclar,  in 
his  turn,  was  called  on  to  defend  the  decision  of  the  parlement,  which 
having  done  in  Emerigon's  own  words  perhaps,  the  appellant  party 
was  again  defeated.  M.  de  Monclar,  on  this  occasion,  requested 
Emerigon  to  continue  to  give  reasons  in  case  of  all  future  judgments 
in  his  Admiralty.  Emerigon  was  thus  the  first  to  introduce  a  custom, 
which  his  own  practice  greatly  recommended,  but  which  seems  not 
even  yet  to  have  become  general.  In  this  work  he  has  several  times 
mentioned  arguments  in  its  flavour,  and  particularly  has  he  enforced 
its  utility  from  the  example  of  English  courts.  Among  other  good 
effects,  he  counts  on  this,  that  "  in  the  course  of  time,  the  collection 
of  decisions  thus  accompanied  by  their  reasons,  and  affirmed  by  arrets 
of  the  parlement,  would  form  an  excellent  body  of  jurisprudence, 
well  adapted  to  perfect  our  system  of  maritime  law." 

In  1760  or  1761,  after  twelve  or  thirteen  years  on  the  bench,  Eme- 
rigon resigned  his  office  and  returned  to  private  life.  In  this  time 
his  judicial  labours  had  increased  his  own  reputation,  and  brought 
additional  fame  to  his  tribunal.  It  seems  easy  to  imagine  the  true 
causes  for  this  retirement,  and  yet  a  variety  of  opposite  reasons  have 
been  assigned.  The  only  information  on  the  point  (and  that  neither 
full  nor  satisfactory)  is  contained  in  one  of  three  letters  from  Valin 
to  Emerigon,  written  between  1761  and  1763,  which  seem  to  owe 
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biB  work  very  often  and  always  with  great  and  deserved  respect 
Perhaps  this  will  presently  seem  another  instance  of  Emerigon's  ex-  ^ 
traordinary  disinterestedness,  and  of  the  guilelessness  with  which  he 
gave  up  praise  that  might  justly  belong  to  himself;  or  yielded  supe- 
riority to  another  in  a  matter  where  he  himself  was  superior.  He 
seems  to  have  had  some  higher  motive  to  action  than  love  of  fame ; 
which  is  not  easily  imagined  nor  described.  He  is  the  only  one, 
perhaps,  who,  with  great  performance,  was  ever  indifferent  to  great 
reputation.  He  let  out  his  labours  on  a  common  to  be  appropriated 
by  the  first  passer  by,  and  after  being  thus  appropriated,  he  borrowed 
what  really  belonged  to  himself.  He  wrote  a  Commentary  on  the 
Ordonnancc,  and  used  his  best  efforts  to  invest  Valin  with  the  honour 
of  it.  He  published  a  Treatise  on  Insurance,  and  is  therein  con- 
stantly deferring  to  the  opinion,  and  honouring  the  worth,  of  a  writer, 
who  may  be  said  to  have  owed  his  knowledge  of  insurance  law, 
though  not  his  talents  and  genius,  to  himself  (A). 

Pothier  says,  in  his  Introduction  to  a  Treatise  on  Maritime  Hiring, 
"  these  contracts  (maritime)  being  little  in  use  in  the  provinces  of  the 
heart  of  the  kingdom,  I  had  not  given  my  attention  to  them."  The 
appearance  of  the  Commentary  of  Valin  in  1760  seems  first  to  have 
drawn  his  view  towards  them. .  He  had  then  remarked  in  the  Onion- 
nance  several  fine  laws  connected  with  them.  Struck  with  these  new 
and  interesting  subjects,  he  gave  his  serious  study  to  Valin's  Com- 
mentary. He  proceeded  to  disengage  and  extract  from  it  principles 
that  are  mixed  up  with  subjects  of  police  and  administration,  and 
which,  from  the  form  of  the  Commentary,  are  necessarily  found 
without  regard  to  orderly  arrangement.  This  he  did  in  order  to  enable 
himself  to  write  summarily  on  these  contracts.  There  is  nothing  to  be 
added  to  this,  except  to  say,  that  he  did  write  on  them  with  his  usual 
lucidity  and  aptness  of  expression ;  but,  in  the  opinion  of  Estrangin, 
his  able  editor,  the  limits  he  had  set  himself,  and  his  complete  inex- 
perience of  maritime  law,  have  necessarily  involved  grave  omissions 
and  palpable  errors. 

In  1771,  the  famous  decree  of  state,  dissolving  all  the  parlements 
of  the  kingdom,  occasioned  sorrow  to  Emerigon,  for  one  of  them  at 
least  had  often  been  the  scene  of  his  efforts,  and  it  was  a  body  he  had 
been  accustomed  to  regard  with  veneration.  The  blow  stopped  his 
early  friend,  De  Castillon,  in  the  midst  of  his  brilliant  career,  and 
consigned  him  to  vacancy  and  retirement.  De  Castillon,  thus  sud- 
denly thrown  back  on  private  life,  nobly  sought  consolation  in  study 

{k)  Emerigon  sayi,  in  his  preface,  "  M.  Valin  has  opened  the  way.  His  knowledge 
has  enlightened  M.  Pothier.  It  has  directed  me  in  the  whole  oounie  of  my  work,  even 
in  points  where  I  have  been  obliged  to  differ  in  opinion  with  these  two  great  writers.'* 
Would  it  be  beUeved  that  this  was  a  master,  speaking  of  his  pupils. 
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posed.  These  first  suggested  to  Emerigon  the  idea  of  collecting 
materials,  and  composing  the  two  treatises  (Insurance  and  Maritime 
Loan),  which  he  afterwards  prenum^d  to  present  to  the  public. 

These  conferences  produced  the  Declaration  of  17th  August,  1779, 
intended,  in  the  matter  of  insurance,  as  a  corrective  or  supplement  to 
the  Ordonnance  de  la  Marine.  But  they  will  be  considered  more 
remarkable  at  this  day,  perhaps,  for  having  suggested  the  present 
work.  Emerigon  devoted  two  years  to  this  labour,  1780  and  1781. 
During  this  time  no  one  near  him  was  aware  of  the  subject  on  which 
he  was  engaged.  He  did  not  even  speak  of  it  to  his  brother  An- 
toine.  His  wife  only  knew  that  he  advised  his  clients,  read,  wrote, 
the  whole  day.  Only  at  times,  if  he  were  ill,  she  served  for  reader 
to  him.  These  readings  were  sufficiently  dull,  says  she,  except  when 
it  was  Latin,  for  then  the  patient  laughed  heartily.  Having  finished 
the  work,  he  desired  to  have  the  opinion  of  his  brothers  and  friends. 
His  manuscript  passed  from  hand  to  hand,  from  Marseilles  to  Aix, 
and  even  to  Grasse,  where  he  had  a  maternal  relation  of  the  name 
of  Pugnaire.  This  was  a  Dominican  friar,  a  lettered  man,  but  the 
severest  of  purists.  The  priest  returned  it  to  him  with  a  long  and 
elaborate  criticism,  which  however  attacked  no  principle  of  insurance 
law  as  laid  down  by  Emerigon,  but  accused  the  work  of  profane  use 
of  Scripture  in  several  places;  and  particularly  objected,  for  other  rea- 
sons, to  a  passage  to  be  found  on  the  last  page  of  the  text.  Emerigon 
resisted  his  importunities  to  the  contrary,  and  retained  the  passage. 
He  also  submitted  the  work  to  his  friend  M.  Figon,  a  merchant  of 
Marseilles;  and,  above  all,  it  cannot  be  doubted  that  De  Castillon, 
to  whom  it  is  dedicated,  must  have  had  his  opinion  asked  for,  which 
his  friend  was  wont  to  prize  above  that  of  others. 

Finally,  Emerigon  decided  to  deliver  his  manuscript  to  the  press. 
He  presented  it  to  Jean  Mossy,  king's  printer  At  Marseilles.  Mossy 
examined  it,  and  was,  as  it  were,  frightened  ;  it  was  a  matter  of  two 
scientific  quartos,  pitted  with  citations  and  references,  and  Latin  and 
Italian  texts ;  he  recoiled  from  the  proposition.  The  author  begged 
him  to  accept  it  as  a  present.  The  king's  printer  would  not  consent 
to  do  even  this  without  the  approbation  of  certain  of  his  friends  the 
advocates.  MM.  Gignoux,  Massel  and  Yitalis  were  named  by 
him  to  examine  the  work ;  which  having  done,  these  comrades  of 
Emerigon  declared  themselves  opposed  to  its  publication.  Emerigon 
alarmed  at  this,  charged  his  brother-in-law,  Laurent,  to  insist  upon 
knowing  the  reasons  of  their  opposition.  M.  Massel,  speaking  for  the 
three,  gave  this  reply,  that  if  the  book  appeared,  there  would  be  nothing 
more  for  them  to  do.  Mossy.liked  the  answer,  and  determined  to 
accept  the  work  as  a  present  from  the  author.  Accordingly,  early 
in  the  year  1783  it  issued  from  the  press.    It  is  a  work  that  has  long 
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derived  from  the  nature  of  things ;  and  these  rules  form  a 

part  of  the  law  of  nations :  they  belong,  consequently,  to 

every  age  and  to  every  country.     Non  opinione,  sed  naturd 

jus  constitution  est,     Cicero  de  legibus,  lib.  1,  c.  10. 

Rhodian  laws.        The  Rhodians,  celebrated  by  their  commerce  and  naval 

victories,  had  turned  their  legislation  to  the  subject  of  na- 
vigation ;  and  their  enactments  were  so  wise,  that  they  held 
the  place  of  a  law  of  nations  among  the  inhabitants  of  the 
^gean  Sea.  They  were  adopted  by  the  Romans :  Cicero 
eulogises  them  in  bis  oration  pro  lege  Manilidf  cap.  18. 
They  have  not  come  down  to  us.  The  pretended  Rhodian 
laws,  a  Latin  translation  of  which,  accompanied  by  a  short 
commentary,  is  found,  together  with  the  Greek  text,  at  the 
end  of  Peckius  and  Vinnius,  need  only  be  inspected  to  con- 
vince us  that  they  are  apocryphal.  They  speak  of  an  oath 
taken  upon  the  Gospel.  The  translator,  to  escape  this 
embarrassment,  affirms  that  this  has  been  added  by  the 
Christians :  additum  hoc  a  Christianisy  §  15,  tit.  1.  They 
are  also  found  in  the  collection  of  the  Basilica^  edition  of 
Fabrot,  tom.  6,,  p.  647. 

Some  suppose  the  Rhodian  laws  were  adopted  by  the 
Romans  at  the  time  of  the  first  Punic  war.  At  this  period, 
indeed,  they  began  to  extend  their  dominion  beyond  the 
borders  of  Italy,  and  consequently  to  experience  the  want 
of  maritime  commerce.  By  degrees,  they  incorporated 
with  their  own  laws  whatever  was  essential  in  those  of  the 
Rhodians.  The  Edict  of  the  Praetor  de  exercitorid  actione 
now  appeared,  and  the  many  decisions  scattered  throughout 
their  system,  upon  the  subject  of  navigation.  They  were 
familiar  with  the  contract  of  maritime  loan,  as  is  evident 
from  the  titles  de  nautico  foenore  ;  but  the  contract  of  insu- 
rance (such  at  least  as  it  is  understood  at  the  present  day) 
was  not  in  use  among  them.  In  their  conditional  and  ale- 
atory contracts,  or  fidejussion,  they  certainly  possessed  a 
substitute  for  it.  I  still  believe,  however,  that  some  traces 
of  our  contract  of  insurance  may  be  found  in  Roman 
history. 

At  the  time  of  the  second  Punic  war,  the  contractors  for 
the  transportation  of  provisions  and  munitions  of  war  into 
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Moraac,  ad  L.  9,  ff.  ad  leg.  Rhod,  de  jactu,  and  Gibal- 
linus,  lib.  4,  cap.  1 1,  art.  2,  no.  2,  inform  us  that  the  Mar- 
seiUese,  after  the  example  of  the  Rhodians^  had  enacted 
maritime  laws ;  but  that  in  the  lapse  of  ages  they  have 
disappeared  :  Quondam  a  Massiliensibus  plurim€B  leges  nau- 
HctBy  instar  Mhodiarum,  conditcB  fuerunt ;  quas  hodii  igno- 
ramus, ed  qudd  vel  injuria  temporum,  vel  hominum  ignavid 
perierunt.  Still,  the  republic  of  Marseilles  was  always  go- 
verned with  wisdom,  and  preserved  its  maxims.     Its  muni- 


with  the  Justinian,  a  century  later,  shows  much  that  it  ooromoa  to  both ;  but 
many  provisions  relating  to  ships  and  sailors,  and  the  employment  of  private 
vessels  by  the  state,  found  in  the  first  do  not  reappear  in  the  second.  The 
compilers  of  the  latter  seem  to  have  affected  less  statutory  enactments  than  the 
wisdom  of  skilful  jurists,  which  rested  principally  on  the  decisions  of  the  magis- 
trate »  while  these  seem  to  have  been  oftener  shaped  by  general  reason  than  by 
special  command.  In  fact,  the  Pandects  consist  of  short  excerpts  from  the 
writings  of  lawyers,  and  have  preserved  these  detached  sentences,  while  the 
works  to  which  they  appertained  are  lost.  If  we  measure  the  little  remains  of 
Roman  jurisprudence  with  the  vast  portion  that  time  has  removed  from  us,  the 
negative  argument  will  not  seem  to  amount  to  much.  The  acts  of  parliament 
will  have  been  very  perfectly  delivered,  if  a  thousand  years  hence  the  Statute 
of  Elizabeth,  and  two  or  three  others  in  the  reign  of  George  II.  and  III.  shall 
be  preserved ;  and  yet,  without  these,  what  trace  of  the  contract  will  be  found 
in  the  statutes  of  England  ?  Even  laws  allied  to  commercial  subjects,  the 
navigation  acts  and  others  connected  with  shipping,  afford  not  the  name  of  in- 
surance. The  word,  perhaps,  does  not  once  occur  in  Hume,  nor  in  any  other 
writer  of  English  history,  nor  any  intiroatiou  of  a  use  of  the  contract,  so  broad  as 
that  contained  in  the  extracts  from  Livy,  Suetonius  and  Cicero.  The  fact  that 
the  Digest  and  Code  mention  nautieumfosnus,  without  alluding  to  insurance,  is 
not  more  conclusive.  If  we  had  an  entire  treatise  of  Paul  or  Ulpian  on  the 
subject  of  maritime  loan,  we  might  expect  to  find  them  referring  to  the  cognate 
contract  of  insurance ;  but  not  so  with  a  (aw,  which  commands  and  has  no 
custom  of  illustration  or  argument.  Thus  Title  VII.,  of  averagest  and  Title  VIII., 
rfJ9t  and  contnhutionf  of  the  Ordonnance  de  la  Marine,  do  not  once  indicate 
the  contract  that  of  all  others  gives  the  largest  employment  to  their  provisions. 
Title  v.,  of  maritimo  laan,  is  a  case  much  in  point ;  it  is  as  completely  bare  of 
all  allusion  to  insurance,  as  the  same  Titles  of  the  Roman  law;  with  this 
exception,  that  it  mentions  the  word  iniurana  once,  and  only  once ;  but,  as  it 
happens,  this  stands  in  a  passage  that  Valin  is  obliged  to  interpret  under  frroviso 
that  it  does  not  contain  an  errw  of  the  press.  If  the  remains  of  Roman  legis- 
lation and  of  Roman  jurists  were  even  much  fuller  than  they  actually  are,  there 
would  be  much  to  be  said  why  both  should  have  neglected  this  and  other 
subjects  connected  with  trade.  In  the  meridian  and  decline  of  Roman  power, 
commerce  was  a  vast  business ;  but  it  never  had  the  regard  of  legislators,  or 
the  favour  of  the  great  and  powerful.  It  may  be  said,  for  reasons  that  want 
space  to  be  rehearsed,  that  it  is  extremely  probabk  that  insurance  was  well 
known  to,  and  commonly  used  by,  the  Romans. 
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the  ConsolatOy  and  of  the  Riglements  appended  to  it.  It 
was  reprinted  in  1635. 

M.  Hubner,  in  the  preface  to  his  treatise,  Sur  la  saisie 
des  batimens  neutreSy  speaks  in  slighting  terms  of  the  Con- 
solato  del  Mare.  "  It  is,"  says  he,  "  a  formless  mass  and 
very  badly  selected  medley  of  maritime  and  positive  laws 
and  of  individual  Ordonnances  of  the  Middle  Ages,  or  of 
times  little  enlightened,  joined  to  a  compilation  of  private 
decisions.  Neither  the  one,  nor  the  other,  can  aid  in  any 
degree  a  discussion  of  the  law  of  belligerent  nations  in  the 
matter  of  neutral  navigation.  The  Ordonnances  mentioned 
may  have  been  binding  for  the  time  on  the  subjects  of  the 
law-makers;  but,  being  only  individual  enactments,  they 
could  bind  no  other;  and,  being  now  obsolete,  they  no 
longer  bind  any.  As  to  the  decisions,  they  really  appear 
to  me  worth  nothing  in  practice,  particularly  as  they  have 
no  reasons  assigned  for  them,  and  were  not  even  made  in 
an  age  when  an  intelligent  commerce  was  known,  or  the 
means  of  its  preservation  could  be  understood.  The  only 
profit  to  be  gained  from  a  perusal  of  this  collection  is  to 
satisfy  our  curiosity,  by  a  comparison  of  the  prevailing 
principles  and  commercial  policy  of  those  times,  with  what 
obtains,  in  the  present  age,  to  the  advantage  of  our  own ; 
and  in  gathering,  so  to  speak,  from  their  own  mouths,  the 
profound  ignorance  of  their  sovereigns  and  the  best  reputed 
for  intelligence  among  their  subjects,  upon  many  matters 
advantageous  to  the  public  interests,  in  which  modem 
policy  and  the  laws  of  independent  nations,  since  that  time 
better  taught,  fully  instruct  us." 

This  author  having  found  in  Chapter  274  certain  de- 
cisions opposed  to  his  own  system,  had  his  ire  excited 
against  the  whole  work ;  but  had  he  examined  it  with  any 
care,  he  would  have  been  convinced  that  the  decisions  con- 
tained in  the  Consolato  are  founded  in  the  law  of  nations. 
Hence  they  have  secured  the  suffrages  of  nations.  They 
have  furnished  ample  materials  to  the  compilers  of  the 
Ordonnance  of  1681 ;  and  in  spite  of  the  Gothic  covering 
with  which  they  are  sometimes  enveloped,  one  cannot  but 
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admire  the  spirit  of  justice  and  equity  which  has  dictated 
them. 

The   Consolato  has  the  force  of  law  throughout  Italy.*  IJ2SjJ?diic*io7 
Vinnius*  says  that  the  most  part  of  the  marine  laws  in  use  Sb^r!?Mfci 
at  this  day  in  Spain,  Italy,  France  and  England  are  drawn  J^i.^*^***' 
from  the    Consolato  del  Mare :   Apparel  ex  scriptoribits,  Jf  ]Sg*RjMilL 
qtia  Hispanis,  qua  Italis^  Gallis  et  Anglisy  bonam  partem  ^^'  *^' 
legum,  quibus  hodii  ad  res  maritimas  utuntur,  depromptam 
esseexHbro  Consulatus.     And  Casaregis  :  Consulattis  maris, 
in  materiis  maritimis,  tamquam  universalis  consuetudo  habens 
vim  legiSj  inviolaJnlitir  attendenda  est  apud  omnes  provincias 
^  nationes.     Lubeck,  in  his  Annotations  sur  les  avaries, 
p.  110,  recommends  recourse  to  the  Consolato,  which  in- 
cludes, says  he,  almost  all  the  laws  and  customs  of  mari- 
time places  :   C<Btertlm  omnium  feri  gentium  leges  et  consue- 
tudines  maritimas  collectas,  et  in  certis  capitibus  dispositas, 
videre  licit  in  elegantissimo  libro,  qui  vocatur   Consulatus 
maris,  ex  lingua  Italica  in  JBelgicam  translatus.    The  294  or 
296  first  chapters  of  the  Consolato  have  the  force  of  law  at 
Marseilles  on  all  points  not  at  variance  with  the  Ordon- 
nances  of  the  kingdom,  nor  with  the  actual  usages  of  com- 
merce.    I  will  observe,  also,  that  in  the  Consolato,  properly 
so  called,  mention  is  made  of  contracts  of  maritime  loan ; 
but  there  is  nothing  to  be  found  there  directly  relating  to 
insurance,  the  practice  of  which  belongs  to  a  later  period. 

Cleirac  (pag.  2)  informs  us,  **  that  at  the  period  that  the  juf^emcns 
customs  of  the  sea,  inserted  in  the  book  of  the  Consolato,  "' 

were  in  vogue  and  credit  throughout  the  East,  Queen 
Eleanor,  Duchess  of  Guienne,  caused  to  be  prepared  the 
first  sketch  of  the  Judgments  entitled  Role  dtOleron,  from 
the  name  of  her  favourite  island,  to  serve  as  law  for  the 
Western  Sea.  Her  son  Richard,  King  of  England  and 
Duke  of  Guienne,  added  to  the  work  several  other  de- 
cisions concerning  the  merchant  marine. 

Sdden,  De  Dominic  Maris,  cap.  24,  pag.  428,  maintains 
that  the  ItSle  cTOleron  was  promulgated  by  Richard  I.  as 
King  of  England ;  and  Blackstone,  vol.  2,  p.  224,  says, 
that  ^  Richard  I.,  on  one  of  his  voyages  to  the  Isle  of 
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Oleroiiy  composed  a  maritime  code,  still  existing,  and  of 
great  authority/'     But  it  is  only  necessary  to  examine  this 
code  to  be  convinced  that  it  was  made  for  Guienne.     It  is, 
therefore,  a  work  which  belongs  to  France,  since  it  was  the 
production  of  a  vassal  of  the  crown,  and  related  to  a  pro- 
vince which  was  then  a  great  fief  of  the  kingdom.     It  is 
found  in  the  first  part  of  the  compilation  of  Cleirac,  accom- 
panied by  an  excellent  commentary.     Not  one  word  does  it 
contain  about  the  contract  of  insurance,  which  apparently 
was  not  then  in  use,  and  nothing  positive  even  on  the  sub- 
ject of  the  contract  of  maritime  loan. 
Ordonn^c  of       1°  the  same  first  part  of  the  compilation  of  Cleirac  are 
Wiibuy.  found  the  Ordonnances  made  by  the  merchants  and  masters 

of  the  magnificent  town  of  Wisbuyj  a  city  of  Sweden,  in  the 
Island  of  Gottland,  formerly  the  most  renowned  fair  and 
market  in  Europe,  but  at  this  day  almost  in  ruins.  Northern 
writers  pretend  that  the  Ordonnances  of  Wisbuy  are  more 
ancient  than  the  R6le  (TOleron,  and  even  than  the  Con- 
sKurieke.p.68i;  ^oUito?  Clcirac  maintains  strenuously  the  contrary;  and 
Lubwrk,  p.  iw.  '  ^jj^^  gp^,^  jyj  Bouchaud,  chap.  4,  sect  3  :   "  The  laws  of 

Wisbuy,  from  the  period  of  their  origin,  were  very  cele- 
brated in  all  the  northern  countries  of  Europe.  They  are 
supplementary  to  the  so  called  R6k  d'Okron,  Their  au- 
thority extended  far.  Not  only  the  Danes  and  Swedes^ 
but  all  the  people  beyond  the  Rhine  adopted  them :  Lex 
Rhodia  navalisy  says  Grotius,  pro  jure  gentium^  in  illo  mari 
Mediterraneo  vigehat;  sicut  apud  Galliam  leges  Oleronis; 
et  apud  omnes  transrJienanos,  leges  Wisbuenses,'* 

In  Art  46  of  the  Ordonnance  of  Wisbuy,  mention  is 
made  of  the  contract  of  maritime  loan ;  and  in  Art.  66  of 
cautions  baillies  pour  le  navire.  Whence  it  would  appear 
that  the  contract  of  maritime  insurance  was  beginning  to 
be  introduced  into  commerce,  under  the  form  and  denomi- 
nation of  security  (cautionnement).  The  use  of  maritime 
insurance  is  then  much  older  than  Stypmannus,  Giballinus, 
Ansaldus  and  Casaregis  have  thought  These  writers  pre- 
tend that  this  contract  did  not  appear  in  commerce  until 
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about  the  fifteenth  century;  but  the  Ordonnance  of  Wisbuy 
gives  it  a  more  ancient  descent 

In  1484y  the  Prud^hommes  of  Barcelona  caused  to  be  Keglementor 
published  several  RigUmens  on  the  subject  of  maritime 
insurances.  These  are  found  in  the  French  edition  of  the 
Consolato,  at  the  end  of  Chap.  CCCXXXIX.,  and  in  the 
edition  of  Venice,  pag.  210,  under  the  rubric,  Ordinatiani 
sapra  le  sicurta  Tnaritime.  They  are  divided  into  twenty- 
seven  chapters. 

In  1651,  Charles  V.  published  at  Brussels  several  R^gle-  The  CarollDe 
ments  concerning  maritime  commerce.     Philip  II.  added 
new  ones  to  them,  which  were  published  in  the  same  town 
m  1563  and  in  1565. 

In  1597,  the  deputies  of  the  Hanse  Towns,  which  are  OrdoonaDoe  of 
free  and  maritime  towns  appertaining  to  the  empire,  passed  Towns, 
in  a  general  assembly  held  at  Lubeck,  R^glements  on  the 
subject  of  navigation.  They  are  found  in  French  in  Clei- 
rac,  pag.  186.  In  1614,  the  consuls  and  deputies  of  the 
same  towns,  again  assembled  at  Lubeck,  drew  up  R^gle- 
ments  upon  the  same  subject  much  more  extensive  than 
the  first  They  are  divided  into  fifteen  titles,  and  are  found 
in  German  and  Latin  in  Kuricke,  accompanied  by  a  learned 
commentary.  In  these  Ordonnances  mention  is  made  of 
the  contract  of  maritime  loan;  but  nothing  is  said  of  insur- 
ance. Conditores  jwris  matitimi  Hanseatici  materiam  asse- 
curatianis  sicca  plani  pede  prcBterienmt,  Kuricke,  dzatrib. 
de  assecwrat,  p.  829. 

The  second  part  of  the  compilation  of  Cleirac  contains  Guidon  de  la 
the  Guidon  de  la  Mer^  wherein  the  uses  and  customs  con- 
cerning maritime  contracts  are  very  well  developed.  "  The 
Guidon"  says  Cleirac,  '^  is  a  French  work,  heretofore 
composed  for  the  benefit  of  the  merchant  traders  in  the 
noble  city  of  Rouen;  and  that  with  so  much  address  and 
subtle  penetration,  that  its  author,  while  dwelling  on  po- 
licies of  insurance,  has  insinuated  and  given  us  to  under- 
stand with  great  faciUty  all  that  pertains  to  the  other 
maritime  contracts^  as  well  as  the  principles  of  maritime 
commerce  in  generaL     Nothing  has  been  omitted,  unless  it 
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is  that  the  author  has  neglected  to  append  his  name  to  the 
work  to  preserve  its  memory  and  the  honour  he  deserves 
for  so  great  a  service  to  his  country  and  all  Europe.  In  it 
may  be  found  the  complement  of  what  is  deficient,  or  the 
correction  of  whatever  is  badly  ordered,  in  the  Siglemens 
of  individual  nations  relating  to  these  subjects.  The  best 
pieces  are  apt  to  become  imperfect  and  corrupted  with  the 
lapse  of  time,  and  this  principally  through  the  carelessness 
or  want  of  intelligence  on  the  part  of  copyists  and  cor- 
rectors of  the  press.  This  work  had  become  so  blurred 
with  errors, — with  faults  of  omission  and  transpositions,  that 
it  lay  under  disregard,  like  a  rough  diamond,  shedding  no 
light  and  undistinguishable." 

In  spite  of  the  corruptions  with  which  this  French  work 
is  soiled,  there  are  to  be  found  in  it  the  veritable  principles 
of  maritime  law.  If  its  style  is  antiquated,  and  the  text  in 
many  places  obscure,  the  Ghddon  is  not  on  this  account  the 
less  precious  for  the  wisdom  and  great  number  of  the  deci- 
sions it  contains. 

Next  to  the  Guidon  is  found  in  Cleirac  the  Ordonnance 
which  Philip  II.,  King  of  Spain,  made  in  1593,  relating  to 
insurances  on  the  Exchange  at  Antwerp;  also  the  Cou- 
ttmder  pour  les  Assurances  of  Amsterdam,  made  in  1598. 
Lastly,  the  third  part  of  the  Us  et  CoutHmes  de  la  Mer 
contains  the  compilation  of  the  Ancient  Ordonnances  of 
the  Kingdom  concerning  the  marine. 

The  Ordonnance  of  1681  is  composed  of  all  these  an- 
cient laws.  The  best  weighed  decisions  were  arranged  in 
order  by  a  skilful  hand,  and  to  these  were  added  others, 
which  experience  had  suggested.  The  Parlements,  the 
Admiralties,  the  Chambers  of  Commerce,  and  the  learned 
men  of  the  kingdom,  were  doubtless  consulted  upon  a  work 
which  demanded  exact  researches  and  profound  discus- 
sions. It  is  matter  of  regret  that  the  materials  collected 
upon  this  subject  should  have  been  lost.  They  would  clear 
up  many  doubts. 

Researches  into  the  antiquity  of  maritime  jurisprudence 
will  not  appear  useless  to  persons,  who  will  remark  that 
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TREATISE 


ON 


INSURANCES. 


CHAPTER  I. 


The  contract  of  insurance  arose  in  maritime  commerce  as  origin, 
well  from  the  necessity  of  things  as  from  the  desire  which 
men  have  always  felt  to  protect  themselves  against  tlie 
caprices  of  fortune.  It  has  a  like  origin  with  other  con- 
tracts, viz.,  personal  interest  and  the  social  bond.  The 
law  abounds  with  texts  which  allow  one  to  disburden 
himself  of  the  uncertainty  of  events,  by  throwing  it  on 
others.*     If  the  Romans  did  not  give  to  this  contract  any  ,  ^  ,.  . .  ^ 

^  •'     >  L.  18,  I  6,  ff. 

distinct  place  in  their  laws,  it  is  because  this  warlike  people  5?d2ii«ki  •'**** 
were  wont  to  abandon  to  slaves  and  freedmen  the  care  of  l.*7;i'i6?c"* 
commerce  by  sea  and  land.     But  it  did  not  the  less  exist  c?^^odati!' 
in  itself.     It  was  enveloped  under  a  common  and  generic  «it.'  ' 
form ;  a  wild  plant  not  yet  cultivated,  to  which  the  spirit 
of  commerce  has  since  given  the  development  and  perfect- 
ness  it  possesses  at  this  day. 

It  is  true  the  actual  form  of  the  contract  and  the  mode 
of  interpreting  the  obligations  it  involves  belong  rather  to 
the  usage  of  mercantile  places  than  to  the  rules  of  the 
dvil  (a)  law :    JRegitur  magis  faro  mercatorvm^  quam  juri 

(«)  Civil  is  here  used  io  the  sense  of  municipal  law,  as  defined  hy  Black- 
ftone  and  known  to  Englbh  writers.  This  use  of  the  term  is  general  in  France 
and  oiher  continental  countries,  and  is  founded  prohahly  on  the  definition  of 
the  Institates,  1,  2,  \,jui  civile  est  quod  qmtque  nbi  pojnilus  eofutituit.  In 
Kngland  the  term  civil  law  is  confined  to  the  compilations  of  Justinian  and 
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CON'^RACT  OF  INSURANCE. 


Crap.  I. 


'  C.  de  naufrft- 
giii,  p  92. 


Definition. 


»  Art.  1,  ch.  1. 

*  OrotiuB,  lib.  2, 
c.  12;  Kuricke, 
p.  829;  Loccenius, 
p.  979 ;  Roccua, 
not   1 ;  Straccha, 
no.  46 ;  Letsiua, 
p.  SM ;  Corvinua, 
p.  92 :  Wolff, 

I  679 ;  Marquar- 
dm,  lib.  2,  c.  13, 
no.  8. 

*  Stypmanmu,  p. 
458. 

<  Looc  lib.  2,  e.  5, 
no.  1. 

A  lawfol  con- 
tract. 


*  Rocctu,  not.  4; 
Locc.  no.  3 ; 
Santerna,  part  1, 
no.  1 ;  Targa,  c. 
62,  no.  1 ;  Scaccia, 
I  1,  quest.  1 ; 
Marquard.  lib.  2, 
c.  IS,  no.  3 ; 
Straccha,  introd. 
no.  44. 

*  StypnumnuB, 
de  loco,  no.  7. 

»  No.  10. 


dvili,  says  Corvinus.*  But  though  it  did  not  become  until 
very  late  the  special  object  of  legislation,  it  is  not  the  less 
regulated  by  the  general  principles  of  justice  and  equity 
that  abide  in  the  written  reason  of  the  law. 

It  is  useless  to  inquire  whether  policies  of  insurance 
were  invented  by  the  Jews  driven  from  France  under 
Philip  Augustus,  or  by  the  Guelphs  and  Ghibelins.  It 
may  be  that  the  contract  only  from  that  time  acquired  a 
name  and  particular  form ;  but  the  policy  or  instrument  is 
another  matter  from  the  contract:  Aliud  contractus  aliud 
instrumentum. 

Insurance  is  a  contract  by  which  one  promises  indemr 
nity  for  things  transported  by  sea,  deducting  a  price  agreed 
upon  between  the  assured,  who  makes  or  causes  to  be 
made  the  transport,  and  the  insurer,  who  takes  upon  him- 
self the  risk  and  burdens  himself  with  the  event  This 
definition  is  taken  from  the  Guidon  de  la  Mer,^  and  is  the 
doctrine  of  all  our  authors.^  AssecurcUio  est  conventio  de 
rebus  tutd  aUunde  transferendis  pro  certo  pnemio,  sea  est 
aversio  periculiJ^  These  words  aversio  pericuU  mean  that 
the  insurer  is  charged  with  and  takes  upon  himself  the 
peril  which  the  things  encounter  upon  the  sea:  Aversio 
periculi  ita  dictaf  quod  aliquis  alterius  periculum  in  mari 
aversum  sit,  aut  in  se  recipit.^ 

The  contract  of  insurance  is  lawful,  because  the  risks 
with  which  the  insurer  is  burdened  are  valued  at  a  price  in 
money :  QMia  periculum  pecunid  cpstimaturJ  It  is  in  use 
in  all  maritime  towns.^  Pothier^  remarks  that  the  employ- 
ment of  this  contract  is  of  the  greatest  utility;  that  it 
favours  navigation,  which  without  it  would  not  be  carried 
on  but  by  a  small  number  of  pei*sons  rich  enough  or  bold 
enough  to  run  by  themselves  maritime  risks.  We  proceed 
to  examine  sundry  essential  points,  which  will  serve  for  a 
basis  and  as  fundamental  principles  to  the  present  treatise. 


other  codes  of  antiquity ;  but  on  the  continent  these,  whether  originating  in  the 
Western  or  Eastern  empire,  whether  existing  in  the  Latin  or  Greek  language, 
are  commonly  designated  by  the  general  name  of  Roman  law. 


IS  THE  RISK  OF  THB  ESSENCE  OF  THE  CONTRACT  ? 


Chap.  I. 
Sect.  I. 


Section  I. 

18  THE  bisk  of  THE  ESSENCE  OF  THE  CONTRACT  ? 

Italian  authors  distinguish  two  kinds  of  marine  insur- 
ance :  insurance  properly  so  called,  the  object  whereof  is 
the  risk  to  which  the  subject  insured  is  exposed ;  and 
insurance  by  form  of  wager :  Prima  assecurationis  species 
est  iUOf  vbi  agitur  de  assecuratione  mercium  qtus  naviga- 
tianis  periculo  expanuntur  et  consequenter  necessaria  est 
probatio  anerationis,  etc  existentuB  mercium  in  navi  de 
tempore  naufragii  vel  periculi.  Altera  est  species  assecu- 
rationis,  qua  in  solo  vocabulo  talis  did  solet,  in  effectu 
auiem  non  est  talis.^  These  two  contracts  are  governed  ^j^^SJ;/*,,. 
by  different  principles.  S*T^'  *"*"* '' 

Insurance  by  form  of  wager  is  not  truly  a  contract  of  $  i.  Insumnoe 
insurance.  It  has  the  name  only,  as  is  well  observed  by  wag^  ^ 
Cardinal  de  Luca.  It  is  wager  to  say,  if  my  goods  perish 
yon  shaU  pay  me  a  thousand  crowns :  Si  merces  me^ 
peribuntj  dabis  mille.  But  it  is  not  wager  to  say,  I  cause 
to  be  insured  fcHr  a  thousand  crowns  my  goods,  which  are 
worth  a  thousand  crowns.  This  value  then  must  be  a  real 
one,  because  in  the  latter  case  we  have  to  do  with  an  in- 
surance properly  so  called.^     Straccha  was  the  author  of  ^suiterna, parts, 

.  .  .  .  no.  44;  Scaceia, 

a  treatise  on  Wagers,  which  is  found  in  the  Recueil  de  I ».  Queit.  i,  no. 

^=>       ;        ^  169;  Straccha, de 

Mercatur&.     He  maintains'   that  insurance  by  form  of  USSi^SftT*' 

vmrt^r  la  lawful  **P-  **'  °®-  ** ' 

wager  is  lawiui.  roccu«,  not.  m, 

This  species   of  insurance  was   not  unknown  to  the  1*1^^4  ^"i 

Romans. 

If  such  a  ship  arrives  from  Asia,  I  will  give  you  such  a 

sum :  Si  navis  ex  Asid  venerit.^    If  it  do  not  arrive,  you  4  l.  m,  c  de 

111*  1  -y^  y..  verb,  oblig. 

shall  give  me  such  a  sum :   Dare  spondes,  st  nams  non 

venit.^    Similar  wagers  are  permitted  at  Florence,  Naples  •  l.  129,  ft.  eod. 

and  other  places.^     They  were  formerly  in  use  at  Mar-  •  rocciu,  reap. 

^^  2Z|  no.  If. 

seiUes.  Henry  Bouchet,  merchant,  had  bound  himself  to 
Pierre  Viguier  and  Frangois  Bedarride  in  the  sum  of 
2611  liv.  by  way  of  wager  on  the  return  of  several  vessels. 
He  obtained  letters  of  rescission,  on  the  allegation  that  he 

b2 
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Chap.  I.       was  a  minor ;  but  was  subsequently  defeated  by  sentence 
^'^•^'  --  of  the  7th  February,  1619;  and  this  sentence  was  affirmed 


by  arret  of  the  parliament  of  Grenoble,  20th  March,  1620, 
where  tlie  proceedings  had  been  carried  by  appeal.    D'Aix, 
r  Dee.  83,  p.  719.   in  the  scquel  to  the  Statut  of  Marseilles,^  reports  this 

arrfit,  and  observes  that  a  minor,  who  is  a  trader,  is  not 
relieved  in  respect  to  acts  concerning  his  business. 

From  this  it  would  appear  that  wager  insurances  were 

formerly  in  use  with  us,  and  provided  their  object  involves 

noUiing  dishonest,  and  there  is  neither  fraud  nor  surprise, 

•  L.2fr  s,  ff.de    wagers  are  in  themselves  lawful;^  and  being  so,  why  is  it 

ff.  dep.Terti;  '  that  the  fortuuc  of  ships  is  not  more  generally  allowed  to 

L.  57, 68,108,129,  ^  .  . 

Riv(^**d©f*57-  ^  embraced  by  them  ?  The  reason  is,  that  navigation  has 
25^?*nMBo*'  '^^^  viewed  as  a  matter  interesting  the  state :  ad  sum- 
^k^'  mam  rempublicam  navium  exerciHo  pertinetfi  It  is  not 
tom.'i,p.2S8;   '  to  be  bomc  therefore  that  one  should  place  himself  in  a 

Dantf,  eh.  10,  ^ 

P*  **.'  ^!f"'    situation  to  desire  the  loss  of  a  vessel.    The  CTeediness  of 

torn.  2,  p.  230 ;  ^ 

S^dw^wuSii!'  S*^^  ^^  capable  of  producing  crimes  which  it  is  desirable 

tom!?,pf2Mr'  to  prevent.     Hence  the  cause  that,  in  most  commercial 

de^ixere.  Mtf  placcs,  wagcT  iusurauccs  have  been  prohibited.    They  were 

!!J^^•^'_,  ..  80  by  the  Riglement  of  Amsterdam  :^^  also  at  Grenoa;" 

"  Cmwegii,  dite.  . 

7  and  15.  Blackstonc^^  mentions  a  statute  of  George  II.**  prohibiting 

»  3  Com.  879.  ,  O  r  & 

u  19  Geo.  2,  c.  37.  them  in  England  ;  and,  finally,  they  are  forbidden  by  the 

Ordonnance  de  la  Marine. 
J  2.  lasurtDce,       We  know  in  France,  then,  only  the  contract  of  insurance, 

properly  so 

called.  properly  so  called,  which  cannot  exist  where  the  assured 

comTart^sM^^^t     ^^P^^^  nothing  to  the  chances  of  the  sea.**    The  risk  is 
'^'  of  tlie  essence  of  the  insurance,  and  forms  the  principal 

foundation  of  the  contract :  Principale  fundamentum  asse- 

curationis  est  risicum,  seu  interesse  assecuratorum^  sine  quo 

» c«iaregi«,  dtoc.  nou  potest  subststeve  assecuratio^^    This  principle  is  con- 

173^^1 ;  Pothter,    tained  in  many  of  the  articles  of  the  Ordonnance.*^    It  has 

"swdsTh**''''  ^^*  among  us  a  single  exception.     Insurance  is  a  contract 

by  which  one  takes  upon  himself  the  peril  which  the  pro- 
perty of  others  encounters  upon  the  sea :  Quo  aliquis  alterius 
tutofdlTwdff"     periadum  in  mari  aversum  sit,  aut  in  se  recipit     Luzac*^ 
^  ^'^'  says,  that  the  definition  of  insurance  presumes  that  a  thing 

WArt6,h.t.p.46.  ig  OF  is  to  be  cxposcd  to  some  danger.     Valin*®  remarks. 
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that  by  the  nature  of  this  contract  aU  depends  upon  the       Chap.  I. 
risks,  actiye  and  passive,  and  that  one  cannot  gain  nor  lose         ^^* 


but  by  reason  and  in  the  presence  of  these  risks.    This  is  a 
principle,  adds  he,  that  must  never  be  lost  sight  of.     It  is, 
says  Pothier,*^  of  the  essence  of  the  contract  of  insurance,  "  No.  ii. 
that  there  should  be  one  or   more  things  that  form  its 
subject. 

But,  to  render  the  contract  of  insurance  complete,  it  is 
not  only  requisite  that  there  should  be  a  matter  to  form  its 
subject,  but  further,  that  this  matter  should  be  exposed  to 
the  hazards  of  the  sea,  and  that  it  should  be  so  exposed  at 
the  very  time  of  the  accident :  Suscipiens  enim  periculum 
pro  iis  solum  tenetur,  qtuB  tenq)are  periculi  vel  naufragii  in 
navi  fueruni;^  or  at  least  it  is  necessary  that  their  fate  »>  Marquardm. 
should  be  unknown  at  the  time  of  signing  the  policy,  for  ^iut/iib.ics; 
the  peril  is  accounted  such  as  it  is  believed  to  be  at  the  <"*<>.<**«:.  in- 
time  :  Periculum  censetur  tale,  quale  bond  fide  cestimatur,^^  "  ^*^'  ^"**' 
If  there  is  neither  any  actual  risk,  nor  a  putative  one,  there 
is  no  insurance.^    In  a  word,  loss  and  injury,  viewed  in  »  DumouUn. 
connection  with  the  uncertamty  ot  events,  form  the  subject  PeresiuB,  c.  de 
of  the  contract  of  insurance :    Propria  ejus  materia  est  jj^*^"J^J'' 
damnum  sub  ratiane  incertiJ^^  »  corvinus.  de 

nauf.  p.  93  ;  Vide 
intn,  eh,  15  b  16. 
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18  INSURANCE  A  CONTRACT   SYNALLAGMATIC,  TITLED,  AND 

HAVING  A  NATURE  OF  ITS  OWN  ? 

Pothier'  says  that  *^  the  contract  of  insurance  is  synallag-  j  i.  Insurance 
matic(&),  for  it  produces  reciprocal  obligations ;  the  insurer  l^nallagmatic. 
enters  into  an  obligation  to  the  assured  to  guaranty  and  *  No.  6. 

(6)  This  term  is  used  for  the  same  purpose  in  the  Roman  law.  It  describes 
contracts  (»bligatory  on  one  side  as  well  as  the  other,  as  taUt  and  is  opposed  to 
contracts  in  which  a  single  party  binds  himself  towards  another,  as  in  the  loan 
of  money.  Thos,  in  the  latter  instance,  the  signature  of  one  party  to  an  act 
passed  before  the  notary,  gives  to  the  instrument  all  the  virtue  and  effect  that  in 
the  former  require  the  signatures  of  at  least  two.  It  has  been  perhaps  with  a 
view  to  conform  to  principle,  and  to  the  nature  of  the  contract,  that  the  Code 
de  Commerce  requires  contracts  of  insurance  to  be  sigocd  both  by  the  assured 
and  the  insurer. 
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Chap.1.  indemnify  him  against  the  perils  of  the  sea,  and  the  assured 
— fll — ! —  binds  himself  in  turn  to  the  insurer  to  pay  him  the  premium 
agreed  upon."  Thus  the  policy  once  signed,  the  assured 
cannot  discard  it  for  the  purpose  of  having  the  same  risks 
insured  by  other  persons;  he  is  allowed  only  to  have  in- 
sured the  solvency  of  the  first  insurers  (c).  The  policy  once 
signed,  the  insurers  cannot  release  themselves  without  tlie 
consent  of  the  assured.  **  If  it  happen/'  says  the  Guidon, 
**  that  the  insurers,  or  any  of  them,  after  having  signed  a 
policy,  repent  or  become  alarmed,  or  prefer  not  to  insure 
upon  such  a  ship,  they  are  at  liberty  to  reassure  with  others 
at  a  greater  or  less  premium,  but  cannot  release  themselves 
so  as  to  prevent  the  shipper  from  looking  directly  to  them, 
because  being  bound  under  their  own  signature,  notwith- 
standing all  protests  or  assignments  to  the  contrary,  they 
s  ooidon  de  u     shall  not  be  freed  without  consent  of  the  assured."* 

Mer,  eh«2,  art.  19, 

P'  ^^*  Italian  writers,  seeking  in  the  Roman  law  what  is  not  to 

be  found  there,  have  involved  themselves  in  dissertations 
more  likely  to  fatigue  the  mind  than  to  enlighten  it  Ac- 
cording to  them,  insurance  is  sometimes  a  nudum  pactum, 
sometimes  a  contract  innominatus;  a  wager,  stipulation, 
fidejussion,  sale,  letting  to  hire,  partnership ;  a  mandatum, 

'  vkieRoecDt,     &c.^    To  clcar  up  this  matter  it  is  necessary  to  understand 

not.  8 ;  Marq. 

lib. 2, CIS, n. 9;    what  the  law  means  by  nudum  pactum,  and  a  contract 

Strpm.  part  4,  ^  r  ^ 

ikliiTS^     innominatus. 

$  2.  Theory  of       Among  the  Romans  most  obligations  were  contracted 

oiTthe^stThSwr*  verbally.     It  became  necessary,  therefore,  to  establish  cer- 

aad  coD^cu  ('^  ^^  Code  de  Commerce  makes  no  mention  of  this  species  of  insaranoe, 

innominati.  from  which,  says  Boulay  Paty,  it  is  not  to  be  inferred  that  it  prohibits  it,  but  the 

contrary.  From  the  same  authority  we  learn,  that  it  is  bnt  seldom  used  even 
in  France,  though,  as  the  French  law  has  always  prohibited  double  innranee,  it 
would  seem  the  only  protection  left  the  assured,  unless  such  may  in  some 
instances  be  found  in  a  judicial  rescission  of  the  contract,  which  the  law  provides 
for  certain  cases,  of  which  insolvency  of  the  insurers  is  one.  Double  insurance, 
at  known  and  practised  in  Engl^  and  the  United  States,  afibrds  a  snbstilnte 
for  it,  and  something  more.  Mr.  Justice  Park  has  stated,  that  insurance  of  the 
underwriter's  solvency  was  never  much  practised  in  England.  Probably  not, 
because  double  insurance  has  always  been  used  there.  He  adds,  however,  on 
grounds  that  Mr.  Marshall  doubts  and  Mr.  Amould  denies,  that  it  is  not  an 
insurable  interest ;  and  that  a  policy  on  such  an  event  would  be  treated  as  a 
wager.  There  seems  to  be  no  reported  case,  in  England  or  the  United  States, 
where  the  legality  of  such  an  insurance  has  come  in  question. 
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tain  forms  which  should  embody  the  meaning  of  the  parties.       Chap.  I. 

These  forms  were  not  required  in  contracts  having  a  name      ^^^' — '- — 

and  peculiar  character.    These  were  contracted  by  delivery, 

as  loan,  commodatum,  pledge,  &c. ;  or  by  consent,  as  sale, 

letting  to  hire,  partnership,  mandatum,^  &c.     Such  was  the  4  intt.  Quibas 

case  also  with  untitled  contracts,  when  the  contract  had  been  henda ;  Decon- 

^  ,  _,,     11  «  «    ,  .  «  •ensuobligat. ;  L. 

nilnlled  on  the  part  of  one  of  the  parties ;  as,  for  example,  ^(  >*  ^'  i*>9^- 
when  I  have  given  you  a  thing,  on  condition  that  you  shall 
give  me  another:  JDedi  tibi  rem,  ut  tnihi  aliam  dares  ;  Dedi, 
tU  aliquid  facias.  These  were  in  themselves  real  obUgatory 
conventions,  because  the  fulfilment  of  the  contract  by  the 
one  party  gave  to  it  a  positive  stability  and  real  considera- 
tion.* »  D.  L.  7,  |2;  IT. 

de  pactii. 

But  if  both  parties  had  confined  themselves  to  simple 
promises ;  for  instance,  if  one  had  said,  I  mU  give  you 
such  a  thing  upon  condition  that  you  give  me  such  another ; 
this  was  what  was  termed  a  pactum  nudum  ;  a  bargain  from 
which  flowed  no  civil  obligation,  because  it  was  taken  for 
granted  that  words  like  these  had  been  uttered  without 
mature  deliberation.  Sed  cum  nulla  subest  causa  propter 
conventumem,  Kic  constat  non  posse  constitui  obligationem. 
IgUur  nuda  pactio  obligationem  non  paritfi  The  gloss  on  «  d.  l.  §  4. 
the  word  causa,  says :  Id  est,  datio  vel  factum  ex  quo 
vestiatur  contractus  innominatus.  This  interpretation  is 
adopted  by  Cujas :  Accursius  (d)  recti  causam  accipit  pro 
datione  vd  facto. 

{d)  Frtnfois  Accune,  bom  at  Florence,  id  1151,  died  in  1229,  profeaeor  of 
law  at  fiologna.  He  is  the  link  that  joins  the  old  Glossators,  previous  to  the 
twelfth  century,  with  that  illustrious  line  of  more  enlightened,  useful  and  elegant 
wiitera  that,  commencing  with  Cujas  about  1550,  has  come  through  a  long 
decent  to  spread  itself  over  Germany  at  the  present  day,  in  a  host  of  able  scholars 
no  other  country  or  science  perhaps  can  parallel.  On  one  occasion,  seeing  on 
hia  bencbea,  has  rival,  Bulgarus,  who  but  the  day  before  had  married  a  widow, 
he  began  a  lecture  on  the  law  of  the  title  De  judiciis,  whose  first  words  are,  rem 
novam  neqoe  insoUtam  aggredimur.  His  style  of  commentation  is  peculiar,  as 
wia  that  of  hit  predecessors,  consisting  of  practical  cases,  by  which  the  law 
Bsigbt  be  exhibited,  at  it  were,  in  action.  Dr.  Irving  has  extracted  this  instance 
from  his  Gloss  on  the  second  title  of  the  Institutes :  Quidam  scholaris  accessit 
ad  Principem  et  talem  proposuit  questionem :  Domine  Imperator,  dicite  quas 
difienntia  sit  inter  jus  gentium  et  jus  civile  ;  et  ideo  quero.  quia  unum  jus  ab 
alio  sore  volo.  Imperator  respondit,  amice  omnes  populi  jure  scripto  et  non 
seripio  qui  utuntur,  pro  parte  utuntur  suo  proprio  jure  seu  civili,  et  pro  parte 
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CHiip.  I.  "fJSx  nudo  pactOj  says  Perezius,  actionem  dari  jus  civile 

^'^'  "•      prohibuii,  ne  homines  facile  verbis  leviter  probatis  carperen- 


'  Peresiai,  Init.  mi  t  i  •     i-  • 

de  verbii  obiig.  p.   tuT  ct  %Ua  qtuBTentuT.    To  render  a  niidtan  pactum  bindings  it 

was  necessary  it  should  be  clothed  in  a  promise,  the  form 
'  *i!'  ^"**«       of  which  is  mentioned  in  1  Inst. :®  when  these  words  were 

rerD.  ODiig. 

used,  the  parties  knew  they  were  binding  themselves  irre- 
vocably ;  they  gave  to  the  matter  a  proper  attention,  and 
their  meaning  became  no  longer  doubtful.  We  find  an 
instance  of  this  in  the  comedy  of  Plautus,  entitled  Pseudo- 

*  Act  1,  tcene  1.      luS.^ 

Ca.  Dabisneargentimihi  hodie  viginti  minas? 

Ps.  Daboy  molestus  nunc  jam  ne  sis  mihi. 
Thus  the  nudum  pactum  is  an  agreement  without  any 
proper  or  legitimate  title,  consisting  of  mere  words  and  loose 
promises,  not  having  yet  received  any  real  efficacy,  either 
from  the  act  of  one  of  the  parties  or  from  the  form  of  the 
promise  itself:  Pactum  nudum  est  conventio  qucB  proprium 
et  legitimum  namen  non  habet;  et  qum  intrd  verba  sola 
primumque  promissum  stetit:  necdum  datione  vel  facto  vel 
N  ^%  5^  ^'    ^^P^^^^^  sumpsit  effectum.^^    It  is  called  naked  because 

omniam  hominum  jure  commuoi.  Dicit  scholaris,  DoroiDe  loipenUor,  vos 
loquimini  sic  obscure,  non  vos  intelligo,  &c  In  another  he  quotes  from  Marcisn 
these  words:  Peculiom  nascitur,  crescit,  decrescit,  moritur;  et  iode  eleganter 
Papirius  Fronto  dicebat,  simile  esse  homini ;  and  then  adds,  eadem  ratione 
simile  est  asioo.  Dr.  Taylor  gives  his  account  of  the  laws  of  the  XII.  Tables — 
this  followed  the  reception  of  the  Decemvirs  at  Athens — Voluerunt  statim 
Atheoienseseiscopiam  suarum  legumfaoere,  sed  utrum  essent  Romani  eapaoes, 
voluerunt  prius  explorare,  et  digni  suis  legibus.  Ad  quod  &c.  quendam  sapien- 
tem  Grecum  Romam  miserunt.  Prepared  for  his  advent,  the  Romans,  to  turn 
the  senders  and  the  sent  into  ridicule,  objeceruot  illi  quendam  stulturo  Ro- 
manum.  The  conference  proceeds,  Gnecus  credens  ilium  objectum  sapientea 
esse,  unum  digitum  elevavit,  quod  Deus  unus  esset  significans.  At  ille  credebat, 
sibi  eruere  oculum  velle  cum  illo  digito,  et  ipse  duos  elevavit  et  poUicem,  in 
corde  suo  dicens,  si  vis  mihi  unum  eruere,  ego  eruam  duos  oculos.  Sed  ille 
sCultum  credebat  intelligisse  de  Trinitate.  Deinde  Gnecus  manum  opertam 
ostendit,  quod  omnia  manifesta  sunt  Deo ;  credebat  stultus  velle  dare  alapam  et 
incontinent!  pugnum  clausum  ostendit,  significans,  &o.  For  more  than  two  cen- 
turies he  seems  to  have  been  the  writer  on  law  of  chief  regard  throughout  Europe. 
At  last  Cujas  appeared  with  learning  and  talents  that  shine  even  in  the  present 
age,  and  the  elder  was  gradually  shorn  of  his  influence.  But  even  Cujas  cites 
him  often,  and  with  respect  Finally  Gennaro  introduced  him  into  his  RepobUe 
of  lawyers,  where  among  better  men  of  a  later  time,  his  convenation  was  so 
puerile  and  his  conduct  so  absurd,  as  effectually  to  destroy  a  reputation  that  had 
long  been  on  the  wane. 
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it  is  without  a  name,  and  has  neither  execution  nor  binding       Chap.  I. 
promise.     Cujas"  refutes  the  distinction  drawn  by  some       8«^-^^- 


doctors,  between  naked  and  clothed  contracts,  and  which  w^?^!|* 
Duarenus''  also  considers  unfounded.  SS^b?. 

All  this  is  not  so  far  removed  from  our  own  usages  as  ".  fi.**'  ***"*• 
might  be  supposed.  Mere  bargainings  and  verbal  offers  in 
&ct  are  not  binding;  and  the  contract  even  when  drawn 
up  by  a  notary  is  not  complete,  until  after  it  has  been 
signed  by  all  the  parties  and  by  the  notary  himself.  Until 
then  there  is  always  a  locus  penitentitB. 

But  in  spite  of  a  formal  promise,  contracts  are  not  lawful, 
except  so  far  as  they  stand  upon  a  just  and  real  considera- 
tion. If  they  relate  to  an  impossibility,  or  a  non-entity,  or 
to  an  immoral  action,  they  are  radically  void :  and  then 
comes  in  the  personal  action  termed  in  the  law  condictio  (e), 
the  end  of  which  is  to  restore  things  to  their  former  situation, 
either  by  forcing  him,  who  has  received  money,  to  restitution, 
or  by  annulling  the  unexecuted  contract  £!st  et  Jubc  species 
condicHanis :  si  qtds  sine  causd  pramiserit  vel  si  solvent  quis 
inddriium.  Qtd  enim  promisit  sine  causd,  candicere  qttanti' 
iatem  non  potest  quam  mm  dedit,  sed  ipsam  obliffationem.^^  "  h^'S' ^* 
QuanHtiUis  indebitcs,  interposittB  scripturtB  condictio  com-- 
petite*     Si  non  est  nvmeratum  quod  velut  acceptum  te  ^^' '/ 9v^^ 

(e)  In  the  Romtn  law,  actioiis  were  distinguished ,  among  others,  by  the  tenns 
in  rem  and  in  perwnam,  and  thoagh  a  great  authority  has  stated  the  contrary, 
these  were  not  co-signifioant  with  real  and  personal  actions  in  English  law. 
This  distinction  was  not  always  accurately  followed,  bnt  its  grounds  were  these. 
The  first  included  all  actions  prosecuted  for  the  recovery  of  an  object  of 
properly,  movable  or  immovable,  or  even  incorporeal,  as  a  servitude.  They 
vfere  said  to  lie  against  the  fomuor  whoever  he  might  be,  independently  of  any 
obligation  on  the  part  of  the  defendant,  and  very  often  without  namiug  him,  at 
Icaet  preliminarily.  They  were  termed  rei  vindicatio,  and  in  the  courae  of  time 
fwmdttfalMn  became  the  generic  term  for  real  actions,  and  so  remains  in  France 
to  the  present  dsy.  On  the  other  hand,  actions  in  personam  were  intended  to 
enforce  an  obligation  belonging  to  the  defendant  perMually,  whether  arisiog  from 
contract  or  from  a  crime.  By  the  law  of  the  XII.  Tables,  the  parties  were  called 
oo  to  give  each  other  a  day — oondicere — and  long  alter  the  XII.  Tables  had 
dinppeared  from  view,  condictio  became,  and  still  continues,  the  general  name 
for  personal  actions.  There  were  still  two  kinds  of  condictio ;  condictio  certi, 
the  object  of  whose  pursuit  was  certain  and  determinate,  and  condictio  incerii. 
whose  object  was  indeterminate  (quidquid  dare,  facere  oportet).  The  last  was 
often  designated  as  an  actio  ex  stipulstu,  ex  testamento,  &c.  iudicating  the 
cause  of  the  obligation. 


causi. 
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Chap.  I.       sumpsisse  mutud  scripsisH reddi   Hbi 

— — ! cautionem  postulare  potes.^^    Hence  it  is  seen,  that  a  law- 


M^. «ci4«*       ^  ^^^  ^^  consideration,  forming  the  essence  of  the  con- 
tract, was  entirely  independent  of  the  promise.    The  latter 
could  not  subsist  by  itself,  but  must  be  preceded  by  some 
obUgation.     Stipulatio  pendet  ex  negoiio  contractOj  says 
ff.div.^ii^"*     ^^  law.^^    ObligcUionum  fifinandarum  causd  stiptdationes 
w  pauiiu,  lib.  6,    inductcB  suiUy^    So,  if  the  obli&cation  was  void,  because  not 

sent.  Ub.  8,  ibique  '  .  . 

cujM.  standing  on  any  lawful  or  real  consideration,  the  promise 

likewise  sunk.    Si  quis  sine  causA  ab  aUquofiterit  stiptdatuSf 

deinde  ex  ea  stiptUatione  experiatuTy  excepHo  utique  dolt 

"J-M'ff**®     mali  ei  nocebit.^^     Stipulatio  sine   causd  est  inefficax.^^ 

»  Godefroi  ad       Such  is  the  doctrinc  of  all  the  doctors.     Si  quis  sine  causd 

fidejuts.  stipulanti  promiserity  quamvis  vocis  sua  nexibus  et  vinculo 

juris  teneatur  adstrictus,  hmc  tamen  stipulatio  nuUam  ne- 

cessitatem  habetj  quia  inutUis  et  irufficax  redditur  oppositd 

de  vSb*^%*p!'  ^ceptione  doli  maU.^    The  promise,  says  Terrasson,  is  of 

^^^'  no  avail  when  it  relates  to  a  matter  that  does  not  exist,  or 

«  TerraMon,  Hbt.  fjr^^i  jQ^g  j^q^  eutcr  iuto  commcrcc.**    It  is  certain,  therefore, 

delaJurisp.p.SS;  '  ' 

inI™d«^SrtI!'      ^^^  every  contract  not  founded  upon  a  just  and  real  cause, 

obllg.,  torn.  4,  p.      .     _   'J 
358,andfaUow.      IS  VOIQ. 

iDsuraDce  is  ^^^  Contract  of  insurance,  however,  does  possess  a  legiti- 

not  a  nudam      mate  consideration  and  a  determinate  object    In  the  words 

pactum.  ^  ^  ^  •' 

of  the  law :   Habet  in  se  negotium  aliquod,     Ergo  civilis 
«  L.  15,  ff.  de      actio  oriri  potestJ^*     Moreover,  it  is  clothed  in  a  formal 

pneic.  verb.  ■■ 

promise :  it  is  not,  therefore,  a  nudum  pactum.  True,  it  is 
not  altogetlier  complete  until  after  the  subject  insured  has 
been  placed  at  risk ;  but  this  is  because  the  risk,  being  of 
the  essence  of  the  contract,  forms  a  legal  condition  which 
the  parties  are  always  presumed  to  have  had  in  view :  Si 
nJoLt  risicum/Jecuratia  non  valet,  nan,  non  adest 
«Roccua,not.88.  materia  in  qud  forma  possit  fundariP 

It  is  a  titled  It  is  also  true  that  this  contract  had  no  name  in  the 

coQtract,  having 

its  own  proper    Roman  law,  for  the  word  assecuratio  (f)  is  not  Latin: 

character  and 

nature.  (/)  The  lawyers,  more  than  others,  perhaps,  are  responsihle  for  these  bar* 

barisms,  sometimes  having  utility  to  recommend  them,  but  not  always  that.  In 
1740  there  was  discovered  over  one  of  the  doors  belonging  to  a  palace  of  Car- 
dinal Wolsey,  this  inscription :  Domus  meretricum  Domini  Cardinalis.  Its 
announcement  inspired  very  curious  and  perplexing  feelings,  until  a  gentleman 
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Assecuratio  ouidem  vox  Latina  non  est,  nee  tale  verbum      Chap.  I. 

^  Sect.  II. 


reperitur  quod  securum  facere  significet.^*   But  in  the  course 

of  time,  the  growth  of  commerce  having  developed  its  nature  c.  r,  p.  559 ; 

and  utility,  it  acquired  a  title  subsequently  confirmed  by  jf^JJ;^^;^ 

the  laws  of  sovereigns :   AssecurtUio  est  contractus  nomi'  ^^*  »•  ^' 

natus,  quia  sud  naturd  et  propriis  qualUatibus  constat  sicut 

reliqui;  usu  et  necessitate  exigente,  nomen  invenit.^    Cor-  -st^pKti, 

vinus,*^  after  examining  the  diverse  opinions  of  different  »  De  luuftagtb, 

writers,  adds,  that  insurance  is  a  titled  contract,  distin- 

goished  from  all  others  by  a  character  peculiar  to  itself: 

Nos  dicimus  cum  Stypmanno  assecuratumem  esse  contr actum 

naannatum,  pactis  suis,  a  reliquorum  contractuum  naturd  dis- 

cretis,  constantem. 

It  is  plain,  therefore,  that  insurance,  properly  so  called, 
18  neither  a  sale,  letting  to  hire,  partnership,  nor  a  wager, 
nor  any  thing  of  what  certain  writers  have  imagined  it  to 
be.  It  is  a  contract,  such  as  it  has  arisen  from  the  neces- 
sity of  things.  It  is  truly  synallagmatic,  provided  it  has 
been  made  complete  by  the  existence  of  the  risk  contem- 
plated by  the  parties.  If  this  risk,  real  or  putative,  be 
wanting,  the  contract  disappears  for  want  of  a  subject 
Just  as  the  sale,  stipulation  or  bequest  of  a  thing  which 
does  not  exist  is  of  no  effect,  so  the  insurance  of  a  subject 
not  exposed  to  the  risks  of  the  sea  signifies  nothing :  Que- 
tnadmodum  enim  rei  non  existentis,  nee  valet  emptio ;  et 
stipulatio  non  subsistU  rerum  qua  non  existunt;.  neque 
legatum  valet,  quod  in  rerum  naturd  non  reperitur:  ita 
quoque  assecuratio,  si  in  nave  non  liabeantur  merces,  nuUius 
momenti  est.*  c.  is,  r.  ss. 

Section  III. 
IS  insurance  a  conditional  and  aleatory  contract  ? 
Insurance  is  a  conditional  contract;  all  our  authors  agree  $  1.  A  con- 

.«.         »      *   \    %      t.  •  •     .  .  ditional  con- 

as  to  this  pnnciple.'     It  is  so  m  two  respects.  tract. 

1  Santema,  parte 
of  the  Temple,  wboie  learning  lay  among  law  records,  proved  that  formerly  3  and  5 ;  Roccus, 

the  obnozioai  word  wai  used  indifferently  with  lotricBi;  but  whether  this  con-  ^^I'l^  Guidon, 

fiuioo  of  namea  aroie  from  a  like  intermingling  of  calhngs,  be  could  not  lay,  P-  348;  Kuricke, 

though  it  was  plain  the  place  was  the  Lord  Cardinal's  laundry,  and  not  that  it 

waa  taken  for. 
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Chap.  I. 
Sect.  III. 


'  Infra,  ch.  16, 
■act.  1. 


>  L.  8,  ff.  de 
obliff .  eC  act. ; 


bliff.  eC  a 
..17;  L. 


1.  The  contract  disappears  if  before  the  commencement 
of  the  risk  the  voyage  be  broken  up,  even  if  it  be  by  the 
act  of  the  assured.^  It  was  in  vain  objected  that  a  con- 
dition which  depends  on  the  mere  choice  of  one  of  the 
parties  destroys  the  obligation,  which  in  such  a  case  is  de- 
ficient for  want  of  a  binding  force :  Sub  hoc  conditioner  si 
volam  nulla  Jit  obligatio.^    But  it  is  not  entirely  within  the 


ff.deT^'ibiS*.? ''  power  of  the  assured  to  annul  the  contract  and  to  demand 
empt.  *  **  ^°*'  back  the  premium.  This  may  be  done  only  in  case  he  ab- 
stains from  carrying  on  the  projected  voyage.  The  con- 
dition depends  on  the  voyage,  rather  than  the  will  of  the 
assured:  the  contract  is  revoked  by  default  in  the  risk 
more  than  by  the  act  of  the  party. 

2.  The  insurers  are  not  bound  to  pay,  except  in  case  of 
loss  or  damage  occasioned  by  the  perils  of  the  sea.  For, 
as  Cleirac  remarks,  in  the  place  above  cited,  policies  of  in- 
surance are  uncertain  and  conditional  contracts,  having  no 
right  of  execution  {g)  until  afler  the  case  has  happened  and 
is  known.  Thus  also  Pothier,*  "  The  obligation  which  the 
insurers  contract  depends  on  this  condition ;  if  by  any  acci- 
dent of  superior  force  the  things  insured  happen  to  perish  or 
to  be  damaged.  Nevertheless,  the  contract  is  complete: 
the  obligation  is  assumed,  though  conditionally,  it  not  being 
in  the  power  of  the  insurers  to  free  themselves  from  it  and 
escape  responsibility,  should  the  accident  occur." 

It  follows,  from  this  principle,  that  insurance  belongs  to 
the  class  of  aleatory  contracts,  as  observed  by  Pothier.^ 
Htfjus  contractusy  says   Roccus,  et  commercii  lucrum  et 
•  Roccm,  not.  6.    domnum  dependet  a  merd  sorte  et  fortundfi     It  is  a  species 


*  N.  5. 


$  2.  It  is 
aleatory. 

»  N.8. 


(g)  Execution  par^e.  Id  French  law,  acts  passed  before  a  notary  are  termed 
authentic,  and  produce  these  among  other  effects.  They  carry  with  them  evi- 
dence of  their  own  truth,  so  that  witnesses  may  not  be  heard  to  contradict  them, 
and  the  only  way  to  destroy  their  efficacy  is  by  a  formal  impeachment  of  falsity 
in  an  actio  falsi.  They  import  hypothecation,  now  by  customary  consent,  but 
formerly  by  law,  upon  the  goods  movable  and  immovable  of  the  party  bound, 
and,  being  sealed  with  the  seal  of  the  jurisdiction  in  which  the  notary  acts,  may 
be  put  in  execution,  like  the  sentence  of  a  court  resulting  from  a  suit,  without 
any  order  or  permission  of  a  judge ;  provided  always  they  express  a  sum  or  duty 
certain,  without  alternative  clauses.  Hence  they  are  said  to  have  execution 
parte — already  dressed. 
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of  play  demanding  great  prudence  on  the  part  of  those  Chap.  I. 
who  meddle  with  it  Perils  must  be  analyzed  and  chances  -  ~^'-  '  - 
accurately  calculated ;  the  hidden  dangers  of  the  sea  fore- 
seen, as  well  as  those  of  bad  faith,  and  rare  and  extra- 
ordinary emergencies  taken  into  view.  All  these  must  we 
combine,  and  measure  with  the  rates  of  premium,  to  enable 
us  to  judge  of  the  final  result.  Specidations  like  these 
belong  to  the  province  of  genius.  But  if  theory,  under  the 
guide  of  experience,  is  but  too  often  at  fault,  what  must  be 
the  &te  of  merchants,  who,  enticed  by  the  allurements  of 
gain,  place  their  signatures  to  every  policy  presented  to 
them,  regardless  of  the  precipice  to  which  blind  fortune 
and  their  own  rashness  may  lead  them  ? 


Section  IV. 

INSURANCE  MAT  NOT  BECOME  A  SOURCE  OF  GAIN  TO  THE 

ASSURED. 

The  insurers  charge  themselves  with  the  issue,  in  regard 
to  the  effects  exposed  to  the  perils  of  the  sea.  They  take 
upon  themselves  the  risk:  they  promise  the  assured  in- 
demnity against  the  losses  and  injuries  which  he  shall 
suffer. 

It  is  plain,  therefore,  that  insurance  is  not  a  source  of 
gain  to  the  assured.    The  very  nature  of  the  contract  for- 
bids that  it  should  be  so.    The  Guidon  ^  asserts  it  as  a  >  cb.  2,  art.  is. 
maxim,  that  the  assured  cannot  reap  advantage  from  the 
loss  of  others.    Jean  Pierre  Ricard^  remarks,  that  insur-  >  Negoeed'Am- 

stexdam,  p.  261. 

ances  having  been  invented  and  introduced  only  for  the 

purpose  of  relieving  merchants  in  case  of  loss,  it  would  be 

acting  very  unjustly  for  them  to  desire  to  enrich  themselves 

or  to  profit  at  the  expense  of  the  insurers.     Assecitratus  non 

muait  hicrvm,  sed  agit  ne  in  damno  sit,  says  Straccha.'  *i>eM.ec.(i.2o, 

Also  Targa,  in  materia  ctassicurazume,  H  hcL  risguardo  al 

ptaro  damnoy  non  alV  utile  che  si  perde.^    So  the  Ordon-  « Targa,  c.  eo, 

nance  prohibits  the  causing  to  be  insured,  profits  expected 

upon  merchandize,  freight  and  wages  to  be  earned,  and 
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Chap.  I. 

Sect.  IV. 


»  Pothler,  h.  t. 
n.  31,  35,  ftc. 


goods  beyond  their  true  value  Qi).  In  a  word,  one  may 
have  insult  only  what  one  runs  a  risk  of  losing,  and  by 
no  means  advantages  which  one  may  fiBiil  to  realize:^  for 
insmunce  is  not  for  the  assured  a  title  to  gain.  It  may  not 
have  any  other  object  than  that  of  protecting  him  from 
loss ;  that  is  to  say,  from  real  intrinsic  loss,  flowing  directly 
•  L.  1,  c.  de  >eii-  from  the  subject  matter :  Damnum  quod  re  ver&  induatwrfi 

tent,  quae,  &c.  •'  ^  ■*        ^ 

All  contracts  varying  from  this  principle  are  void  and  to 
be  rejected.  It  is  thus  the  Declaration,  17  August,  1779, 
directs,  that  every  article,  of  which  the  price  is  borne  upon 
the  face  of  the  policy  in  foreign  money,  be  valued  at  the 
price  which  the  sum  mentioned  amounts  to  in  hvres  toumois; 
with  special  prohibitions  against  any  stipulation  to  the  con- 
trary, on  pain  of  nullity.  The  surety  cannot  legally  bind 
'  L.  8,  §  7,  ff.  de    himself  beyond  the  obli&cation  of  the  principal  debtor.^     It 

suffices  that  the  creditor  does  not  lose,  and  that  his  lawful 
daim  be  answered.  Thus  it  is  with  insurance,  which  was 
never  intended  as  a  means  of  producing  emolument  to  the 
assured. 


Section  V. 

IS  INSURANCE  A  CONTRACT  STRICTI  JURIS  OR  BONJB  FIDES  ? 

$  I.  Dintiac.  Our  authors  sometimes  aver  that  insurance  is  a  contract 

conirac^^^DB   ^<>^*^  fides^  and  at  others  that  it  is  a  contract  stricti  juris. 
6de«  and  those    Por  the  sake  of  fixing:  our  ideas  let  us  arain  recur  to  first 

itncu  jun*.  °  ° 

principles. 

{h)  Id  England  and  the  United  States  profits  and  commissions,  and  freight,  are 
constantly  and  legally  subjects  of  insurance.  The  Guidon  and  the  Ordonnance 
have  the  words/r^t  ^/atrs,  for  which  the  Code  de  Commerce,  art.  347,  substi- 
tutes yi*^t  d€$  marchandua  ituiant  abord.  Neither  of  the  three  mentions  in  this 
connection  freight  already  earned.  For  this  and  other  reasons  the  French 
tribunals  have  always  held,  that  freight  earned  is  a  lawful  subject  of  insaranoe. 
By  this,  says  Mr.  Amould,  is  probably  meant  sums  paid  in  advance  by  the 
charterer  or  his  agents  as  a  part  of  the  freight ;  or  freight  which  by  the  terms 
of  the  charter  party  is  payable  in  all  events ;  but  the  charterer,  and  not  the  ship 
owner,  can  alone  insure,  as  he  alone  runs  the  risk  of  loss.  Certainly  the  ship 
owner  runs  no  risk  of  loss,  unless  it  be  from  the  insolvency  of  his  afireigbter, 
which  is  not  a  peril  usually  covered  by  marine  insurance.  But  how  can  freight 
eo  nomne,  already  paid  or  payable  in  all  events,  be  in  any  ease  or  in  any  person 
an  mterest  insurable  against  the  perils  of  the  seaT 
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In  the  prosperous  days  of  the  republic  the   Romans       Chap.  I. 
thought  they  could  not  be  really  free,  but  in  making  them-  — ^^ — '- — 


Rotcio,  c.  8. 


selves  the  slaves  of  the  laws :  Legum  omnes  servi  sumuSj 

ut  Kberi  esse  possimus.^    Thus  they  neglected  no  means  >  cieero,  pro 

r       A.   i_i-  1  •  .1  •  /%  .      .  Cluentio,  c.  53. 

Of  estabiisnmg  among  them  a  certain  system  of  jurispru- 
dence, which  should  depend  as  little  as  possible  on  the 
caprice  of  men.'  This  was  the  origin  of  the  system  of  <  T.LiTiui,iib.2, 
farmuUe  or  rules,  by  which  the  judge  was  obliged  to  shape 
the  judgments  he  pronounced.  Suntjura^  says  Cicero,  sunt 
formuUB  de  (jmnibus  rebus  constituttB,  ne  guis  aut  in  genere 
iMJuruBj  cmt  ratiane  actionisy  errare  possit.  Express^  sunt 
emm  ex  uniuscujusque  damnoy  dolorej  incommodoy  calami' 
tate^  iiyuri&f  publicm  a  PrtBtore  formuUB  ad  quas  privata 
lis  aecommodatur?  (i)  «  cicero,  pro 

They  distinguished  two  kinds  of  action :  those  of  strict 
right,  and  those  of  good  faith.  In  the  first  the  office  of 
the  judge  was  limited  to  deciding  as  to  the  fact,  whether 
the  claim  was  or  was  not  conformable  to  ihe  formula  pre- 
scribed by  the  Preetor.  In  the  latter,  with  more  regard  to 
the  merits,  the  formula  extended  to  the  judges  a  less  limited 
authority.  But  in  both  species  of  action  it  was  the  duty 
of  the  judge  to  be  governed  by  justice  and  equity,  rather 

(t)  lo  the  early  ages  of  Rome  the  rights  of  individuals  were  prosecuted  by 
what  were  termed  the  actions  of  law,  legis  actiones.  These  are  partly  described 
in  the  firagments  of  the  XII.  Tables,  but  rendered  more  intelligible  by  the  Com- 
mentary of  Gaius,  discovered  by  Niebhur  in  1816  on  a  palimpsest  in  the  library 
of  the  chapter  at  Verona.  Their  forms  consisted  in  symbolical  acts  and  sacra- 
mental words,  not  adapted  to  a  greater  variety  of  cases  than  may  be  found  in 
tin  early  and  simpler  stages  of  society.  For  a  long  period  the  course  was  for 
the  parties  litigant  to  appear  before  the  Pnetor,  and  having  performed  the  part 
proper  to  each,  the  latter  prepared  the  affair,  laid  down  the  law,  and  then  attri- 
baled  the  cause  to  a  citixen,  selected  to  be  a  judge,  whose  duty  it  became  to 
aaeertain  the  facts,  to  apply  this  law,  and  to  deliver  the  sentence.  But  all  this 
in  the  exact  form  prescribed  for  each  case  by  the  magistrate,  whose  directions 
formed  his  special  authority,  and  were  conveyed  to  him  by  witnesses  whom  the 
paitiea  ahrayt  had  provided  for  this  purpose.  About  the  year  520  the  law 
JEtmiia  introduced  a  change.  Instead  of  longer  trusting  to  the  uncertain  words 
of  witnesses,  the  instructions  of  the  magistrate  were  committed  to  writing,  and 
this  fiDrmula  sent  to  the  judge  to  be  his  guide  in  the  hearing  and  decision  of  the 
came.  This  vras  the  origin  of  the  formuUB  which  Cicero  has  eulogized.  In 
their  old  form,  and  the  change  that  followed,  there  is  something  akin  to  the 
practice  of  oral  pleadings  in  the  English  courts,  and  the  custom  that  subse- 
quently reduced  them  to  writing. 
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Chap.  I.      than  by  the  refined  distinctions  of  tlie  law :  Placuit  in 
-"'.-1 omnibus  rebus  prtBcipuam  esse  justitus  (gquitatisque,  qtiam 


•  L.  8,  c.  de        stricti  juris  rationem^    Fraud  formed  a  peremptory  excep- 

tion against  the  plaintiff,  even  in  the  case  of  an  action  stricti 
^  L. 5, c.Dtinut.  juris:  Per  doli  exceptwnem  summaveri  petitio  debet,^ 
de  verb,  obiig'.      Cujas  secms  to  regret  that  the  forms  established  by  the  old 

Roman  law  should  have  been  abolished :  Religio  juris 
forsitan  captiosa  nimis  et  scrupuhsay  sed  meo  judicio  tole- 
rabilior  quim  actionum  confusio,  agendi  temeritas,  et  nuUus 
ordo,  omnibus  actionibus  conceptis    in  facium,  nee  con- 

•  Pant.  c.  de       soiptis  formula  legeque  certd.^     Duarenus  remarks  that 

these  forms  were  introduced  to  determine  the  law  between 
y  surietitreti     the  parties  J    As  the  Roman  laws  do  not  speak  at  all  of 

certum  petatur,  "^  .... 

p.  1190.  the  contract  of  insurance,  of  course  it  is  found  neither  in 

the  class  of  actions  bona  fides,  nor  in  those  stricti  juris.    It 

is  in  my  opinion  to  be  assigned  sometimes  to  the  one  and 

sometimes  to  the  other,  according  to  the  circumstances  of 

each  particular  case. 

In  certain  Since  the  contract  of  insurance  is  the  result  of  the  stipu- 

aoMb'a oon^'    lations  of  the  contracting  parties,  it  naturally  belongs  in 

tract  stricti        this  view  to  the  class  of  actions  stricti  juris.    All  our 

jum.  *' 

authors  agree  in  this.    The  words  of  the  policy,  say  they, 

are  to  be  weighed  with  scrupulousness :  Verba  assecurationis 

•Eoccu«dea««ec.  votissimi  vonderauda  sunt.^  They  form  the  rule  of  inter- 
not.  18;  Stypm.  .        1  .  , 

iitudJinm^*  pretation  from  which  it  is  not  permitted  to  depart,  because 
sS'teSi^ii^ 3,  ^®y  ©^velope  the  intention  of  the  parties:  In  materid 
di«c*i,  oTioT^'  assecurationis  principaliter  inhcerendum  est  verbis  apoca^ 
n.  44,'s.  45.'^'    '  assecuTationis  ;  quinimd  hac  pro  lege  habenda  sunt,  nee  ab 

•  Policy.  ^^  recedere  debemus,  quia  contrahentium  voluntas  melius 
JJCMMegta,       haberi  non  potest}^    They  are  to  be  construed  literally  and 

according  to  their  proper  meaning :  Verba  contractus  asse^ 
"  Rdtedeo«net,  cuTationis  intcUigenda  sunt  proprii,  stricti  et  ut  jacent?^ 

Q6C*   Vaw^  It*  d  y 

Roccus,  not.  61.    It  is  nevcr  allowed  to  stretch  the  contract  from  one  case  to 

another,  nor  to  make  it  embrace  an  object  really  distinct 
from  that  originally  contemplated:  Vobligo  delT  a^ssicu- 
ratore  i  stricti  juris.     Non  si  pud  estendere  da  un  corpo  alT 

»  Carlo  Targa,     altro  realmcnte  distinto.^^     Pothier^^  lays  it  down   as  a 

c.  52,  n.  8.  ^  ^  •'  ^ 

»i>eaaattr.n.68.  Certain  rulc,  that  the  insurers  are  not  held  by  the  risks,  when 
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there  has  been  a  variance  from  the  contents  of  the  policy,       Chap.  i. 
unless  it  has  been  by  their  own  consent  or  the  result  of  ne-  ^'"''  ^' 


Cessity.'*  **  VWe  Inft*. 

^         ^  c.  13,  sect.  16. 

According  to  the  same  authors,  good  faith  is  to  govern  in  other  respecia 
in  the  contract  of  insurance.    The  subtleties  of  law  are  to  j^n^tracrb^ni 
be  made  to  yield  to  that  equity,  which  is  the  soul  of  com-  ^^^ 
merce :    I$te  contractus  assecurationis  est  bonce  fidei ;  et 
idea  requiritur  in  illo  bona  fides^  nan  doluSf  non  frausy  sed 
sobtm  tBquitas,  qua  est  anima  commercii;   et  praticandus 
nan  est  cum  juris  apicibus  et  Hgoribus.^^    The  clauses  of  **  csiaregi*. 
the  contract  are  to  be  interpreted  according  to  the  style, 
the  customs  and  usage  of  the  place  where  the  insurance 
has  been  made,  though  the  inclination  of  the  common  law 
might  appear  different:  Ex  stylo  vel  consuetudine  et  praxi, 
iste  contractus  debet  ezplicari,   licit  contrarium  de  jure 
dicendum  esset.^^    In  determining:  the  extent  of  the  reci-  ^  caesaregis, 

.  dUc.l.n.  7; 

procal  obligations  between  the  insurers  and  the  assured,  £2JSJ1' "***/*' 
the  words  of  the  contract  are  to  be  taken  together  with  the  "•  *  *"**  **• 
intention  of  the  parties :  Verba  contractus  assecurationis  et 
mentem  contraAentium  esse  attendenda.  That  in  this  con- 
tract as  in  others,  the  instrument  avails  nothing  beyond  the 
intention  of  the  parties :  Actus  nunquam  operantur  ultroL 
intentionem  agentium^'^  "  oibauinu*.  lib. 

•^  4,  c.  11,  art.  2, 

It  foUows  from  these  doctrines : — 1.  That  insurance  is  a  °-  *• 
contract  siricti  juris.  If  the  covenants  are  clear  in  them- 
selves, and  contain  nothing  prohibited  by  law,  the  judge  is 
not  allowed  to  stray  out  of  them.  2.  That  it  is  only  where 
the  agreements  of  the  parties  have  been  drawn  up  in  an 
obscure  and  ambiguous  manner,  that  the  magistrate  is 
authorized  to  form  his  decision  by  the  light  which  legal 
equity,  the  common  law,  the  nature  of  the  contract,  and 
the  circumstances  of  the  case,  may  afford  him.*^  "i"?*;*;*  *',.  ^ 

'  J  sect.  7,  §  3  and  4. 

If  one  of  the  parties  has  been  guilty  of  fraud  and  arti-  $  2.  All  fiaud 
fice,  the  least  penalty  he  should  incur  is  that  the  insurance  H^^^      ^  *^°' 
with  respect  to  him  be  declared  void.^9     One  is  guilty  of  "  Guidon  deia 
fraud,  not  only  when  to  procure  himself  insurers,  or  to  JJ^fj^S^art  sr" 
induce  them  to  rest  content  with  a  less  premium,  he  avers  STKuriciefdi 
or  insinuates  facts  contrary  to  the  truth,  but  also  when  he  Biuiistone* 

ch.  30. 
C 
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Chap.  I. 
Sect.  V. 

>*  Pothier,  aMur. 
no.  194. 

"  L.  43,  f  2,  ff. 
de  contrah. 
empt. ;  L.  7,  f  9, 
ff.  de  pactia ; 
L.  1,  f  2,  ff.  de 
dolo  malo. 

Insurers  are 
often  the  victims 
of  their  own 
good  faith. 

M  Ch.  2,  art.  16. 

»  Guidon,  ch.  2, 
art.  15;  Ordon. 
aHur.  art.  61. 

$  3.  Equality 
must  reign  in 
this  contract. 


^  Valin,  aasur. 
art.  3. 


^  De  Offlciia, 
lib.  3,  c.  12. 


"  Pothier,  aHur. 
194  and  198. 

May  the  con- 
tract be  an- 
nulled for  cause 
of  lesion  1 

^  Ccsaregia, 
disc.  1,  no.  6 ; 
Santerna,  part  5, 
n.  6 ;  Rocctii, 
not.  8. 

»  Part  4,  c.  7, 
n.  717. 

s*  Des  auur. 
art.  8. 

*»  N.  82. 


*>  Scaccia,  de 
cambiis,  f  I, 
quest.  I,  n.  132. 


conceals  important  circumstances  which  it  concerns  them 
to  know  before  underwriting  the  policy  :^  Dolus  mains  non 
tantitm  in  eo  est,  qui  fallendi  causa  obscuri  loquitur^  sed 
etiam  qui  insidiosi  obscuri  dissimulatJ^^ 

It  is  rarely  that  fraud  is  found  on  the  part  of  the  in- 
surers. They  are  obliged  to  be  governed  by  the  assertions 
made  and  the  documents  exhibited  to  them^  and  too  often 
fall  victims  to  their  own  honesty.  The  Guidon^  finds  a 
resemblance  between  their  condition  and  that  of  wards.  It 
is  incumbent  on  them^  however,  to  prove  conclusively  the 
fraud  of  which  they  complain.^ 

So  far  as  the  nature  of  the  contract  will  allow,  the 
chance  of  the  insurers  and  of  the  assured  must  be  the  same, 
whether  the  one  shall  be  entitled  to  claim  and  the  other 
bound  to  pay.^  A  person  about  to  effect  insurance  must 
reveal  all  the  facts  which  it  imports  the  insurers  to  know. 
The  rules  so  admirably  laid  down  by  Cicero,^  as  to  the 
vessel  which,  followed  by  others,  arrives  first  with  a  cargo 
of  com  at  the  port  of  a  famished  town,  are  applicable  to 
the  contract  of  insurance.*^ 

Several  authors  assert  that  the  contract  of  insurance 
may  be  rescinded  because  of  lesion  (k);^  but  the  contrary 
is  maintained  by  Stypmannus,^  Valin^  and  Pothier.**  I 
adopt  the  opinion  of  the  latter,  considering  the  uncertainty 
of  the  events  and  the  variety  of  circumstances  in  which  the 
parties  may  have  found  themselves  placed.  But  if  the 
lesion  were  founded  in  deceit  and  fraud,  then  the  contract 
would  be  liable  to  be  set  aside :  Si  kesio  sit  dolo,  vel  per 
fraudem  commissa,  hi  contractus,  sicut  alii,  sunt  ipso  jure 
nuUi^^  Such  also  is  the  case,  if  the  assured  has  omitted^ 
even  though  it  be  through  inadvertence,  to  declare  any 

{k)  Ltsion  is  a  term  derived  from  the  Roman,  and  that  bears  an  equally 
principal  part  in  French  law.  It  signifies,  according  to  Ferriere,  the  prejodioe 
or  loss  caused  us  by  the  act  of  another,  or  by  our  own  inconsiderate  and 
thoughtless  act.  A  minor  for  cause  of  lesion  may  annul  his  acts  by  aid  of  the 
law.  But  with  regard  to  those  not  minors,  lesion  is  followed  by  this  conse- 
quence only  in  certain  specified  cases,  such  as  fraud  in  the  opposite  party, 
where  in  a  matter  of  sale  the  damage  exceeds  one-half  the  just  price,  or  a  third 
or  a  quarter  in  a  partition,  &c.  It  seems  to  include,  in  a  word,  much  of  the 
remedial  and  benevolent  power  of  a  Court  of  Chancery. 
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eflsential  circumstance  which  it  imported  the  insurers  to       Chap.  I. 

know  before  signing  the  policy.     In  all  these  cases  the  ^^^'    ' 

insurance  is  yoid,  without  any  power  in  the  assured  to 
require  a  confirmation  of  the  contract,  by  offering  an  in- 
crease of  premium. 

In  the  case  of  the  buyer  against  whom  the  seller  de- 
mands a  resdssion  of  the  sale,  because  of  lesion  bet/and  one- 
half  of  the  just  pricey  the  former  may  hold  to  the  vantage 
ground  he  has  acquired,  by  offering  to  supply  what  is 
wanted  to  make  up  the  just  price:  Si  emptor  elegerit,  quod 
deest  justo  pretio,  recipias.^^  But,  as  observed  by  Du-  »  l.  2,  c.  de 
moulin,^  this  principle  is  peculiar  to  the  contract  of  sale ;  »  coutume  de 
the  intention  of  the  parties  was  to  sell  and  to  buy :  whence  no.  4!. 
it  foUows  that  the  supplying  of  the  just  price  is  agreeable 
both  to  the  intention  of  the  contracting  parties  and  to  the 
nature  of  the  act :  Quia  in  venditione  contrahentes  habue- 
ruMt  inientionem  emendi  et  vendendi;  et  sic  suppkmentum 
defectivij  vel  restitutio  excessivi  pretii  confomatur  et  con-- 
gruit  et  inteniioni  partium  et  naturcB  actHis.  This  reasoning, 
however,  cannot  be  applied  to  the  case  of  an  insurer.  He 
rests  upon  the  assertion  that  he  would  not  have  signed  the 
policy,  if  he  had  been  acquainted  with  the  essential  cir- 
cumstances which  have  been  misrepresented  to  him.  His 
mtention  was  to  subject  himself  to  those  risks  only  for 
which  he  rendered  himself  responsible.  He  has  been  de- 
ceived ;  that  suffices  to  render  the  contract  void.  It  would 
be  in  vain  to  consent  that  he  should  not  be  held  to  the 
risks,  except  relatively  to  the  poUcy  he  has  subscribed. 
Not  the  least  reason  for  declaring  the  insurance  void  is, 
that  at  sea  a  danger  that  one  seeks  to  shun  often  leads  to 
a  thousand  others.^  ■•  infr*.  cJ».  s, 

•ect  5. 


Section  VI. 

INSURANCE  belongs  TO  THE  LAW  OF  NATIONS. 

The  Emperor  Antonine,  being  referred  to  in  a  case  which 
concerned  navigation,  replied, — I  am  master  of  the  world ; 

c2 
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Chap.  I.       but  the  Rhodian  law,  which  holds  the  place  of  a  law  of 
— -—'-  -'—  nations,  is  mistress  of  the  sea.    The  commands  of  this 
law  therefore  shall  be  obeyed  in  all  points  where  the  laws 
of  Rome  do  not  oppose  it,  for  so  it  was  decreed  by  Au- 
gustus before  us :  £!go  quidem  terrce  dominus ;  lex  autem 
maris.     Lege  Rhodia^  qua  de  rebus  nauticis  prcescripta  esty 
judicetur;  quatenus  nulld  nostrarum  legum  adversatur:  Hoc 
1^-9, ff. de L.     idem  divus  quoque  Augustus judicavit^ 

Navigation  in  effect  has  always  been  ruled  by  the  law  of 
nations.  It  is  the  bond  of  the  society  of  nations,  and  diffuses 
everywhere  conveniences  and  abundance;  it  is  subjected 
to  those  common  rules  which  mutual  wants  have  caused  to 
be  respected,  and  which  natural  justice  had  already  engraven 
on  the  heart  of  man.  The  maritime  laws  of  commercial 
nations  are  nearly  the  same(Z),  allowance  being  made  for 
different  circumstances.  We  must  have  recourse  then  to  the 
laws  of  other  nations,  as  well  for  the  better  apprehending  the 
spirit  of  the  Ordonnances  of  the  kingdom,  as  for  determin- 
ing cases  not  foreseen  by  them :  Nee  negligenda  aliarum 
maritimarum  provinciarum  abservantiay  si  ubique  par  et 
«  stypm.  p.  4,      uniformis  esL  nee  speciali  ratione  nititur.^  Thus  it  is  easy  to 

c.  7,n.  736;Loc.  *;  ,^     ,.     ,  .  . 

lib.  2,  c.  5,  n.  2.    understand  Pothier  s  remark,  that  *^  insurance  is  a  contract 

(/)  Our  author*s  remark,  that  the  maritime  laws  of  commercial  nations  are 
nearly  the  same,  is  singularly  true ;  it  might  be  extended  to  all  commercial  law 
with  nearly  equal  truth,  but  it  is  especially  applicable  to  the  subject  of  insur- 
ance. The  universality  of  the  law  of  insurance  is  but  another  name  for  its 
stability,  and  upon  this  point  there  are  some  indicatioos  which  it  may  be  well  to 
note.  In  England  the  statutes  connected  with  marine, insurance  are  stated  to 
be  the  43  Eliz.  c.  12,  which  established  a  commission  for  the  trial  of  questions 
that  had  formerly  been  decided  by  merchants  nominated  by  the  lord  mayor  of 
London,  but  does  not  contain  any  doctrine;  the  17  Car.  2,  c.  6,  which  also 
contains  no  rules  as  to  the  fonn  or  effects  of  the  contract ;  and  a  few  statutes 
passed  in  the  reigns  of  George  the  Second  and  George  the  Third,  to  restrain  the 
abuses  of  insurance,  particularly  those  known  by  the  name  of  wagers.  The 
result  is,  that  no  one  statute  has  yet  been  made  either  to  ascertain  an  old  principle 
or  to  sanction  a  new  one.  In  France,  Valin  informs  us  that  all  the  changes 
made  in  the  Ordon nance  de  la  Marine,  during  more  than  eighty  years  subse- 
quent to  its  enactment,  belonged  to  the  department  of  poliett  and  not  one  to 
jurisprudence.  In  later  days  the  Code  de  Commerce  needed  not  the  avowal 
of  its  framers,  that  it  is  a  substantial  copy  of  the  Ordonnance  de  la  Marine. 
And  further,  Veyrieres  asserts  that  the  Ordonnance  had  required  in  its  juris- 
prudence no  material  change  down  to  1838. —  Revue  de  Legislation,  VIII. 
p.  130. 


INSURANCE  BELONGS  TO  THE  LAW  OF  NATIONS.  21 

beloDging  in  its  origin  to  the  law  of  nations.     The  Ordon-       Cbap.  I. 
nance  de  la  Marine,  in  specially  authorizing  it,  has  exhibited        ^^'     ' 
the  rules  by  which  it  is  governed;  but  these  are  drawn 
from  the  natural  law."  *    Blackstone*  explains  himself  thus :  "  Pothier,  n.  9. 
"In  all  marine  causes  relating  to  freight,  average,  demur-  ****** 

rage,  insurances,  bottomry,  and  others  of  a  similar  nature, 
the  law  merchant,  which  is  a  branch  of  the  law  of  nations, 
is  regularly  and  constantly  adhered  to.  So  too  in  all  dis- 
putes relating  to  prizes,  to  shipwrecks,  to  hostages  and 
ransom  bills,  there  is  no  other  rule  of  decision  but  this  great 
universal  law,  collected  from  history  and  usage,  and  such 
writers  of  all  nations  and  languages  as  are  generally  ap- 
proved and  allowed  of"  (m). 

(»)  Ulpian,  following  the  stoics,  defines  the  law  of  nature  to  be  what  nature 
bas  taught  all  animals.  The  stoics  said,  that  to  live  according  to  justice  was  to 
lite  according  to  nature ;  that  nature  was  common  to  men  with  animals,  or  ii 
was  peculiar  to  men  ;  from  the  last  they  derived  the  law  of  nations.  This  was 
divided  into  primarj  and  secondary ;  the  first  being  what  man's  natural  reason 
establishes  among  men,  and  which  is  uniformly  observed  by  them  :  the  second, 
what  has  been  introduced  by  wants  and  custom,  and  b  therefore  coextensive 
only  with  these  wants  and  custom.  Thus  they  maintained  the  law  of  nations 
to  be  a  natural  law,  discovered  by  reason  and  applied  to  the  occasions  of  men. 
This  doctrine  was  found  in  the  laws  of  the  XII.  Tables,  as  appears  from  Gaius. 
It  is  inserted  in  the  Institutes  in  the  words  of  Ulpian.  The  moderns  have  not 
rejected  it  Groiius  approves  it,  Puffendorf  accepts  it,  and  so  with  Seldeo.  Bur- 
lamaqni.  Wolf,  Vattel,  Martens  and  others.  We  see  in  it  the  reason  why  the 
law  of  insurance  is  termed  part  of  the  law  of  nations  by  Molloy,  Blackstone 
and  Lord  Mansfield,  and  by  continental  writers  on  the  subject,  perhaps  without 
exception.  This  is  a  law  not  peculiar  to  one  but  common  to  all  commercial 
nadons.  Whence  is  it  derived  but  from  natural  reason,  existing  in  all  men  and 
reaching  the  same  results  in  all  countries  alike?  What  sanction  bas  it  but  in 
that  sense  of  natural  justice  which  is  more  common  than  the  love  of  gain,  and 
more  universally  possessed  than  ships  and  commerce  ?  Hence  a  law  that  is  uni- 
venal  necessarily  forms  part  of  the  law  of  nations ;  for  if  not  received  here,  under 
what  other  denomination  can  it  come  ?  International  rights  are  not  to  be  sepa- 
rated very  readily  from  the  law  merchant,  the  law  of  insurance,  the  law  of  con- 
tracts. In  many  instances  these  attach  to  communities  in  their  corporate 
capacity.  They  are  invaded  by  national  acts,  defended  by  the  public  power, 
and  concern  only  the  common  interest.  But  some  portion  of  the  rights,  which 
the  public  power  is  called  on  to  enforce  or  defend,  are  connected  with  the 
mterests  of  individuals,  for  the  most  part  in  the  character  of  merchants  or  the 
coQoems  of  property.  Mr.  Keddie,  in  his  useful  Sketch  of  Maritime  Com- 
merce, states  his  opinion  that  the  law  merchant  is  an  internal  law.  If  it  were 
peculiar  to  one  nation,  or  less  than  universal,  it  might  be  so  termed,  though  it 
is  hard  to  conceive  how  the  laws  of  commerce  can  be  less  cosmopolitan  than 
the  bofiness.or  persons  they  regulate.    Hence  he  argues  it  cannot  be  comprised 
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Chai*.  I.  Though  insurance  is  a  contract  of  the  law  of  nations,  it 

— ?f!J — '. —  holds  with  us  something  from  the  civil  law,  as  Pothier 
iMurmnce  holds  remarks,  in  the  words  of  the  rescript  of  the  Emperor  Anto- 
thiogfrom  the    nine:  Quatenus  nulla  nostrarum  legum  adversatur.    Indeed 

the  Ordonnances  of  the  kingdom  contain  some  arbitrary 
dispositions  in  the  matter,  such  as  those  on  the  subject  of 
abandonment,  prescriptions,  in  respect  to  freight,  &c.  But 
these  are  either  exceptions  suggested  by  present  manners, 
or  points  of  police  established  to  repress  or  prevent  par- 
ticular abuses ;  for  the  king  is  the  protector  of  commerce, 
and  though  he  makes  laws  at  times  which  appear  to  vex 
the  merchant,  these  have  for  their  object  good  order  and 
the  welfare  of  commerce  (n). 

in  the  term  international  law,  and  therefore  forms  no  part  of  the  law  of  nations. 
If  this  is  so,  it  leaves  a  void  in  the  system,  by  which  the  rights  of  nations  and 
individuals  belongmg  to  them  are  protected  and  redressed  as  against  others,  it 
would  be  difficalt  to  supply  from  any  other  source.  This  author  leans  on  the 
authority  of  Mr.  Bentham,  who  some  years  ago,  in  his  Principles  of  Morals 
and  Legislation,  devised  the  term  international  law  as  a  substitute  for  law  of 
nations,  probably  without  adverting  to  the  law  merchant  or  considering  that  this 
would  have  to  be  embraced  by  the  new  name  as  it  was  by  the  old.  Public 
law  would  better  describe  one  class  of  cases  or  rights,  but  the  one  and  the  other 
must  often  become  so  interlaced  with  commercial  law  as  to  remind  us  of  the 
convenience  and  necessity  of  the  old  phrase,  that  alone  embraces  all  the  rules 
that  can  be  applied  to  the  settlement  of  individual  or  common  rights  in  faro 
gentium,  Mr.  Bentham *s  authority  is  not  sufficient  to  disenfranchise  a  name  so 
ancient  and  venerable,  and  that  so  perfectly  well  defines  its  subjects.  A  writer 
is  not  entitled,  in  devoting  himself  to  any  human  science,  to  commenoe  his 
labours  by  rechristening  the  field  on  which  he  enters,  or  the  surrounding  objects 
he  now  perhaps  first  surveys.  Names  are  important,  hardly  less  so  than  thbgs ; 
they  are  the  boundaries  that  divide  order  and  clearness  from  wrong  and  con- 
fusion, the  titles  of  possession  and  the  muniments  of  right.  It  is  the  universality 
of  a  law,  and  not  its  connection  with  international  rights  so  called,  that  has 
hitherto  given  reason  to  comprehend  it  in  the  law  of  nations. 

(n)  The  Code  de  Commerce,  art  332  and  others,  provides  that  the  contract 
of  insurance  shall  be  reduced  to  writing.  It  is  to  be  dated  the  day  it  is  sub- 
scribed: to  express  whether  before  or  after  meridian.  It  may  be  executed 
under  private  signature :  sc  not  before  a  broker  or  notary.  It  may  not  contain 
any  blank. 
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CUAI'.  I. 

Section  VII.  Sect.  vii. 

18   IT   PERMITTED  TO  EFFECT   INSURANCE   TWICE  ON   THE 

SAME  THING? 

One  may  not  effect  insurance  twice  on  the  same  thing 
for  the  same  risk :  Plures  assecuratUmes  fieri  rum  possunt 
Siq>er  eodem  risico,  et  tali  casu  seamdi  assecuratores  non 
tenentur,^     Since  it  is  allowed  to  have  insurance  only  upon  >  ccsaregia,  dUe. 

I  n.  89  * 

what  is  put  at  risk,  it  foUows  that  it  is  prohibited  to  cause  s'traccha,  gi.  s, 

n.  3;  Stypm.  p.  4, 

to  be  insured  by  a  second  insurer  what  has  already  been  ?•  !•  "•  f'*!* 

^  '^  Infra,  ch.  9,  »ect. 

insured  by  the  first  (o).*    It  is  plain,  however,  that  this  pro-  ''  ^^'  *^'  *^'  *• 
hibition  does  not  extend  to  a  plurahty  of  policies,  when  ^^^  ^^• 
their  total  amount  does  not  exceed  the  value  of  the  subject 
insured.     An  insurance  is  not  the  less  one  for  being  con- 
tained in  different  writings.'  '  DeLuca,  disc. 

^^^  106,  n.  118;  and 

Thus,  1,  it  is  not  multiplying  insurance,  to  repeat  it  for  jni?;)^'. j/nd 
a  new  voyage,  or  each  part  of  a  voyage,  or  with  provision  ^^' 
I  that  it  shall  not  take  effect  until  after  the  period  limited  in 
former  policies.    Also,  there  is  nothing  to  prevent  the  having 
insured  certain  marine  risks  in  que  policy,  and  other  risks 
in  a  second  policy,  at  one  and  the  same  time :  Prohibitum 

(0)  Blackfttone  hai  inadvertently  confounded  re-asBurance  with  double  assur- 
ance. They  both  have  relation  to  the  perils  embraced  by  a  subsisting  contract, 
bat  the  first  is  a  contract  made  by  the  insurer  to  cover  his  liability,  the  second 
a  contract  made  by  the  assured  to  increase  his  security.  Double  insurance  is 
illegal  in  France ;  but  the  Code  de  Commerce,  art.  342,  allows  the  assured  to 
eaose  to  be  insured  the  cost  of  his  insuAinoe,  and  the  Ordonnance,  art.  20,  thus 
designates  the  premium.  The  Code  also,  in  art.  346,  provides,  that  in  case  the 
insurers  or  assured  become  bankrupt,  it  may  be  demanded  that  the  contract 
shall  be  rescinded,  or  security  given,  where  the  risk  is  not  yet  determined.  But 
die  termination  of  the  risk  is  not  to  be  understood  of  the  event  itself,  but  rather 
of  knowledge  of  the  loss.  By  ArHit,  28  June,  1813,  Cour  Royale  of  Aix,  the 
iosurer  who  ha*  received  news  of  loss  Is  not  admitted  to  demand  against  the 
assured  caution  for  annulling  the  contract.  Double  insurance,  thus  prohibited 
in  France,  is  left  free  and  unrestrained  in  England  and  the  United  States,  with 
this  condition  only,  that  the  assured  shall  have  but  one  satisfaction.  On  the 
other  band,  re-asaurance,  permitted  and  generally  used  in  France,  having  in 
England,  about  the  middle  of  the  last  century,  come  to  be  employed  as  a  mode 
of  speculating  in  the  rise  and  fall  of  premiums,  the  legislature  interposed,  and 
by  act  of  19  Geo.  2.  c.  37.  restricted  its  use  to  cases  where  the  insurer  shall  be 
insolvent,  become  bankrupt,  or  die,  in  which  events  the  insurer,  his  personal 
representatives  or  assigns  respectively,  may  reinsure  to  the  amount  of  the  sum 
before  insured,  provided  it  be  expressed  in  the  policy  to  be  a  reassurance.  In 
the  Ignited  §tates  the  right  to  reassure  is  understood  to  be  unrestricted. 
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Chap.  I.  non  est,  etiam  pro  eisdem  mercibus  eodemque  valore,  veri 

Sect.  VII 

'—  dupUcatam  assecurationem  recipere,  quoties  accedat  diver- 


sitas  itineris  vel  diversitas  periculi:   quoniam  sufficit  nan 

*  De  Luca,  diac.    adcsse  dupUcitatem  in  eodem  valore  eodemque  periculo.*'  * 
diM.  1,  n.'92.     '2.  It  is  not  multiplying  insurance  to  have  the  risk  which 

one  has  taken  re-assured,  or  to  have  insured  the  solvency 

•  caeur.  disc.  1,    of  oiic's  own  insurers.^    3.  In  countries  where  wager  m- 
ch.  8,' sect.  14  and  surauces  are  lawful,  one  may  have  the  same  subject  insured 

twice  and  for  the  same  risk,  provided  the  second  insurers 
know  they  are  dealing  with  a  wager :  iVbn  est  prohibita 
duplicatio  assecurationis,  quando  secundi  assecuratores  sci- 
rent  aliam  fuisse  factam  assecurationem  super  eodem  valore, 
vel  eisdem  mercibus.  Ratio  est  quia  secunda  assecurtUio 
valerety  non  uti  assecuratio,  sed  uti  vadimonium,  seu  scomr 

•  Cesar,  disc.  I,      mCSSafi 
V.9X 


<  23  ) 


CHAPTER  11. 


OF  THE  FORM  OF  THE  CONTRACT  OF  INSURANCE. 


According  to  Stypmannus.^  the  form  of  the  insurance  is  >  p.  4,  e.  7,  n.  sos 

.  .     .  .         andSM. 

either  essential  or  accidental ;  the  submission  to  the  marine 

risksy  and  the  stipulation  of  the  premium,  constitute  its 

essential  form;    and  the  form  accidental  consists  in  the 

policy  wherein  these  are  contained.    Kuricke^  distinmiishes  >  niat.  deasMc. 

the  form  of  insurance  by  external  and  internal ;  the  first 

evidences  the  existence  of  the  contract,  and  the  other  gives 

to  it  its  essence  and  legality :  ilia  ad  existentianif  Jubc  ad 

mentiam  pertinet ;  the  policy  is  the  external  form  of  the 

contract,  and  the  internal  rests  in  the  respective  obligations 

of  the  parties. 

To  give  validity  to  insurance,  it  must  be  contained  in  a 
policy,  and  this  policy  must  contain  no  agreement  repug- 
nant to  the  nature  of  the  contract.  For  the  rest,  the 
insurance  is  always  presumed  to  have  been  made  in  the 
maimer  in  which  it  ought  to  have  been  made :  PnBsumen- 
dum  est  quod  assecuratio  facta  fuerit  eo  modo  quo  fieri 
dehdt;^  since  the  instrument  is  to  be  understood  and  *  cabmut.  diM.  r, 
explained  in  a  sense  to  render  it  availing,  rather  than  a 
contrary  one :  Ut  potius  valeaty  quam  pereat.*  *  J-  "'JJjjJ* 

Supra,  ch.  1,  I.  5. 


Section  I. 

MUST  THE  CONTRACT  OF  INSURANCE  BE  REDUCED  TO 

WRITING  ? 

Valin'  and  Pothier*  agree  in  saying,  that  in  insurance  >  Art.  2,  h.t. 
the  writing  is  only  required  for  proof  of  the  contract ;  >  n.  99. 
whence  they  conclude  that,  in  case  of  denial  of  the  con- 
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Chap.  II.      tract,   recourse  may  be  had  to  the  serment  decisoire  (a). 
— The  first  goes  farther;   there  is  no  doubt,  says  he,  that 


oral  proof  of  a  contract  of  insurance  is  admissible,  if  it  be 
for  a  sum  of  100  livres  and  under.  But  this  author  has 
not  remarked,  that  if  oral  proof  is  admissible  in  a  case 
where  the  amount  in  controversy  is  under  that  sum,  it 
■  o^Jon- 1««7.      should  be  so  in  all,  because  article  64  of  the  Ordonnance' 

tit.  SO,  art.  2.  ' 

of  Moulins  has  no  reference  to  mercantile  affairs. 

The  question  deserves  consideration.  1.  I  agree  to  the 
general  rule  that  the  writing  is  extrinsic  to  the  substance  of 
agreements.  They  are  reduced  to  writing  for  the  purpose 
of  more  easily  preserving  their  proof:  Fiunt  scripturtt  ut 

*  L.  4,  ff.  de  fide    quod  octum  cst,  per  eas  faciliits  probari  possiL*     But  this 

common  law  rule  ceases  its  operation  in  all  cases,  where 

writing  is  expressly  required  by  law  :  Scriptura  necessaria 

» conrinui,  G.  de  noH  €sL  Tiisi  Icx  eaiu  cxwressi  reauirat.^    2.  The  Guidon^ 

fide  taut.  193;  ,  '  r  ^^ 

*  ch.  I,  art.  2,  p.   iuforms  us,  that  formerly  insurances  were  made  without 

writing ;  they  were  termed  in  confidence,  because  the  per- 
son stipulating  for  insurance  did  not  make  his  bargain  in 
writing,  but  trusted  to  the  good  faith  and  honesty  of  his 
insurer.  But  this  practice,  because  of  the  abuses  and 
disputes  it  engendered,  was  subsequently  prohibited  in  all 
commercial  places.  They  went  so  far  even  as  to  exclude 
private  writing.  Registries  of  insurance  were  established, 
and  it  was  required,  on  pain  of  nullity,  that  policies  should  be 
»  Guidon, d. loco;  prepared  either  by  the  Register  (GreflSer)  or  by  a  notary.^ 

Reff.  de  Bare.         

c.  349.  The  R^glement  of  Amsterdam^  afterwards  allowed  the  em- 

ployment of  private  writing.     3.  The  Ordonnance  de  la 

*  Art.  2,  h.  t.       Marine^  contains  two  regulations  on  this  subject     The 

contract  termed  a  policy  of  insurance  shall  be  reduced  to 

(a)  Serment  d6eitoire  b  an  oatli  which  is  deferred  by  one  to  an  advene  party 
in  a  suit,  with  the  legal  efiect,  that  the  person  thus  made  the  judge  in  his  own 
cause  decides  it  by  what  he  shall  say.  It  is  of  so  much  force,  that  when  it 
avers  a  transaction  or  payroeDt»  a  judgment  rendered  in  consequence  cannot  be 
reversed  even  on  allegation  of  perjury.  But  he  wlio  takes  the  oath  cannot  be 
interrogated  as  to  a  matter  of  charge  in  an  account,  without  being  permitted  at 
the  same  time  to  state  matters  of  dischai^.  The  party  thus  offering  the  oath, 
says  Ferridre,  throws  himself  on  the  conscience  of  his  adversary,  and  must  abide 
the  tesult.  It  is  a  custom  transplanted  from  the  Roman  to  the  French  law  ^ 
and  in  the  former  there  are  numerous  texts  that  define,  control,  and  regulate 
its  use. 
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writing,  and  nuxy  be  executed  under  private  signature  (b).      Chap.  ii. 

Thus  the  parties  have  their  choice,  either  to  write  out  their ^^^'  ^' 

bargain  themselves,  or  to  employ  the  services  of  a  broker 
or  a  notary.  But  the  contract  must  be  reduced  to  writing, 
for  such  is  the  command  of  the  Ordonnance.  This  latter 
mjunction  is  express :  it  establishes  a  rigorous  rule  of  form. 
Until  the  policy  be  signed  (c)  (by  the  insurer)  the  contract 
is  not  perfect ;  the  parties  may  retrace  their  steps ;  it  is  the 
writing  alone  that  fixes  and  evidences  their  will :  Requiritur 
ttd  exisUntiam  instrwnenttan  assecurcttumis.^^  ■*  Kurkke,  lo.  cit. 

I  believe  then,  under  the  provisions  of  the  Ordonnance, 
that  the  party  denying  a  verbal  insurance  cannot  be  sub- 
jected to  the  sermeiU  decisaire,  nor  be  held  to  answer  inter- 
rogatories ;  still  less  to  admit  oral  testimony  under  excuse 
eithor  of  the  smallness  of  the  sum  involved,  or  of  incomplete 
writiiigs. 


Section  II. 

OF  THB  register  OF  INSURANCES  AND  HIS  FUNCTIONS. 

Formerly,  says  the  Guidon,  the  Communaut6  des  Mar-  §  i.  Of  the  Re< 
chands,  under  the  good  pleasure  of  the  King,  named  a  ^ces?    °^' 
Roister  (Greffier),  to  receive  policies  of  insurance.^    Valin  i  Guidon,  ch.  i, 
mentions  an  edict,  December,   1657,  creating  of&ces  of 
notaiy-r^ister  of  insurances  at  each  of  the  seats  of  Admi- 
ralty in  the  kingdom,  with  exclusive  privilege  of  receiving 
and  passing  all  maritime  instruments,  policies  of  insurance, 
biUs  of  lading,  charter  parties,  contracts  of  affreightment  and 
maritime  loan,  and  of  registering  bills  of  lading  under  private 
signature.'    The  notaries  and  brokers  of  Marseilles  pur-  )Art.3,dw 

aMur. 
(i)  The  Code  de  Commerce,  art.  332,  conUios  a  like  provisioo.    There  stiU 

cart  ia  France,  says  Boulay  Paty,  insoranoes  impudently  styled  on  lumour  for 
iha  ilaTt  tnde.  He  apeeka  it  lo  the  ahame  of  certain  maritime  places,  and  of 
ovlan  gofennent  agenta,  that  there  are  aome  who  shut  their  eyes  to  the  fitting 
oat  of  eipeditiona  for  thb  purpose.  Happily,  says  he,  no  honourable  commer- 
cial bonae,  but  only  greedy  tpeculatora  and  shamelesa  traders,  give  themselves 
19  to  Ifaia  infamooa  traflic.  These  ioauranoes,  however,  are  prohibited  by  the 
hwg,  and  Ibe  tribonals  will  not  listen  to  proofii  of  their  existence. 

(e)  TVe  Code  de  Commeroe  directs  that  the  contract  of  insurance  shall  be 
agned  by  both  the  aasurad  and  the  insurer. 
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Cbap.  II.  chased  one  of  these  offices  in  common  in  the  name  of  one 

Smt^    II 

'- — '—  of  their  colleagues,  whose  agents  they  styled  themselves. 


Arr6t  of  the  council,  4th  August,  1759,  in  letters-patent, 
decrees  that  the  office  of  Greffier  des  Assurances,  of  the 
town  of  Marseilles  and  Cotes  de  Provence,  the  incumbent 
whereof,  Joseph  Villet,  is  deceased,  and  of  which  the 
brokers  royal  of  exchange,  bank  and  commerce,  aiid  the 
notaries  of  the  said  town,  are  proprietors,  shall  be,  and  re- 
main, joined  and  incorporate  for  ever  in  the  said  two  bodies 
and  communities,  to  be  by  them  enjoyed,  and  the  functions 
thereof  to  be  exercised,  concurrently  by  each  and  every 
member  of  them.  Edict,  January,  1777,  suppresses  the 
offices  of  brokers  at  Marseilles,  and  confides  to  the  Cham- 
ber of  Commerce  the  election  of  sixty-one  new  brokers, 

*  Art.  9.  prohibiting^  all  persons,  other  than  those  commissioned^ 

from  using,  directly  or  indirectly,  the  functions  of  a  broker 
in  the'matter  of  insurance.  The  parliament  of  Aix,  in  rois- 
tering this  edict,  declared  that  nothing  shall  be  inferred 
from  said  act  of  registering  against  the  right  and  usage  of 
the  notaries  of  Marseilles,  to  receive  policies  of  insurances 
in  common  with  the  brokers,  provided  always  conformity  to 
the  Ordonnances.  This  reservation  was  approved  by  the 
R^glement  in  letters-patent,  26th  May,  1778. 

§  2.  Rcgirtry  of      The  Ordonnance*  enjoins  on  notaries  and  brokers  to  have 

policies. 

«  Art.  69.  &  registry  stamped  on  each  leaf  by  the  Lieutenant  of  the 

Admiralty,  and  therein  to  register  all  policies  passed  by 
them,  on  pain  of  all  losses  and  damages,  and  500  livres 
fine  for  the  first,  and  dismissal  for  a  second  offence.  This 
direction  was  renewed  by  a  R^glement  in  letters-patent, 
29th  May,  1778,  enjoining  upon  eveiy  broker  to  have  a 
book  properly  stamped,  wherein  he  shall  transcribe  all 
negotiations  and  other  matters  of  business  arranged  by  his 
intervention,  excepting  policies  of  insurance,  which  he  shall 
be  bound  to  record  in  a  separate  registry,  also  stamped  in 
like  manner  conformably,  &c.  {d) 

(d)  The  Code  de  Commerce  provides  that  insurance  brokers  shall  be  entitled 
to  draw  up  contracts  of  insurance  concurrently  with  notaries.  Art*  33*2  says, 
these  contracts  may  be  made  under  private  signature.  Thui*,  by  the  new  law, 
they  are  to  be  executed  in  writing  before  a  broker  or  notary,  or  under  private 
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The  following  is  an  instance  of  neglect  on  the  part  of  a      Chap.  II. 

notary  in  this  matter  of  form  : — Madame ,  notary  at  "^^' !_ 

Marseilles^  had  omitted  to  register  two  policies  of  insurance 
in  which  Honor6  Francoul  was  interested,  and  the  latter 
instituted  his  action  against  her.     Sentence,  June,  1768, 

condemns  Mad. in  the  losses  and  damages  (e)  suffered, 

and  to  be  suffered,  by  Francoul  through  default  in  the  pro- 
duction of  the  two  policies  of  insurance,  which  the  said 

i^inatare,  and  in  no  other  form  will  proof  of  their  existence  be  allowed  nnleis 
for  a  sain  under  150  francs ;  or  there  be  in  the  case  of  a  larger  sum  un6nished 
writings,  or  in  both  these  cases  the  contract  is  admitted  by  the  parties,  or 
proven  judicially,  or  by  iermtnt  d£citmr; 

(«)  Dtmmagn  cf  intiritt.  This  expression,  as  well  as  the  doctrine  to  which 
it  belongs,  have  been  translated  from  the  Roman  into  French  law :  Damni  et 
interease.  says  the  Digest,  propter  rem  ipsam  noo  habitam.  It  accompanies  most 
of  the  judgments  in  a  French  tnbanal,  and  is  explained  to  be  the  loss  experienced, 
or  the  gain  failed  to  be  made,  by  any  one,  through  the  non-eiecutiou  or  delay 
in  tbt  execution  of  an  obligation,  after  the  definition  of  the  Roman  law :  Quan- 
teas  M#dl  intafuit ;  id  ett  quantum  mihi  abnt,  quantumque  luerari  fxUui,  In 
Eoglish  law  there  is  a  class  of  actions  which  are  said  to  sound  in  damages ; 
bat  in  the  French  all  actions  are  alike  entitled  to  this  distinction,  though  it  is 
sot  all  cases  that  involve  damage  accessory  to  the  principal  debt  or  claim. 
In  the  former  damages  are  assessed  by  a  jury,  according  to  the  rough  measure 
of  natnral  jusiice  they  are  enabled  to  take,  without  rule  or  restriction,  except  it 
be  that  excesses  may  sometimes  be  corrected.  In  the  latter  following  the  example 
and  precepts  of  the  Roman  law,  which  delights  in  subtletyand  intellectual  refine- 
ments, the  doctrine  of  damages  has  accumulated  around  it  a  vast  number  of 
distinctions  and  differences,  which  require  the  circumstances  of  every  case  to  be 
subjected  to  a  precise  rule.  Thus,  are  distinguished  cases  in  which  there  has 
been  dot,  and  those  involving  none  ;  delay  in  the  execution  of  the  obligation,  and 
where  it  has  not  been  executed  at  all ;  losses  and  failures  of  gain  having  direct 
relation  to  the  subject  of  the  obligation,  and  those  extrinsic  to  it ;  mere  negli- 
gence and  premeditated  wrong,  and  many  others.  A  like  variety  of  scientific 
arrangement  is  presented  in  the  elaborate  rules  which  govern  or  ascertain  the 
— iiirs  of  damages.  But  one  rule,  which  perhaps  overtops  the  rest,  is,  that 
in  all  circumstance  the  judge  must  maintain  a  certain  moderation  which  may  not 
proMnitfuncs  to  the  defendant,  and  this,  in  certain  cases,  is  held  to  be  satisfied  by 
awarding  the  complainant  the  amount  of  his  judgment  a  second  time  by  way 
of  damages.  The  damages  are  liquidated  by  the  judges,  sometimes  at  the  mo- 
ment of  pronouncing  the  sentence  in  the  cause ;  but  in  many  cases,  by  a  subse- 
qaent  judgment,  often  in  practice  the  result  of  a  litigation  as  tedious  and  expeo- 
live  as  that  of  the  principal  cause.  The  damages  which  customarily  follow  the 
protest  of  a  bill  of  exchange,  if  not  derived  from  these  principles  of  Roman  law, 
afford  an  instance  of  a  somewhat  similar  rule ;  but  the  interest  money,  which,  in 
Eoglish  courts,  is  given  by  way  of  damages  for  the  nonpayment  of  a  principal 
•am,  does  not  at  all  equal  what,  in  like  cases,  as  well  as  others,  the  doctrine  of 
French  tribunals  might  require.  The  woid  int&ritt,  which,  on  some  other  occa- 
■iona,  signifies  the  interest  of  money,  in  the  present  case  is  a  literal  translation 
of  the  Ijktuk  phrase  in(frf>te,  and  has  no  connection  with  that  meaning. 


30 


OF  THE  FORM  OF  THE  CONTRACT  OF  INSURANCE. 


Chap.  II. 
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^  3.  BrokeTB 
fees. 


§  4.  Exhibition 
of  broker's 
books  and  me- 
moranda. 


*  L.  10,  ff.  d« 
edendo. 


*  Ordon.  Looit 
XII.  June,  1510; 
Ordon.  Fran^oii 
I.  Oct.  1535,  pour 
ProTenoe,  e.  19, 
art.  6. 


^  Ordon.  1539, 
art.  177. 


•  Ordon.  1667,  tit. 
IS,  iblqua  Boroier 
and  others. 


Mad. acknowledges  not  to  have  been  recorded  in  her 

registry,  and  at  the  instance  of  the  King's  procureur  also 

condemns  the  said  Mad. to  500  livres  fine  to  M.  the 

admiral  for  disobeying  the  directions  of  the  Ordonnance  de 
la  Marine,  1681,  with  costs  and  arrest. 

The  fees  and  emoluments  to  be  demanded  by  the  notaries 
and  brokers  at  Marseilles,  in  matters  of  insurance,  are  pre- 
scribed  in  letters-patent,  7th  November,  1778,  and  6th 
February,  1779. 

The  question  has  often  arisen  whether  a  broker  is  bound 
to  exhibit  his  books  and  memoranda  to  a  third  party  pre- 
tending to  be  interested  in  the  subject  By  the  law,  de 
edendo,^  it  was  enjoined  on  bankers  to  exhibit  their  re- 
gistries to  all  who  might  demand  to  see  them,  and  this 
whether  the  matter  in  dispute  concerned  the  bankers  them- 
selves or  had  arisen  against  a  third  party:  ArgentarUu 
rationes  edere  jubetur :  non  interest  cum  ipso  argentario 
contraversia  sit  an  cum  alio:  because  bankers,  adds  this 
law,  exercise  a  public  office;  quia  officium  eorum  aique 
ministerium  publicam  habet  causam.  L.  2,  C.  eod.  de- 
clares that  the  judge  may  order  the  exhibition  of  office 
documents  for  the  purpose  of  getting  at  the  truth. 

The  Ordonnances  of  the  kingdom  on  this  subject  pro- 
vide, that  hereafter  all  notaries  and  clerks  shall  make  good 
and  sufficient  registries  and  protocols  of  contracts  and  other 
instruments  received  and  passed  by  them,  and  these  they 
shall  arrange  according  to  priority  of  time,  so  that  hereafter, 
in  case  of  dispute,  recourse  may  be  had  to  the  said  protocol 
or  registry :  excepting  herefrom  the  notaries  of  our  Chatelet 
at  Paris.^  Again,  we  prohibit  all  notaries  and  clerks  £rom 
showing  and  communicating  their  said  registries,  books 
and  protocols,  except  to  the  contracting  parties,  their  heirs 
and  successors,  or  others  to  whom  a  right  in  said  contracts 
plainly  belongs,  or  it  be  decreed  by  justice.^  In  virtue  of 
a  decree  to  that  effect  rendered  by  a  judge,  the  notary  is 
compelled  to  exhibit  the  instrument  demanded  of  him,  and 
to  give  extracts.^  Bank  and  exchange  brokers  shall  keep 
a  daily  registry,  in  which  shall  be  inserted  all  contracts 
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n^ptiated  by  them,  whereto  recourse  may  be  had  in  case      Chap.  II. 
of  dispute.^     Exchange  brokers  shall  be  bound,  when  so  — '^*    *  — 
required,  to  exhibit  to  the  judge  the  article  in  their  registry  s,  art.  9. 
forminGC  the  subject  of  contention.*^  '  i»  Arrit  da  con- 

*  1.  1        -rv     t  n   t        r^  -  seU,  24  Sept.  1724. 

1.  According  to  the  Ordonnance  of  1539,  notanes  are  n  p^p^„  ^^  4 
justified   in  refusing  the  exhibition  of  their  registries  to  Bonche"  verb,  no- 
persons  to  whom  they  believe  a  right  in  the  contract  does  toni.2,  p.  S3;  ' 

-.,•-  ,  .  iiiTi-\  Deniiart,  torn.  I, 

not  plainly  belong;"   but,  as  is  remarked  by  Fernere,"  p.584,andtom.3, 

p.   TTV. 

this  article  of  the  Ordonnance  is  not  observed,  for  notaries  u  surieiMgMte, 
cannot  know  the  rights  of  persons  demanding  the  delivery 
of  any  instrument,  and  for  this  reason  they  give  copies 
indifferently  to  all  who  require  them.  Such  is  our  practice. 
I  have  never  known,  at  Marseilles,  a  notary  to  refuse  ex- 
tracts when  requested  of  him.  They  are  prohibited  only 
from  exposing  the  wills  of  persons  still  living."  »  Actet  de  Noto- 

2.  In  cases  where  secrecy  is  for  the  interest  of  the  con-  Mont4ivon,Trait6 

•^  dea  Succetsioni, 

tracting  parties,  however,  brokers  are  not  found  so*  ready  tom.  i,p.s62. 
to  exhibit  their  books  and  memoranda.  Durand,  director 
of  an  insurance  company  at  Barcelona,  by  petition  pre- 
smted  to  the  admiralty  of  Marseilles,  demanded  that 
Moreau,  a  merchandize  broker,  should  be  ordered  to  grant 
him  a  copy  of  a  certain  contract  of  sale.  On  this  a  decree 
passed,  ordering  as  prayed  for.  The  Chamber  of  Com- 
merce demanded  the  annulling  of  this  decree,  on  the  ground 
of  the  secrecy  brokers  are  bound  to.  Durand  maintained 
that  be  had  an  interest  in  being  defended  by  the  extract 
in  question  firom  an  insurance  loss.  Sentence  rendered, 
March,  1781,  denying  the  appeal  of  the  Chamber  of  Com- 
merce, vnth  costs ;  ordered,  that  Moreau  should  deliver  the 
extract  demanded,  with  costs. 

This  sentence,  which  was  acquiesced  in,  appears  to  me 
right,  for  if  we  were  obliged  in  every  case  of  this  kind  to 
rammon  the  parties  to  the  contract,  there  would  be  danger 
of  having  a  suit  to  maintain  for  every  piece  of  paper  from 
which  an  extract  vms  wanted.  An  interest  in  viewing  the 
contract  and  using  it  in  any  place  is  sufficient  ground  to 
prevent  the  refusal  of  an  extract.'^     And  if  the  interest  m  ouenoiz  m 

'^  rOidon.  15S9. 

alleged  is  proved  under  oath,  this  will  warrant  the  commu- 
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Chap.  II.      nication  of  the  entire  instrument.*^     Domat**  says,  that 

Q  TT 

—  *^*    : —  notaries,  registers,  and  other  public  officers,  are  bound  to 
YMm^im       exhibit  instruments  deposited  in  their  hands,  to  persons 
*•  Tom.  1,  p.  M5.  interested  therein,  even  though  it  should  be  against  them- 
selves, and  they  will  be  forced  to  do  so  by  the  judge,  in 
case  of  refusal  (/). 


Section  III. 

OF  PRINTED  FORMS. 

In  most  maritime  places  they  have  printed  forms  of 
policies  of  insurance,  in  the  blanks  of  which  are  written 
the  special  covenants  on  which  the  parties  choose  to  agree. 
Our  books  are  thickly  sown  with  these  forms,  shaped  ac- 
cording to  the  manners  and  genius  of  each  country.  That 
of  Ancona  is  found  in  Italian  and  I^atin  in  the  commence- 
ment of  Straccha's  Treatise  on  Insurance;  of  Genoa,  in 
I  ch.6i.  Italian  in  Targa,*  and  in  Latin  in  Scaccia.*    The  form  in 

quest.  i™?i4i.'    usc  at  Autwcrp  is  found  in  Cleirac :'  this  was  approved  by 
'  ^•^"-  an  Ordonnance  of  Philip  II.,  which  forbad  the  adding  any 

4  p.  MS.  additional  clause.     Cleirac^  also  reports  the  one  in  use  at 

Rouen.     The   Hamburgh   form  is   found  in  German  in 

•  Part  4,  ch.  7,      Stypmauuus,^  and  in  Latin  in  Loccenius.^    Those  of  Mar- 

D.  465. 

•  Lib.2,ch.5,      seillcs,  Bordcaux,  Nantz  and  London  are  of  easy  access. 
p.  Ml.  rj,j^^  g^^  ^£.  these  is  very  ancient    Those  of  Bordeaux  and 

Nantz  have  been  modelled  after  the  Ordonnance  of  1681. 

(/)  The  FreDch  law  is  peculiar  io  this,  that  it  not  odIj  iDterprets  and 
enforces  a  contract  in  the  ordinary  process  of  a  suit,  but  its  watchful  regards 
are  present  at  its  very  inception.  Its  administration  commences  directly  the 
parties  are  agreed  on  their  baigain.  It  does  not  leave  unskil fulness,  inad- 
vertence or  ignorance  to  be  corrected  by  the  penalties  that  hang  on  a  judgment 
at  taw,  but  interposes  by  its  officers  to  prevent  theoi  from  committing  themaelvei 
to  any  such  danger.  Thus,  the  knowledge  and  skill,  too  often  invoked  in  the 
last  chapter  of  a  history,  are  here  used  at  the  outset,  to  prevent  distress  and 
mischief  that  might  not  afterwards  find  a  cure.  Notaries,  in  France,  are  en- 
trusted with  the  duty  of  shaping  the  substance  of  agreements  to  right  and 
propriety,  as  well  as  of  clothing  them  in  legal  and  effective  form.  Thus  formed, 
as  it  were,  under  the  eye  of  the  law,  they  are  entitled  to  process  of  execution, 
according  to  their  terms,  without  further  steps,  which  in  other  instances  apper> 
tains  only  to  the  judicial  determination  of  a  suit. 
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Acquaintance  with  these  various  forms  is  essential  to  a      Chap.  il. 

proper  understanding  of  our  authors  and  the  reconciling ^^ !_ 

the  decisions  of  the  tribunals.  I  shall  make  great  use  of 
them  in  the  present  treatise. 

In  1757y  the  Tribunal  of  Admiralty  at  Paris  made  a 
R^glement  requiring  that  all  clauses  extraordinary  or  dero- 
gating from  any  article  of  the  Ordonnance,  in  policies  of 
insurance^  should  be  written  with  the  hand,  forbidding  any 
regard  to  be  paid  to  such  clauses,  when  printed.    Valin^  '  Art.  2  and  20, 

,    .  ,  /.     1  .  1      .  -Tfc     t  •  1  •  h.  t.  pp.  28  and  67. 

compiams  greatly  of  this  regulation ;  Pothier^  deems  it  a  s  y.  los. 

wise  one,  and  they  are  both  in  some  respects  right.     It  is 

permitted  to  derogate  from  the  printed  clauses,  and  one  is 

judged  to  derogate  from  them,  from  the  fact  alone  that  the 

written  clauses  are  repu&:nant  to  them.^    But  where  there  •  vide  next  aec- 

.     .  .  tion,  f  2. 

is  no  contradiction  between  the  two,  the  printed  clauses 
must  stand  and  have  the  full  effect  of  their  terms,  because 
they  have  been  adopted  by  the  parties.  Such  is  our  law. 
But  these  printed  clauses  are  not  in  every  instance  to  be 
construed  to  the  letter ;  they  must  be  interpreted  according 
to  law  and  custom :  JSx  formula  et  verbis  conceptis  asse- 
curationis,  oUigatw  contrahentium  dijudicanda  erit ;  et 
videndum  quomodd  verba  ilia  pro  subjects  materia^  legibus 
naiaicis  give  consuetudine  maris,  communi  hominum  sensu 
atque  ipso  eHam  jure  capienda  sint,  an  amplienda,  an  re- 
gtringenda,  an  in  propria  significatione,  an  quodammodd 
inqn-opriandaJ^  ^  ^^^f^i  ^* 


Section  IV. 

DATE  AND  SIGNING  OF  THE  POLICY. 

It  is  the  practice  with  us,  to  affix  but  one  date  to  a  policy  §  l.  Abose  on 
of  insurance,  received  by  a  notary  or  broker,  and  this  is  the  date. 
written  by  the  hand  of  the  first  insurer  immediately  after 
his  own  signature.  The  subsequent  insurers  subscribe 
without  affixing  any  date.  The  policy  is  then  closed  by 
the  notary  or  broker,  who  repeats  the  date  of  the  first  sub- 
scription.    When  all  this  is  transacted  at  one  sitting  and 

D 
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Chap.  II.      without  interval  of  time,  the  thing  is  regular.    This  form 

Sect  I V 

'- — '- —  seems  to  have  been  adopted  through  articles  24  and  25  of 

the  Ordonnance,  which  require  that  in  matter  of  return  the 
date  of  the  policy  shall  rule. 

Here  is  an  abuse,  however,  which,  though  often  com- 
plained of,  still  continues.  A  policy  is  opened  by  an 
insurer,  who  places  the  date  after  his  signature.  The  day 
after  and  the  following  days  other  insurers  subscribe  with- 
out affixing  any  date.  To  complete  the  requisite  sum,  the 
notary  or  broker  seeks  out  additional  underwriters ;  a  week 
and  even  a  month  sometimes  elapses  before  he  succeeds  in 
finding  them.     At  last  he  attests  that  he  has  closed  the 

policy  for  the  sum  of ,  and  in  this  closing  he  repeats 

the  date  of  the  first  subscription ;  thus  by  an  unnatural 
retrogradation  recalling  the  time  that  is  past. 

It  will  be  perceived  how  irregular  such  a  mode  of  pro- 
ceeding is: — 1.  The  date  placed  by  the  broker  or  notary 
at  the  conclusion  of  the  policy  is  not  a  true  one.  Here  is 
an  instrument,  prepared  by  an  officer  chai*ged  by  his  office 
with  the  public  faith,  infected  with  the  vice  of  falsehood. 

2.  A  third  person,  who  in  the  interval  has  acquired  hypo- 
thecation upon  a  merchant's  goods,  is  deprived  of  the 
priority  which  the  laws  have  given  him,  if  this  merchant 
chooses  to  underwrite  policies  of  insurance  of  anterior  date. 

3.  In  cases  where  the  insurance  exceeds  the  value  of  the 
effects  put  at  risk,  how  to  determine  the  last  insurers  in 
regard  to  whom   the  return  will  have   to  be  admitted. 

4.  In  case  of  insurance  made  aft^r  news  of  the  loss  or  safe 
arrival  of  the  ship,  how  is  the  fraud  to  appear  if  all  the 
insurers  are  presumed  to  have  signed  the  policy  at  a  time 
effective  and  not  suspected  ? 

To  remedy  such  great  abuses  our  Chamber  of  Commerce, 
31st  May,  1692,  resolved  in  form  of  a  Deliberation,  aftei^ 
wards  sanctioned  by  a  decree  of  M.  Lebret,  Intendant  of 
Provence,  that  for  the  future  all  makers  of  insurance  shall 
be  bound  to  have  the  date  of  the  signing  in  policies  of 
insurance  renewed  on  each  different  day  that  it  shall  be 
continued,  in  letters  at  full  length  for  the  day  of  the  month. 
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and  not  in  figures,  without  referring  to  an  anterior  date  the      Chap.  II. 
signatures  affixed  subsequently  thereto,  on  pain  of  prose-  ^-~ — — 


cution  for  falsity  (p),  costs,  damages  and  losses.  And  with 
respect  to  the  closing  of  said  policies,  it  shall  express  only 
the  sum  total  of  the  insurance,  without  expressing  any  date, 
for  the  policy  will  relate  to  the  different  dates  respectively, 
written  at  each  continuation  of  the  signing  on  different 
days.  The  decree  of  the  Intendant,  however,  was  not  con- 
firmed by  the  Parlement,  and  has  never  been  put  in  force. 
I  have  never  known  an  instance  of  this  renewal  of  date  in 
a  policy.  It  is  perversely  taken  for  granted  that  every 
policy  of  insurance  has  been  agreed  upon  and  signed  in 
the  same  moment  These  abuses  might  be  prevented  to  a 
certain  point  by*a  new  R^glement,  obliging  each  insurer  to 
renew  the  date  immediately  after  his  signature,  on  pain  of 
nullity.  In  fact,  each  subscription  forms  a  separate  con- 
tract. The  subscribers  are  not  forged  into  one ;  and  since 
the  truth  of  the  epochs  is  to  rule,  according  to  the  case,  a 
crowd  of  ulterior  objects,  it  is  essential  that  it  should  be 
known,  and  it  might  easily  be  so  by  the  means  proposed. 
Signatures  of  the  same  date  would  concur  in  one,  and  the 
whole  be  authenticated  by  the  attestation  of  the  public 
officer.  I  have  seen  policies  of  insurance  made  at  London. 
In  these  each  insurer  fiiils  not  to  affix  the  date  immediately 
after  his  signature.  Why  has  not  this  custom,  that  our 
Chamber  of  Commerce  were  willing  to  introduce,  been 
adopted  among  us  ? 

If  the  insurer,  in  signing  the  policy,  qualifies  or  derogates  $  2.  SigDing 
from  any  of  the  printed  or  written  clauses,  the  parties  are  uons. 
bound  by  the  restrictions  thus  accompanying  his  signature.^  >  Ansaidus,  diic. 
It  is  the  subscription  that  gives  life  to  and  perfects  the  con-  n^^j.^JjJi^Ji 

n!  lS;'diM.  127| 
n.  33. 

(g)  Id  French  law  the  crime  of  fabity,  as  we  learn  from  Ferriere,  is  com- 
mitted against  individuals  by  false  testimooy,  false  contracts,  false  writiogs  and 
agnatures,  and  alterations  made  in  them,  such  as  erasures,  interliniugs  and 
marginal  additions,  or  generally  it  consists  in  words,  in  writings  or  in  acts.  For 
any  of  these  the  party  injured  has  an  actio  f alii,  by  way  of  civil  suit  or  criminal 
proaecntion  against  the  offender,  which,  if  successful,  in  the  latter  case  involves 
his  punishment,  bnt  in  both  takes  away  all  legal  effect  and  credit  from  the 
words,  writiDfi  or  acta  thns  convicted  of  falsity. 

d2 
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Chap.  II.  tract,  and  its  qualifications  prevail  over  all  contrary  clauses 
—  ^-^ — '. —  contained  in  the  body  of  the  instrument.^  If  the  first  sub- 
judicii«?di«c*29,    scribcr  sets  down  anything  derogating  from  the  clauses 

printed  or  written  in  the  body  of  the  instrument,  they  who 

subsequently  underwrite  the  same  policy  are  intended  to 

»  cwar.  disc.  1,     havc  Subscribed  with  reference  to  the  same  qualification.* 

n.  15;  Straccha,  ^* 

wt^'h  V^I'S*  '^^'¥^*  recommends  to  insurers  not  to  act  blindly,  and  to 

« Cap.  5j,  not.  S3,  take  care  that  the  first  underwriters  of  a  policy  of  insur- 
p*  ^^^* 

ance  be  not  like  dolphins,  who  jump  to  the  end  that  others 

may  jump  too :  Ponderar  se  i  firmati  possino  essere  delphini 

da  indurre  altri. 

$  3.  May  the         The  law  Contractus,  C.  de  fide  instrumentorumy  is  not 

iDsarer  revoke  i*     i  i     ^  i>  •  /«  •  tt  • 

bis  signature  OQ  applicable  to  pohcies  ot  insurance.  Here  is  a  successive 
the  poTcy*i8*not  ^^^^^^^^  involving  as  many  distinct  and  sepdrate  contracting 
closed  ?  parties  as  there  are  insurers.    The  broker  opens  an  insur- 

ance, he  receives  the  subscriptions  of  one  and  the  other 
according  as  each  presents  himself:  it  is  only  when  the 
requisite  sum  is  filled  up  that  he  closes  the  policy,  and  this 
closing  takes  place  out  of  the  presence  of  the  parties  inte- 
rested. This  form  may  be  compared  to  that  observed  at 
the  Palais y  in  the  biddings  for  vessels  and  immovables.  An 
ofifer  is  made  by  a  person  who  signs  and  retires,  a  higher 
bidder  follows,  who  also  signs  and  retires,  and  so  on  suc- 
cessively until  the  end  of  the  sitting,  when  the  officer  makes 
his  report  of  the  biddings  that  have  been  offered  and  signed. 
Now  may  a  party  retract  his  bidding  on  the  ground  that  the 
officer  has  not  yet  signed  his  report  ?  May  the  officer  and 
the  register  consent  to  the  erasing  of  an  offer  made  and 
signature  recorded?  Certainly  not,  for  the  contract  has 
been  perfected  in  its  proper  form ;  a  right  has  accrued  to  a 
third  person,  and  it  does  not  remain  with  the  public  officer 
to  annul  what  is  done  under  the  pubUc  faith. 

So  with  the  signatures  which  a  broker  receives  in  suc- 
cession to  the  same  policy  of  insurance ;  he  is  a  register  of 
insurances;  the  policy  is  as  it  were  his  report.  All  the  dif- 
ference between  this  and  the  preceding  case  is,  that  the 
offer  made  by  the  bidder  is  covered  or  annulled  by  a  subse- 
quent one.     On  the  other  hand  each  signature  in  a  policy 
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forms  a  perfect  contract  contained  with  the  other  signatures      Chap.  ir. 
in  one  instrument    It  is  certain,  then,  that  from  the  moment  —  ^^-  — — 


the  insurer  has  signed  the  policy,  the  right  of  the  assured 
attaches.  The  mandat  of  the  broker  is  to  receive  signatures, 
not  to  annul  them.  Just  as  it  does  not  depend  on  the 
assured  to  reject  without  reason  the  signature  of  the  in- 
surer,  so  it  is  not  in  the  power  of  the  insurer  to  erase  his 
signature  without  the  consent  of  the  assured. 

While  the  insurer  has  yet  his  pen  and  the  policy  in  hand,  i  4.  While  one 
may  he  change  his  intention  and  strike  out  the  signature  he  the  poli^ia  ° 
has  just  made,  or  reduce  the  sum  for  which  he  has  taken  ^*°*^  may  he 

•^  '  erase  bis  signa- 

risks?  In  Chap.  XV.  sect.  3,  will  be  mentioned  an  arrfitin  *«««? 
a  case  where  it  was  a  question  of  a  subscription  that  had 
been  erased  without  fraud  and  for  good  cause ;  but  cases  of 
this  kind  have  not  always  been  so  innocent.  For  instance, 
an  assured  had  neglected  to  withdraw  his  policy  from  the 
broker's  hands;  advice  came  of  the  loss  of  the  ship:  the 
policy^  which  was  supposed  to  have  been  filled  up  for  30,000 
livreSy  was  sought  for,  and  found  to  have  been  closed  for 
the  sum  of  27,100  livres  only.  On  examining  the  subscrip- 
tionsy  it  was  seen  that  the  first,  which  had  been  for  3000 
livres,  stood  now  reduced  to  100 :  the  erasure  and  inter- 
lineation being  duly  noted.  Bitter  complaints  were  raised, 
but  the  fear  of  having  a  suit  to  maintain  silenced  them. 
The  insurer,  it  was  said,  had  the  policy  and  pen  still  in 
band  when  his  mind  changed :  fecit  sed  jure  fecit.  Let  us 
examine  if  in  strict  right  this  is  a  just  distinction.  Dupuy 
de  la  Serra^  lays  it  down  as  a  maxim,  that  so  long  as  the  •  Art.  det  Lettm 

.  .  de  Change,  ch.  10. 

acceptor  is  master  oi  his  signature,  that  is  to  say,  so  long 
as  he  has  not  delivered  the  bill  of  exchange,  he  may  erase 
his  acceptance.  M.  Groslay,  in  his  book  entitled  Commerce 
de  Landres,^  relates  a  case  of  which  he  was  witness.  ^^  The  •  xom.  i,  p.  214. 
h'beral  manner,"  he  informs  us,  ^^  in  which  the  English  mer- 
chant and  banker  conduct  their  own  affairs,  does  not  exclude 
the  most  rigorous  exactitude  in  their  business  intercourse 
with  others.  A  banker,  to  whom  a  bill  had  been  presented 
for  acceptance,  having  taken  up  his  pen  and  placed  on  the 
back  of  the  bill  the  first  letters  of  his  name,  bethought  him 
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Chap.  II.      of  his  books,  and  seeing  from  these  that  he  did  not  owe  the 
'- — '- —  drawer  anything,  he  struck  out  the  commencement  of  his 


signature  and  returned  the  bill  unaccepted.  The  affair  was 
stated  and  discussed  on  Change,  and  determined,  while  I 
was  by,  that  a  merchant  who  has  written  the  first  letters  of 
his  name  on  a  bill  has  accepted  it  and  should  pay  the 
amount.  Formalities,  argued  they  who  sustained  this  view 
of  the  case,  are  established  for  the  purpose  of  being  rigor- 
ously observed.  Either  they  must  be  obeyed  to  the  letter, 
or  we  must  leave  everything  to  good  faith." 

This  decision  of  the  London  Exchange  would  not  per- 
haps be  followed  among  us ;  but  if  an  imperfect  signature 
was  deemed  sufficient  to  render  the  acceptance  binding, 
d  fortiori  would  a  complete  signature  have  been  declared 
absolute  and  irrevocable.  A  bill  of  exchange  is  returned 
to  the  holder  the  same  moment  that  it  is  accepted,  and  it  is 
difficult  for  the  acceptance  to  be  erased  afterwards  and  by 
fraud ;  while  policies  of  insurance  with  us  remain  several 
days  in  the  hands  of  brokers  and  notaries,  who,  by  collusion 
with  particular  insurers,  might  very  well  arrange  matters 
according  to  the  event,  and  it  is  seen  how  difficult  it  would 
be  in  such  a  case  to  prove  the  wrong.  I  must  believe, 
therefore,  that  no  good  jurisprudence  will  sanction  either 
erasures  or  change  in  the  subscriptions  to  policies.  The 
person  who  underwrites  a  poUcy,  binds  himself  to  the 
assured.  The  broker  is  but  a  ministerial  agent  who,  with- 
out the  concurrence  of  the  parties  interested,  has  no  power 
to  annul  an  engagement  once  perfected.  If  the  underwriter 
has  deceived  himself,  if  he  changes  his  mind,  a  remedy 
may  be  found  in  an  avenant  or  in  reassurance ;  but  nothing 
is  so  dangerous  as  to  allow  of  retractings,  additions  and 
erasures,  made  out  of  the  presence  and  without  the  know- 
ledge of  the  assured. 
§  6. 0(  acenam,  I  have  said  if  the  underwriter  has  deceived  himself,  or 
changes  his  mind,  a  remedy  may  be  found  in  an  avenant^ 
that  is  to  say,  in  an  instrument  importing  that  before  such 
a  day  the  parties  have  amended  or  qualified,  or  even  can- 
celled, the  policy  of  insurance  theretofore  made.     Pothier 
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mentions  a  R^glement  published  by  authority  of  the  Ad-      Chap.  II. 
miralty  at  Paris,  18  July,  1759,  forbidding  all  brokers  and  —— L_ 


insurance  agents  from  making  any  alterations  in  policies 
except  in  the  presence  and  with  consent  of  the  parties,  who 
shall  oblige  the  said  brokers  and  agents  to  note  said  altera- 
tions at  the  very  moment  of  passing  tlie  policy ;  also,  that 
no  avenant  shall  be  annexed  to  said  policies,  unless  it  pursue 
the  alterations  noted,  or  be  contained  in  a  separate  instru- 
ment, with  the  consent  and  in  the  presence  of  the  parties, 
which  said  avenant  shall  be  signed  immediately  by  the 
parties :  the  whole  on  pain  of  nullity  of  all  alterations  not 
thus  noted,  and  avenans  not  signed,  and  actio  falsi  (A) 
against  the  said  brokers  and  agents. 

The  Guidon^  informs  us,  that  "  the  insurer  trusts  himself  $  6.  Policies 
in  every  thing  to  the  honesty  of  his  assured ;  for  notwith-  ,  ^^  ^  ^  j, 
standing  the  merchant-shipper  exhibits  on  his  policy  the 
agreements  and  conditions  under  which  he  intends  to  cause 
himself  to  be  insured,  not  always  the  insurer,  when  he 
signs  the  sum,  enters  into  verbal  conference  with  the  as- 
sured; he  only  reads  what  is  written  below  the  formal  part 
of  the  policy,  without  seeing  the  kind,  quantity  or  quality 
of  the  goods,  trusting  for  these  to  the  relation,  the  honesty, 
and  fidelity  of  his  merchant-shipper,  presupposing  him  to  be 
loyal  in  his  traffic."  Among  us,  insurers  read  only,  and 
can  read  only,  what  is  written  on  the  reverse  of  the  policy, 
for  ordinarily  the  interior  is  yet  in  blank ;  the  broker  fills 
it  up  at  his  leisure.  This  usage,  which  is  continually  com- 
plained of,  was  prohibited  by  the  Ordonnance.^     In  vain  •ah.m,  h.t.: 

,  ,    ,  Ace.  Code  de 

has  this  prohibition  been  re-enacted  in  several  later  laws,  com.  art,  s32. 
particularly  a  R^glement,  28  May,  1778,^  which  condemns  tArt.9Midio. 
in  fines  every  merchant,  notary,  broker,  or  other  person  who 
shall  take  part  in  the  execution  of  policies  signed  in  blank. 
The  abuse  continues  to  exist,  and  will  always  exist,  at 
Marseilles,  perhaps  from  the  multiplicity  and  urgency  of 
insurances  made  at  the  daily  meeting  of  merchants  at  the 
Loge{i).     It  must  be  allowed  at  times  there  are  critical 

(&)  See  note  (g),  ante,  p.  35. 

(i)  This  if  the  former  name  of  the  merchant's  exchange  at  Marseilles.    Since 
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Chap.  II. 
Sect.  IV. 


$  7.  Broker's 
note. 


§  8.  Signature 
of  the  aasured. 


w  Valin,  art.  68 
and  69. 


"  Ch.  4,  lect.  6. 


moments  that  seem  not  to  admit  of  delay,  but  these  con- 
siderations cannot  legalize  a  custom  as  irregular  as  it  is 
dangerous. 

Each  insurer  receives  a  note  signed  by  the  broker,  con- 
taining the  description  of  risks  taken,  and  the  rate  of  pre- 
mium stipulated.  I  have  often  known  violent  complaints 
to  be  caused  by  a  variance  found  to  exist  between  this  note 
and  the  body  of  the  policy.  But  neither  the  broker's  note, 
nor  the  words  in  the  margin,  form  the  contract.  The 
tenor  of  the  instrument,  signed  by  the  insurers,  is  depended 
on  in  law.  If  they  have  been  deceived,  let  them  blame 
themselves  for  it :  sibi  imputent  It  is  not  competent  for 
them  to  reclaim  against  their  own  work,  and  to  accuse 
themselves  of  a  species  of  fault  which  should  subject  them 
to  a  penalty. 

It  is  not  usual  for  the  assured  to  sign  the  policy.  This 
would  be  useless,  considering  the  original  instrument  is 
deposited  in  his  hands.  If  he  refuse  to  pay  the  premium, 
the  extract  from  the  broker's  book  affords  the  insurers 
evidence  of  their  claim.^^  A  singular  case  presented  itself 
in  1757.  A  notary  drew  up  a  policy  of  insurance  in  these 
terms :  Causes  himself  to  be  insured  the  Sieur  Rimbaudy  by 
order  and  for  account  of  the  Sieur  6?., — and  entrusted  the 
original  with  the  latter.  The  vessel  arrived  safe.  6.  dis- 
posed of  the  effects  insured,  and  then  became  bankrupt, 
without  having  paid  the  premium  to  the  notary,  who  was 
creditor  therefor,  according  to  the  usage  then  observed  at 
Marseilles,  of  which  I  shall  hereafter  speak.' >  The  notary 
proceeded  against  Rimbaud  for  payment  of  the  premium. 
Rimbaud  answered  that  he  knew  no  ground  for  the  claim ; 
that  he  had  laden  nothing  on  board  the  ship ;  that  he  had 
effected  no  insurance ;  that  the  original  of  the  policy  was 
not  remitted  to  him ;  that  he  had  signed  neither  the  policy 
nor  the  notary's  book ;  and  that  it  was  impossible  to  bind 
him  by  an  instrument  prepared  without  his  knowledge. 


Emerigon's  time  its  location  has  been  changed,  and  the  modern  building  is  termed 
La  Bouree,  but  a  street  in  the  old  neighbourhood  still  retains  Uie  name  of  La 
Logc. 
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The  notary,  on  his  part,  maintained  that  the  instrument  Chap.  II. 
was  proof  of  a  contract  mitil  impeached  for  falsity.  Rim-  — ^^-  '  - 
baud  replied, —  1 .  That  instruments  received  by  notaries 
must  be  subscribed  by  the  contracting  parties ;  2.  That  the 
Ordonnance,  in  prescribing  that  policies  of  insurance  shall 
be  reduced  to  writing,  intended  that  they  should  be  so  in 
the  manner  pointed  out  by  the  common  law ;  3.  That  in- 
struments not  clothed  in  a  legal  form,  though  received  by 
a  notary,  may  be  attacked  for  nullity,  without  necessity 
for  impeachment  of  falsity.'^    The  cause  was  pleaded,  and  »  Bruion,  tom.  s, 

.  *  p.  242 ;  Cochin, 

carried  over  to  the  first  day.  The  notary,  however,  did  not  tom.  4,  p.  667. 
choose  to  pursue  his  demand.  He  would  have  failed  in  it, 
because  he  had  on  the  part  of  Rimbaud  neither  written  nor 
implied  authority.  Rimbaud  was  a  bourgeois,  who  had 
never  meddled  with  commerce,  and  who  had  never  had  occa- 
sion to  have  insurance  effected  either  for  his  own  account, 
or  still  less  for  others.  To  remedy  all  inconvenience  on 
this  point,  brokers  and  notaries  should  protect  themselves 
by  a  written  order  fi-om  the  person  employing  them  to  effect 
the  insurance,  and  afterwards  cause  him  to  sign,  at  the  foot 
of  the  act  of  registry,  a  receipt  for  the  policy  they  hand 
him.  But  the  general  good  faith  with  which  mercantile 
afiairs  are  conducted  with  us  seems  to  render  such  precau- 
tions superfluous. 


Section  V. 
DO  policies  op  insurance  import  hypothecation  ? 
It  is  not  only  the  writing  of  the  notary  that  gives  to  in-  $  1-  I>oe»  hy. 

-  .         1         .   1  /»  polhecation  be- 

stniments  the  character  necessary  to  acquire  the  rights  of  long  to  policies? 

hypothecation.    If  not  inserted  in  original  in  a  public  place 

of  registry,  they  are  regarded  as  private  writing  incapable 

of  affecting  the  rights  of  others.     As  a  general  rule,  it  is 

therefore  certain,  that  acts  passed  by  a  notary  in  the  shape 

of  passing  memoranda,  do  not  import  hypothecation.     In 

this  light  policies  of  insurance  ai'e  passing  memoranda.     It 

is  true  they  are,  or  ought  to  be,  registered  in  a  registry  kept 

in  the  form  heretofore  mentioned  ;  but  in  practice  they  are 
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Chap.  II.      thus  registered  only  by  a  simple  note  without  the  signature 

Sect  V 

of  the  insifrers.    The  true  original  is  the  policy  that  remains 


in  the  hands  of  the  assured.  If  this  registration  had  any 
virtue  to  produce  hypothecation,  it  must  also  be  granted 
indefinitely  to  all  bargains  received  by  a  broker,  for  the 

'  Tit.  3,  art.  2.  Edict  dc  Commercc^  directs  exchange  and  bank  agents  to 
keep  a  journal-book,  in  which  shall  be  inserted  all  contracts 
by  them  negociated,  that  recourse  may  be  had  thereto  in 
case  of  dispute.  But  notwithstanding  this  journal,  it  is 
certain  hypothecation  is  not  acquired  to  contracts  passed 
before  a  broker  which  do  not  concern  insurance. 

We  must  seek,  then,  some  other  title  giving  hypothe- 
cation to  policies  of  insurance,  for  it  does  not  belong  to 

«  stracchB,gi.  40.  them  by  the  common  law.*    It  was  still  supposed  that  their 

title  proceeded  from  the  office  of  Register  (Greffier)  of  In- 
surances with  which  the  notaries  and  brokers  of  Marseilles 
are  invested.  But  this  would  lead  too  far ;  for  if,  in  virtue 
of  this  office,  they  are  registers  of  insurances,  they  are  also 
registers  of  charterparties,  affireightments,  maritime  loans, 
and  other  maritime  contracts.  Acts  received  by  the  regis- 
ter of  a  tribunal  of  justice  import  hypothecation,  because 
the  original  is  preserved  in  a  public  registry  ;  while  the  ori- 
ginal of  policies  of  insurance  and  other  maritime  contracts, 
received  by  a  broker,  is  left  in  the  power  of  the  single  party 
interested.  Notwithstanding  all  these  considerations,  how- 
ever, the  usage  once  was  to  give  to  policies  of  insurance  the 
rights  of  hypothecation  (A),  as  is  seen  by  the  deliberation  of 
the  Chamber  of  Commerce  of  1692. 
After  the  Edict  of  January,  1777,  and  the  Declaration 

{k)  From  the  Code  de  Commerce,  art.  190,  et  seq.,  it  appears  that  at  the 
present  day,  the  ship,  her  rigging  and  apparel  are  pledged  for  the  owners'  debts, 
and  to  the  shippers  for  faithful  carriage  of  the  goods  and  for  losses  occasioned  by 
fault  of  the  crew.  On  the  other  hand,  the  goods  are  pledged  to  the  owner  of 
the  ship  for  the  freight.  Formerly,  in  Provence,  says  Boulay  Paty,  the  con* 
tract  of  insurance  imported  a  general  hypothecation  as  to  all  the  property 
movable  and  immovable  of  insurer  and  assured,  though  at  the  time  our  author 
wrote  the  case  was  different.  This  was  in  accordance  with  the  rights  generally 
attached  to  acts  passed  before  a  notary  throughout  France.  I'he  Code  Civil, 
art.  2127,  attributes  hypothecation  to  acts  passed  before  a  notary,  only  in  cases 
where  they  include  the  consent  of  the  parties.  But  though  the  law  is  changed, 
the  custom,  it  would  seem,  remains  as  general  as  before. 
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of  25th  October  in  the  same  year,   our  brokers  having      Chap.  if. 
ceased  to  be  royal  officers,  it  was  left  in  doubt  whether ^— ^ — '- — 


policies  received  by  them  would  import  hypothecation. 
The  kingy  however,  by  his  declaration  of  29th  May,  1778, 
provided  that  brokers,  commissioned  by  the  Chamber  of 
Commerce  of  the  said  town  of  Marseilles,  and  who  shall 
have  been  sworn  before  the  officers  of  the  Admiralty  of  said 
town,  shall  be  reputed  pubUc  officers ;  consequently  policies 
of  insurance  received  and  closed  by  them  shall  import  hy- 
pothecation from  the  day  of  their  date,  upon  the  property 
of  insurers  and  assured,  for  execution  of  the  obligations  by 
them  agreed  upon  in  the  said  policies,  in  the  same  way  as 
if  passed  before  a  notary. 

The  farmer  of  taxes  had  attempted  to  subject  policies  of  §  2.  Tax  on 
insurance  to  the  tax  on  registration.  The  echevins  (0  and  ^  *^*^ 
deputies  of  commerce  of  the  town  of  Marseilles,  the  syndics 
of  the  brokers  royal,  and  the  college  of  notaries  of  the  same 
place,  carried  their  complaints  to  his  majesty.  Arr^t  of  the 
Council  of  State,  12th  August,  1732,  decrees  that  policies 
of  insurance,  whether  passed  before  notaries  royal,  brokers, 
or  others  accustomed  to  receive  them,  or  made  under  private 
signature,  shall  no  longer  be  liable  to  the  forms,  nor  to  the 
payment  of  the  tax  on  registration  of  acts,  from  which  his 
majesty  has  dispensed  them. 


Section  VI. 

OF  INSURANCES  UNDER  PRIVATE  SIGNATURE. 

The  contract  of  insurance  may  be  made  under  private  §  i.  Private 
signature,  and  in  the  manner  that  is  found  convenient ;  but 
persons  not  familiar  with  the  subject  may  easily  fall  into 

{ly  Eehevhu  are  municipal  officers,  elected  ia  the  towas  in  France,  corre- 
qmnding  with  aldermen  or  burgesses,  but,  in  some  instances,  as  at  Paris  and 
otlier  places,  they  have  a  civil  jurisdiction  in  certain  causes  of  trifling  importance. 
Symdici  are  persons  elected  by  a  commune  or  other  society,  to  have  the  care  of 
tbdr  suits  and  legal  affairs,  or  of  their  affairs  generally.  As  the  members  of  a 
society  cannot  all  act  in  the  concerns  of  their  body,  they  may  appoint  one  or 
more  individuals  for  this  purpose,  and  to  such  is  ordinarily  given  the  name  of 
ayndies. 
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Chap.  II.      eiTor,  either  in  omitting:  some  essential  clause  or  in  exceed- 
'      ing  proper  limits.    To  remedy  this  inconvenience,  there  has 


been  printed  at  Marseilles  a  private  form,  which  is  used  in 
matters  of  small  amount.  This  is  printed  upon  unstamped 
paper ;  signed  neither  by  broker  nor  notary ;  unregistered 
in  any  public  record,  and  does  not  import  hypothecation. 
It  contains  all  the  clauses  notaries  and  brokers  are  accus- 
tomed to  insert  in  the  policies  they  subscribe,  and  the  omis- 
sion of  which  would  in  many  cases  be  fatal,  because  they 
are  not  supplied  by  the  Ordonnance.  But  that  nothing  may 
be  omitted,  the  parties  submit  themselves  generally  to  the 
covenants,  clauses  and  conditions  of  writings  of  insurance. 
By  this  means  everything  to  be  found  in  the  printed  forms 
used  by  the  broker  is  presumed  to  be  inserted  in  the  private 
form :  Addi  solet  quod  assecuratio  sit  facta  secunditm  stylum 
et  ohservantiam  fori,  hoc  effectu  ut  si  aliquid  omissumy  vel 
'  stypm.  p.464;  duHi  posituTH  sit,  exittdi  decidatur}  This  general  stipula- 
dMobiig.  no.  95.   tion  howcvcr  does  not  comprehend  either  the  clause  yree  of 

average,  or  the  agreement  that  in  case  of  war  the  premium 
shall  be  increased  to  the  current  rate  of  the  place,  or  other 
covenants  not  printed  in  the  large  form.  For  these  pur- 
poses a  special  and  written  covenant  is  necessary.  To  de- 
termine the  order  of  return  of  premium,  private  policies 
have  as  much  force  as  those  prepared  by  the  ministry  of  a 
» Infra,  ch.  16,     public  oflSccr^^  also  on  the  subject  of  the  lien  of  the  pre- 

sect  5  ^*f^  

>  Infra,  ch.  17,      ^lium  and  the  division  of  effects  saved.'    The  right  to  a 
"^*  ^^*  provisional  judgment  is  not  less  accorded  to  a  private  policy 

SteaSS;  ^i  *y '    ^^^  ^  ^"^  received  by  a  notary.*  (m) 

§  2.  LoM  of  a        If  a  private  policy  has  been  lost,  and  it  has  been  drawn 

pnvate  po  icy.    ^j^  ^j^^  clause  pat/able  to  bearer,  the  assured  would  not  be 

permitted  to  demand  a  loss  without  giving  to  the  insurer 

(m)  Id  France  judgments  are  termed  with  provision,  when  they  allow  the 
party  in  whose  favour  they  are  given  to  proceed  to  execution,  notwithstanding 
an  appeal  made  from  them,  he  giving  security  to  restore  things  precisely  to  their 
former  situation,  should  the  judgment  be  reversed  or  modified.  This  liberty  » 
attached,  or  not,  to  the  sentence  at  the  time  of  pronouncing  it.  In  case  of 
irremediable  damage,  or  where  the  state  of  things  could  not  be  restored,  it  seems 
the  court  exercises  its  discretion  in  withholding  this  liberty ;  but  otherwise  in 
many  instances  it  acccmpanies  the  judgment  in  a  civil  suit. 
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good  and  sufficient  caution  to  guarantee  the  payment  to  be      Chap.  II. 
made:  and  here  the  rules  of  the  Ordonnance  of  1673,  in  the  — -^ — ^_ 


matter  of  bills  of  exchange,  would  govern.  It  has  been  made 

a  question  whether,  in  case  of  denial  of  a  private  insurance, 

a  party  would  be  admitted  to  prove  by  witnesses  the  loss 

of  the  policy.     As  a  general  rule  oral  proof  of  the  loss  of 

instruments  is  admitted  only  in  the  case  where  the  accident 

has  happened  by  superior  force;   and  this  rule  Pothier*  p^jj^?*?,*. 

applies  to  the  present  matter : — "  What,"  says  he,  "  if  one  owSl^ii^Ss; 

of  the  parties  alleged  that  the  contract  had  been  reduced  p^siaTScI^"**  ^* 

to  writing,  but  that  the  instrument  had  perished  in  a  fire  or 

by  some  other  accident  ?     Recourse  must  be  had  in  this 

case  to  the  registry  of  the  insurer.     Every  insurer  ought  to 

keep  one.    But  if  the  registry  also  has  been  enveloped  in  the 

flames !  I  think  in  this  case,  the  fire  or  other  accident  being 

admitted  or  proven,  the  party  might  be  admitted  to  proof 

of  his  contract;  without  having  imputed  to  him  a  deviation 

from  the  commands  of  the  Ordonnance."     Oral  proof  of 

the  loss  of  a  private  policy  is  admissible  only  then  in  the 

circumstances  of  which  this  author  speaks.    The  same 

doctrine  applies  to  policies  received  by  brokers  and  notaries, 

when  they  bear  the  clause  payable  to  bearer. 


Section  VII. 
OF  the  internal  and  essential  form  of  policies. 
The  policy,  says  the  Ordonnance,  "shall  contain  the  $1.  What  is  to 

be  coDtained  in 

name  and  domicil  of  the  assured :  his  character  of  owner  or  a  policy  of  in- 
agent :  the  effects  insured :  the  name  of  the  ship  and  that  of  *^™°*^' 
the  master :  the  place  where  the  goods  have  been  or  are  to 
be  laden :  the  port  whence  the  vessel  has  sailed  or  is  to  sail : 
the  ports  where  she  is  to  lade  and  unlade,  and  all  those 
where  she  is  to  touch :  the  time  when  the  risk  shall  com- 
mence and  end :  the  amount  intended  to  be  insured :  the 
premium  or  cost  of  the  insurance :  the  submission  of  the 
parties  in  case  of  dispute  to  the  award  of  arbitrators :  and 
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Chap.  II. 
Sect.  VII. 

*  Ordonnance  de 
la  Marine,  art.  3, 
des  asaur. 

»  Ch.  2. 


Name  of  the 
assured. 


>  Infra,  ch.  5, 
■ect.  1. 

Domicil  of  the 
assared. 


Character  of 
owner  or  agent. 


*  Infra,  ch.  5, 
•ect.  3. 


*  Supra,  ch.  1, 
•ect  5,  f  3 ;  inft^ 
ch.  5,  sect.  2. 

Property  in- 
sured. 


generally  all  other  covenants  they  shall  choose  to  agree 
upon."  ^ 

From  this  article,  which  is  borrowed  from  the  Guidon,* 
the  Ordonnance  appears  to  have  had  less  in  view  the  esta- 
blishing points  necessary  to  be  contained  in  the  policy,  than 
describing  those  which  are  ordinarily  specified.  It  is  an 
indication  of  the  practice  rather  than  a  general  binding  law. 
The  matters  which  the  Ordonnance  appears  to  confound  are 
of  two  kinds ;  the  one  essential  and  the  other  accidental. 
The  first  belong  to  the  substance  of  the  contract,  but  the 
latter  are  only  accessary  to  it. 

1.  It  is  necessary  that  the  policy  should  contain  the  name 
of  the  person  who  causes  himself  to  be  insured,  so  that  the 
insurers  may  know  with  whom  they  are  contracting.  It 
matters  little  however  whether  the  assured  act  for  his  own 
or  the  account  of  others.  He  may  even  dispense  with 
announcing  the  name  of  his  principal.  It  suffices  that  the 
person  who  causes  himself  to  he  insured  be  named  in  the 
policy,  provided  that  in  other  respects  things  are  regular 
and  there  is  no  surprise.^  2.  If  the  assured  is  a  person 
known,  the  announcement  of  his  domicil  may  be  dispensed 
with ;  but  if  he  is  unknown,  and  there  is  any  interest  on 
the  part  of  the  insurer  in  knowing  the  place  of  his  domicil, 
this  point  might  become  essential.  Thus,  if  the  insurance 
is  made  for  accoimt  of  one  domiciled  in  a  belligerent 
country,  this  circumstance,  tending  to  increase  the  risk,  is 
to  be  declared.  3.  It  matters  little  to  insurers  whether 
the  assured  be  agent  or  owner.  It  suffices  that  the  aliment 
of  the  risk  be  real,  and  that  the  bill  of  lading  accord  with 
the  policy.  The  insurers  are  not  competent  to  raise  the 
question  of  property,  where  this  point  is  irrelevant  to  the 
risks  for  which  they  are  responsible.^  But  if  the  assured 
were  agent  of  the  subject  of  a  belligerent  country,  and  this 
character  would  subject  the  property  insured  to  danger  of 
capture,  the  policy  must  mention  it,  for  nothing  essential  is 
to  be  concealed  from  the  insurers.^  4.  It  is  necessary  that 
the  policy  should  designate  the  property  on  which  the  in- 
surance is  made,  so  that  the  subject  of  the  risk  may  be  de- 
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termiued.     It  must  be  stated  therefore  that  the  insurance  is      Chap.  il. 
made  either  on  the  ship  or  on  cargo,  or  on  both,  or  any  one       ^^' 


thing  in  particular.     6.  The  policy  must  contain  the  name  Name  of  the 
of  the  ship,  so  that  the  fate  of  the  insurers  may  not  wander  '  P" 
through  a  crowd  of  events,  nor  depend  on  the  undefined 
will  of  the  assured.    This  point  is  essential.     It  does  not 
suffice  even  to  designate  the  name  of  the  ship :  it  is  neces- 
sary, in  addition,  to  make  known  her  kind ;  for  it  concerns 
the  insurers  to  know  whether  the  vessel  upon  which  they 
take  risks  be,  for  instance,  a  flat-bottomed  or  a  three-masted 
vessel.^     In  the  case  of  goods  on  their  way  from  foreign  •  infra,  ch.  e. 
countries,  they  may  be  insured  in  quovis  (w).    This  phrase 
is  a  kind  of  implied  designation  of  the  vessel,  which  suffices, 
from  the  necessity  of  the  case.^     6.  The  policy  is  to  contain  » i^ra,  ch.  c. 

sect.  5. 

the  name  of  the  master.     But  the  insurers  cannot  complain  r^^^  master's 
of  a  change  of  captain,  when  this  change  has  been  occa-  '>»™«- 
sioned  by  necessity ;  still  less  if  the  policy  contains  the 
clause  or  other  for  him.^    7.  The  policy  must  determine  ■  inft.,  ch.  7, 
the  two  extremes  of  the  voyage  which  is  the  object  of  the  j^^^^  ^f  ||,^ 
insurance,  that  is  to  say,  the  place  i  quo  and  the  place  n*^ 
ad  quern :  the  first  is  that  from  which  the  risk  begins  to  run, 
and  the  second  that  where  the  risk  will  end.^     If  it  is  >  infra,  ch.  is. 
wished  to  have  liberty  for  the  ship  to  enter  ports  on  the 
nmte  to  trade,  it  must  not  be  forgotten  to  stipulate  the  cor- 
responding clause.^*^    8.  The  time  when  the  risks  will  begin  ^U^  ^^' "' 
and  end,  runs  generally,  with  respect  to  the  body  of  the  Time  of  the 
ship,  from  her  departure  until  her  arrival,  and,  with  respect 
to  goods,  from  their  being  placed  on  board  the  ship,  or  in 
lighters  to  carry  them  there,  until  they  are  delivered  on 
shore.     But  nothing  prevents  the  fixing  other  epochs.^^  "  infra,  ch.  is. 
9.  The  policy  is  to  contain  the  sum  intended  to  be  insured,  Sam  insarad. 
for  it  is  essential  to  know  what  the  insurers  are  to  pay  in 
case  of  loss.    Pothier^  observes,  that  '^  the  fixing  the  sum  »  no.  75. 
is  not  of  the  essence  of  the  contract,  and  that  the  insurers 

(«)  Thif  relaxation  of  prindple  is  admitted  in  English  law,  where  a  party  is 
allowed  to  insnie  hb  goods  on  board  any  thip  or  tlups,  on  condition  of  declaring 
•o  the  face  of  the  policy  as  soon  as  he  becomes  aware  of  it,  and  if  possible 
beiore  the  loss,  the  name  of  the  ship  or  ships  on  board  of  which  they  have  been 
actually  loeded. 
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Chap.  II. 
Skct.  VII. 


»  Pothier,  de« 
▼entea,  no.  25 
and  26. 


The  premiam. 


Sabmission  to 
arbitrator!. 

M  Infra,  ch.  20, 
sect.  1. 

Other  cove- 
nants. 


1*  lUglement 
d'Anvert,  ch.  2. 

$  2.  CoveDaats 

opposed  to  the 

Ordonnance. 

>•  At  the  end  of 
the  Conaulat,  S5S 
and  354. 

"  Art.  1. 

"  L.  5,  Cicero  de 
Legibui. 

«»  Stypm.  4,  7, 
no.  305;  Kuricke, 
p.  833. 

^  Rdte  de  Odnet, 
dec.  102,  no.  5; 
Stypm.  4,  7,  no. 
736;  Roccus, 
not.  61 ;  Casar. 
disc.  1,  n.  8,  and 
disc.  10,  n.  8. 

«>  Bretonier,  t.  3, 

6  120  and  865; 
unod.  desPresc. 
p.  Ill;  Brodeau, 
Cout.  de  Paris, 
t.  1,  p.  130;  Fur- 
gole,  des  test, 
t.  2,  p.  6,  &c. 

$  3.  How  the 
general  clauses 
are  to  be  inter- 
preted. 


may  bind  themselves  to  pay,  in  case  of  loss  of  the  property 
insured,  an  appraised  value.  A  sale  made  at  a  price  to  be 
fixed  arbitrio  honi  viri,  or  at  a  price  which  the  thing  is 
worth,  is  lawful."  ^'  The  same  principle  applies  to  the  con- 
tract of  insurance.  If  the  sum  insured  is  not  ascertained 
at  the  very  time  of  the  contract,  it  suffices  that  it  may  be 
so  by  a  just  valuation  of  the  subject  placed  at  risk.  10.  The 
policy  is  to  contain  the  premium  or  cost  of  the  insurance. 
This  point  is  of  the  essence  of  the  contract,  as  will  be  seen 
in  the  following  chapter.  11.  The  policy  shall  contain  the 
submission  to  arbitrators.  This  point  depends  on  the  pure 
choice  of  the  parties."  12.  The  article  adds  that  the 
policy. shall  contain  all  other  conditions  that  the  parties 
shall  choose  to  agree  upon.  It  is  then  permitted  to  stipu- 
late other  conditions,  provided  they  be  not  opposed  either 
to  the  nature  of  the  contract  or  to  the  principles  of  equity 
and  justice :  and  in  this  our  lawgiver  has  approved  himself 
wiser  than  Philip  II.,  who  prohibited  adding  to  the  policy 
any  other  clause  than  those  he  had  authorized.^^ 

But  is  it  permitted  to  stipulate  agreements  contrary  to 
the  dispositions  of  the  Ordonnance  ?  The  Riglement  of 
Barcelona  ^^  and  the  Riglement  of  Amsterdam  ^^  declare 
null  and  of  no  value  all  contracts  of  insurance  made  and 
passed  in  their  prejudice,  though  the  parties  have  stipu- 
lated and  contracted  to  the  contrary.  This  principle  is  too 
generaL  One  may  not  derogate  from  the  prohibitory  dis- 
positions of  the  Ordonnance  :  Ea  qute  fieri  prohibentur,  H 
Juerint  facta  non  solum  inutilia,  sed  pro  infectis  habentur.^ 
One  may  not  derogate  from  the  directions  of  the  Ordon- 
nance in  points  that  are  of  the  essence  of  the  contract.^ 
But  it  is  permitted  to  vary  from  them  in  all  points  which, 
not  being  prohibited  by  any  express  text,  concern  neither 
the  essence  of  the  contract,  nor  good  morals,  nor  public 
law.^    And  such  is  the  doctrine  of  the  common  law.^ 

The  general  clauses  are  to  be  taken  generally.  They 
embrace  all  cases  that  can  be  comprised  therein.  A  general 
provision  is  as  effective  in  generals,  as  a  special  one  in 
particulars.     A  general  agreement  is  to  be  interpreted  in 
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its  generality.     The  contractmg  parties  are  to  impute  to      Chap.  n. 
themselves  the  inconvenience  of  not  having  affixed  any       "^* 


restriction.    These  rules  are  taught  us  by  all  our  doctors.^  »  Dumouun, 

-f-,  cons.  8,  no.  19; 

They  naturally  apply  to  contracts  of  insurance,  which  are  MMtku,  de 
ttricti  juris  as  to  the  agreements  they  involve.**      The  '**•*• 
clauses  of  a  policy  are  to  be  taken  literally,  when  clear  in  "o-  J*  J  supra, 

en.  ly  sect*  V* 

themselves  :    In  contractu  assecurationis  inspid  debet  id  ^  c»v.  (Um.  i, 

■*  no.  108. 

tantitmy  quod  cerium  est  inter  contrahentes.^ 

But  when  obscure,  the  best,  and  indeed  the  only,  means  i  4.  Doabtful 
of  fixing  their  sense  is  to  recur  to  the  common  law,  because 
in  eases  of  doubt  the  parties  are  presumed  to  have  intended 
to  form  their  agreements  according  to  the  rules  established 
by  the  law,  which  is  nothing  else  than  the  universal  will 
of  the  community :  Verba  conventUmum  secundtim  jus  com- 
mune debent  intelligi.  Nam  jus  commune  informat  conven- 
tiones  easque  interpretatur,  Et  si  conventio  est  ambiguay 
redigitur  ad  intellectum  juris  communis.  Nam  qui  contrahit 
pr€Bsumitur  habere  mentem  quce  congruit  legis  dispositions^   *•  Mjntieu,  de 

Vattel^  explains  admirably  well  all  that  concerns  tlie  »  Droit  detgeni, 
interpretation  of  treaties.     He  informs  us  that  the  first 
general  rule  of  construction  is,  that  it  is  not  permitted  to 
interpret  what  has  no  need  of  interpretation.     When  an 
instrument  is  conceived  in  clear  and  precise  terms,  when 
its  sense  is  manifest,  and  leads  to  nothing  absurd,  there  is 
no  excuse  for  refusing  the  meaning  it  naturally  presents. 
To  seek  elsewhere  conjectures  to  restrain  or  to  enlarge  it, 
is  to  wish  to  evade  it    Once  admit  this  dangerous  method, 
and  there  is  no  instrument  it  will  not  render  nugatory.^  «no.s«s. 
If  the  party  who  could  and  should  have  explained  himself 
clearly  and  precisely,  has  not  done  so,  it  is  so  much  the 
worse  for  him ;  but  he  cannot  be  permitted  subsequently  to 
avouch  restrictions  which  he  has  not  expressed.^    Since  a>No.s64. 
the  just  construction  of  an  instrument  should  tend  only  to 
discover  the  meaning  of  its  author  or  authors,  as  soon  as 
obscurity  presents  itself,  we  must  inquire  what  was  probably 
the  intention  of  those  who  have  drawn  it,  and  understand 
it  accordingly.^     In  the  construction  of  agreements  and  *no.27o. 
promises  we  are  not  to  wander  from  the  common  use  of 
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Crap.  II.      language,  without  very  strong  reasons  for  it.     In  human 
_jJ!^ 1_  affairs,  for  want  of  certainty,  we  must  be  content  to  follow 


probability.  In  most  cases  it  is  very  probable  that  words 
have  been  used  in  their  ordinary  sense ;  that  always  forms 
a  very  strong  presumption  which  cannot  be  overcome  but 

»No.s7i.  by  a  contrary  presumption  still  stronger.^    Words  are  only 

intended  to  express  thoughts.  Hence  the  true  meaning  of 
an  expression,  in  its  ordinary  use,  is  the  idea  that  people  are 

"N0.S7S.  accustomed  to  attach  to  it'^     Technical  terms,  or  terms 

proper  to  the  arts  and  sciences,  are  ordinarily  to  be  under- 
stood according  to  the  definition  given  them  by  masters  in 

»  No.  S76;  infrt,  the  art^    When  matters  which  enter  into  the  reason  of  an 

ch.  8,  Mct.  IS.  .  1         1  11  •     .  1  1 

agreement  are  considered  not  as  actually  existing,  but  only 
as  possible,  the  possibility  alone  of  the  event  prevents  all 
» No.  298.  exception.^     This  luminous  principle  has  ruled  our  juris- 

4  m??  *** ''      prudence  on  the  subject  of  the  rate  of  premiums.'* 
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CHAPTER  III. 


OF   THE    PREMIUM. 


The  premium  being  an  essential  and  integral  part  of  the 
contract  of  insurance,  I  deem  it  fit  to  explain  what  concerns 
ity  before  passing  to  other  subjects.  By  this  means  we 
shall  have  clearer  views  in  relation  to  the  internal  form  of 
the  contract  mentioned  in  the  final  section  of  the  preceding 
chapter. 


Sbction  I. 

GENERAL  OBSERVATIONS  ON  THE  PREMIUM. 

The  law*  terms  the  maritime  interest  the  price  of  the  i  >•  Definition. 

1  •   1      1       1       1  1  1       /»        •  1         *  L.  5,  ff.  de  oaut. 

penl  to  which  the  lender  exposes  the  money  he  lumishes  foen. 
for  maritime  adventure :  Periadi  pretium  est     By  parity 
of  reason,  the  premium  is  the  price  of  the  peril  against 
which  the  insurer  guarantees,  in  case  of  accident  to  the 
subject  insured.    «  Periculi  pretium  est;'  say  Stypmannus^  ^^^j  ^ '. 
and  Pothier.'    The  Ordonnance  informs  us  what  the  pre-  >  No.  sand  si. 
miom  is ;  it  is  the  cost  of  the  insurance.^  J^;  *  "*  *•  ***• 

The  word  premium  comes  either  from  the  word  prtsmiumf  §  2.  Etymology. 
signifying  price/  or  from  the  word  primdy  because  formerly  •  stypm.  ibid. 
Uie  premium  was  paid  before  all,  and  at  the  time  of  signing 
the  policy.^    Hence  it  is  called  primeur,  premie^  caust,  or  Jj,^^*"*  JJj*' ' 

agio  d'aSSUranceJ  '  Diet,  de  Savary. 
.                                                                                      .  verbo. 

The  premium  paid  by  the  assured,  and  the  peril  assumed  ^  3.  xhe  pre- 
by  the  insurer,  are  two  correlatives,  inseparable  from  each  ^"ce  of  the 
other.    Their  union  constitutes  the  essence  of  the  contract :  con^>«ct 
Forma  essentialis  consistit  in  susceptione  pericuU,  et  deter-  ,  g^^^  p  4  1 7 
minato  super  e&  pretio.^  ^'i^' 

2wtet.  10  and  11. 
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Chap.  III. 

StCT.  I. 

$  4.  No  premiam 
without  a  risk. 

*Supra,ch.  1,  a.  1; 
Infhi,  ch.  16 ; 
Pothier,  no.  179. 


1*  Ordonnance 
1681,  art.  27,  S5, 
fto. 

"  Infra,  eh.  19, 
■eet  12. 


» Infra,  eh.  16, 
■eet.  2. 


It  follows  from  this  principle,  that  if  the  voyage  be 
entirely  broken  up  before  the  departure  of  the  vessel,  even 
by  the  act  of  the  assured,  the  insurers  are  to  return  the 
premium,  because  they  have  run  no  risk.^  But  diminution 
in  the  duration  of  the  risk  has  no  effect  to  decrease  the 
amount  of  the  premium.  It  is  due  in  entirety  at  the  mo- 
ment of  the  commencement  of  the  risk,  in  the  case  even 
where  it  has  not  lasted  but  an  instant.^*^  This  rule  favours 
the  insurers,  and  is  for  their  profit,  in  compensation  for  the 
disastrous  accidents  to  which  they  stand  exposed.^^  It 
would  be  moreover  extremely  difficult  to  find  on  this  point 
a  geometrical  proportion.  The  ship  may  incur  more  danger 
in  one  moment  than  during  the  longest  voyage.** 


i  1.  Premium 
for  the  whole 
voyage. 

1  Ordon.  1681, 
art.  7. 

>  Infra,  ch.  13, 
■eet.  12;  eh.  16, 
•eet.  2. 

€  2.  For  a 
limited  time, 
without  deaigaa- 
tioD  of  voyage. 

*  Ordon.  art.  7 
and  84 ;  Infra, 
ch.  12  and  IS. 

§  3.  For  a 
limited  time, 
with  deaignalioQ 
of  the  voyage. 


*  Ordon.  art.  85. 


Section  II. 

DIFFERENT  KINDS  OF  PREMIUk. 

If  the  insurance  is  made  for  the  entire  voyage,  it  is  ordi- 
narily for  the  entire  voyage  that  the  premium  is  stipulated,^ 
without  augmentation  or  reduction  for  the  greater  or  less 
duration  of  the  voyage  insured.* 

If  the  insurance  is  made  for  a  limited  time  without  de- 
signation of  the  voyage,  the  premium  will  be  due  only  for 
this  limited  time,  after  which  all  risk,  so  far  as  the  insurers 
are  concerned,  will  cease.* 

"  But,"  says  the  Ordonnance,  "  if  the  voyage  is  desig- 
nated in  the  policy,  the  insurer  will  run  the  risks  of  the 
entire  voyage;  on  condition  always  that  if  its  duration 
exceed  the  time  limited,  the  premium  will  be  increased  in 
proportion,  without  the  insurers  being  bound  to  restore  any 
part  of  it,  if  the  voyage  lasts  a  less  time."*  Insurers 
who  underwrite  a  policy  of  this  kind  know  that  the  voyage 
may  last  beyond  the  time  limited :  why  then  grant  them 
an  increase  of  premium  in  case  of  a  longer  duration  of 
the  voyage,  while  they  do  not  suffer  any  diminution  in 
case  of  a  shorter  one  ?  For  this  reason :  had  they  intended 
in  every  event  to  be  content  with  the  premium  stipulated, 
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they  would  have  confined  themselves  to  designating  the     Chap.  in. 
voyage ;  but  because  they  feared  the  voyage  might  be  too  — '^ — - — 
long,  they  have  required  a  limitation  of  time,  not  to  destroy 
the  principal  contract  by  which  they  have  assumed  the  risks 
of  the  entire  voyage,  nor  to  lessen  the  fixed  premium,  but 
indeed  to  profit  by  an  increase  of  premium,  in  the  case 
where  the  voyage  should  exceed  the  time  limited.     This 
limitation,  says  Pothier,*  is  supposed  to  be  made  only  in  » No.  $2. 
favour  of  the  insurers.      Such  is  the  hypothesis  of  insu- 
rances for  the  voyage  not  exceeding  six  months^  and  a  pro 
rata  for  excess.     The  premium  for  the  first  six  months  is 
due  in  entirety,  though  the  voyage  last  less  than  six  months, 
and  if  more,  the  premium  is  increased  in  proportion.    Such, 
again,  is  the  hypothesis  of  insurance  for  the  voyage  at  one 
per  cent,  a  month.    The  premium  for  each  month  is  earned 
the  first  day  of  that  month.^    Valin^  says  such  insurances  •  contmuAu 
are  smeular  and  no  more  m  use.     But  our  voyagres  from  «^t.  s. 

7   V    II  **    CK 

the  Levant,  in  fleets,  fiimish  divers  instances  of  this  kind 

of  insurance."  K'nTf,.. 

When  the  insurance  is  made  for  the  voyage  out  and  home  M-  A  tied 
the  premium  is  called  tiedy  because  the  outward  and  home- 
ward voyages  are  bound  together  and  form  but  one.^  The  •  !»»&*»  ch.  is. 
general  rule  established  by  the  Ordonnance  is,  that  the 
entire  premium  is  earned  by  the  insurers  from  the  moment 
they  begin  to  run  the  risks,  though  the  voyage  should  be 
shortened,  changed  or  broken  up  after  the  risk  had  com- 
menced.^®   Whence  it  seems,  that  in  the  case  of  a  tied  pre-  "  Art-  27,  m.  se 

'  ^         and  37. 

mium,  the  whole  premium  would  be  earned  by  the  insurers, 

though  the  ship  do  not  return  at  all.     But  the  Ordonnance 

further  directs,  that  if  the  insurance  is  made  upon  goods  out 

and  home,  and  the  vessel,  having  arrived  at  her  place  of 

destination,  does  not  return,  the  insurer  will  be  held  to 

return  the  third  of  the  premium,  if  there  be  no  agreement 

to  the  contrary.^*    This  may  be  deemed  a  matter  of  grace  "  Art.  e. 

the  Ordonnance  grants  to  the  assured,  from  which,  however, 

no  consequences  are  to  be  drawn,  as  will  be  seen  in  my 

"  Traite  des  contrats  k  la  grosse."^*     These  words,  and  »  ch.  3,  tect.  2. 

does  not  retum^^^  are  generic,  and  embrace  in  their  extent  "  or  art.  e. 
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Chap.  III.     every  thing  insured,  whether  it  be  the  body  of  the  ship  or 
— '- —  cargo.     If  the  insurance  is  made  on  the  body  of  the  ship. 


and  the  voyage  be  broken  up  before  the  ship  has  com- 
menced her  voyage  home,  the  third  of  the  premium  is  to 
be  returned.  A  third  is  likewise  to  be  returned  if  the  pro- 
ceeds of  the  goods  insured  are  not  laden  on  board  on  the 
M  vaiin,  Mt.  6;     vovage  homc.^*   If,  on  the  voyage  home,  proceeds  are  laden 

Pothkr,  no.  188.  -^^^  '  -^^^  "^ 

on  board  of  less  value  than  the  sum  insured,  the  third  of 

the  premium  to  be  returned  would  be  abated  in  propor- 

tf  Pothfer,  188.     tion.^(a)      Article  6  adds,  if  there  is  no  agreement  to 

the  contrary.  It  may  therefore,  by  express  stipulation,  be 
agreed,  that  in  default  of  return  of  the  ship  there  shall  be 
returned  more  or  less  than  a  third  of  the  premium,  or  even 

M  Pothier,  no.        UOUC  at  all.^^ 
189 ;  Valin,  art.  6. 

If  the  vessel  perish  on  the  voyage  out,  the  tied  premium 

is  due  in  whole  to  the  insurer,  who  is  obliged  to  pay  the 

loss,  because  in  that  case  the  contract  is  fully  consum- 

1' vaiin.ut.s7;    mated.^^    This  decision  among  us  has  never  been  ques- 

Pothter,  no.  187.       .  ^  ,  ^      , 

tioned.  I  find  among  my  papers  a  document  conceived  in 
these  terms :  We,  the  imdersigned,  former  judge  and  cour 
suls(&),  and  others,  echevins  and  merchants  of  the  town  of 

(a)  If  the  text  is  not  misapprahended,  its  meaoing  may  be  illitiitrated  ihua:— 
In  a  valued  policy  on  cargo  out  and  home,  for  £1000  at  ten  per  cent  premiam ; 
if  no  proceeds  are  laden  on  board  homeward,  one- third  of  the  premiam  is  to  be 
returned,  viz.  £33 :  6s.  8d.  But  if  proceeds  of  the  value  of  only  £800  are 
placed  on  board,  then  the  amount  of  premium  to  be  returned  will  be  aiscer^ 
tained  by  this  proportion— as  £1000  is  to  £800  so  is  £33 :  6i.  8<i.  to  the  quantity 
sought,  or  £26 :  13<.  id.  In  England  and  the  United  States  this  rule  is  not 
known,  though  in  both  many  cases  have  occurred  where  the  assured  has  been 
held  entitled  to  a  return.  The  principle  seems  to  be  that  laid  down  by 
Lord  Mans6eld,  in  Tyrie  v.  Fletcher,  Cowp.  666,  that  where  a  risk  has  not 
begun,  whether  by  the  act  of  the  assured  or  through  any  other  cause,  the 
premium  shall  be  returned,  but  where  an  entire  risk  has  once  commenced, 
there  shall  be  no  apportionment  or  return  of  premium  afterwards.  On  the 
voyage  out  and  home  the  risk  would  be  deemed  entire,  unless  the  contents  of 
the  policy  clearly  showed  the  contrary.  Still,  from  this  case  as  well  as  otben, 
it  seems  to  result  that  wherever  the  risk  b  divisible,  the  premium  may  be  ap- 
portioned and  a  return  claimed. 

(6)  Juge  et  eantult  is  a  peculiar  and  exceptional  tribunal,  existing  in  all 
commercial  towns  in  France,  composed  of  five  merchants,  elected  annually,  of 
which  one  is  styled  judge  and  the  other  four  consuls,  having  cognizance  of  all 
sorts  of  contestations  between  merchants  and  others  employed  in  commeroe,  in 
any  matter  connected  with  trade;  not  including  in  this  designation  matters 
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Marseilles^  certify  that  at  all  times  where  an  insurance  has     Chap.  hi. 
bean  made  out  and  home  from  any  place  (c),  and  the  vessel 


is  captured  by  enemies,  or  has  suffered  shipwreck  on  the 
▼oyage  to  the  place,  the  whole  premium  is  earned  to  the 
insurers.    Marseilles,  12th  May,  1746. 

M.  VaHn^  proposes  the  case  of  insurance  with  tied  pre-  »  An.  e. 
mium  upon  the  cargo  of  a  ship  sailing  at  first  to  Guinea, 
thence  to  St  Domingo,  then  to  return  to  France.  He  asks 
in  what  proportion  the  premium  will  be  earned  if  the  ship 
retom  from  St.  Domingo  without  cai^o  of  proceeds  on 
board.  It  seems  natural,  says  he,  that  the  gain  of  premium 
should  exceed  the  two-thirds  provided  by  the  article  in  the 
simple  case  of  the  going  to  a  single  place  and  a  return 
without  cargo,  but  in  what  proportion  the  amount  of  pre- 
mium earned  shall  be  stated  it  is  difficult  to  say.  I  answer, 
that  the  touching  in  Gkiinea  is  merely  a  right  to  use  a  port 
on  the  way,  which  modifies  but  does  not  alter  the  voyage 
out,  which  is  complete  only  by  arrival  of  the  ship  at  St 
Domingo.  If  the  ship  return  from  St  Domingo  without 
cargo  of  proceeds  on  board,  we  are  in  the  case  of  the  article, 
and  the  third  of  the  premium  is  to  be  returned ;  for,  in 
matter  of  insurance,  there  are  never  supposed  two  inter- 
meduite  terms  ad  quemj  equally  principal.^^  In  1761  I  » infra,  ch.  is, 
was  consulted  <hi  the  following  case :  Dominique  Pauquet 
caused  himself  to  be  insured,  ui  the  sum  of  4200  liv.,  less 

eonoerning  the  oonitraction,  equipment  and  6tting  oat  of  vessels,  the  hire  and 
wifet  of  sailora.  contracts  of  insorance  and  those  connected  with  nsWgation, 
aod  geaerally  all  that  regards  the  marine,  which  the  Ordonnanoes  exclusively 
eonfided  to  the  seats  of  admiralty,  particular  and  general,  throughout  the 
kingdom.  It  decided  in  the  last  resort,  and  without  appeal,  up  to  the  sum  of 
600  livret,  but  its  judgments  in  causes  involving  a  larger  sum  were  reviewable 
by  the  parlemeDt  of  the  province,  within  three  months.  Its  institution  dates 
from  an  e<^t  of  Charles  IX.,  given  at  Paris  in  1563  \  but  it  owed  the  juris- 
£ction  of  commercial  causes,  which  had  formerly  belonged  to  the  admiralty, 
to  the  ediot  of  commeroe  of  1673.  It  waa  erected  to  render  gvod  and  thort 
juttiett  had  no  vacations,  and  parties  might  plead  before  it  in  person,  without 
the  services  of  an  advocate  or  of  an  attorney.  It  is  often  alluded  to,  and  so  by 
Emerigon,  ax  the  emuular  juriteUethn, 

(c)  D*gHtr^  et  aortU,  This  expression  is  used  by  the  Ordonnance,  the  Code 
de  Commeroe,  and  others,  to  signify  what  by  English  writers  is  sometimes 
feadered  tmt  and  homt,  and  at  others  by  a  circumlocution.  In  all  cases  they 
are  not  exactly  coincident  in  meaning,  but  in  the  present  they  are  equivalent 
terms. 


66 


OF  THE  PREMIUM. 


Chap.  III. 
Sect.  II. 


i  5.  Pramiuin 
OD  premiums. 

**  Jntn,  ch.  8, 
pact,  13. 


'*  Inflra,  ch.  8, 
sect.  13;  Yalin, 
art.  20. 


a  premium  of  twelve  per  cent,  cash,  on  the  cargo  of  the 
barque  Divinee  Gratise,  out  from  Marseilles  to  Cayenne, 
and  to  return  to  a  port  of  the  Ponent  (d),  free  to  the  in- 
surers of  all  the  accidents  of  war.  The  barque  was  captured 
by  the  English^  near  Cape  Spartel,  in  going  into  Cayenne. 
The  insurers  refused  to  return  a  third  of  the  premium.  I 
replied  that  the  refusal  was  unjust  It  was  indifferent 
whether  the  default  in  returning  proceeded  from  the  act  of 
the  assured  or  from  an  event  for  which  the  insurers  were 
not  responsible.  For,  since  the  ship  does  not  return,  and 
default  of  return  is  not  at  the  charge  of  the  insurers,  we  are 
in  the  case  of  article  6,  and  it  matters  not  that  the  ship  has 
not  arrived  at  her  destination. 

Premium  on  premiums  is,  when  over  and  above  his 
capital,  one  causes  to  be  insured  not  only  the  premium, 
but  again  premiums  on  premiums  derivable  from  it^  For 
example,  I  have  a  capital  of  £3000.  I  effect  insurance 
thereon  at  ten  per  cent,  premium.  This  premium  also  I 
cause  to  be  insured  at  the  same  rate,  as  well  as  premiums 
upon  premiums,  until  extinction  of  risk.  Thus  I  set  down 
a  sum  total,  of  which  ninety  per  cent,  is  my  capital,  £3000. 
The  remaining  ten  per  cent  is  the  premium ;  this,  added 
to  the  premiums  on  premiums,  will  give  £333  :  6s.  Sd.  I 
cause  myself  to  be  insured  then  in  the  sum  of  £3333  :  6s,  ScL 
In  case  of  loss  the  insurer  will  pay  my  entire  capital  of 
£3333  :  6s.  8d,  In  case  of  safe  return,  the  insurer  will  gain 
the  £333  :  6s.  8d.  for  the  premium  and  premiums  on  pre- 
miums. If  the  premium  is  twenty  per  cent,  my  capital  will 
not  figure  for  more  than  eighty  per  cent  of  the  sum  total. 
The  more  the  proportion  of  the  premium  shall  increase,  the 
more  the  proportion  of  my  capital  will  diminish ;  so  that, 
if  the  premium  were  ninety  per  cent,  leaving  my  capital  in 
amount  only  ten  per  cent.,  the  total  insured,  comprising 
the  premium  and  premiums  on  premiums,  would  reach  the 
large  sum  of  30,000  livres.  Different  examples  of  this  will 
be  seen  hereafter.*^ 

(d)  Ponent.    So  is  termed  all  the  sea  that  lies  to  the  westward  of  Marseilles 
or  the  straights,  embradng  the  ports  on  the  Atlantic  coast  of  France. 
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In  section  6,  §  2,  of  this  chapter,  I  shall  speak  of  pre-     Chap.  hi. 
miums  compensable  and  of  conditional  premium,  and  In  -         '    '  - 
section  1 1,  of  implied  premium.  IL^Z^ 

In  time  of  war  it  is  customary  to  stipulate  that  the  !?^  conditional. 

,  ,  Premram  im- 

premium  shall  be  diminished  in  certain  cases.     For  in-  plied. 
stance,  I  cause  to  be  insured  out  from  the  French  islands  cible. 
to  Marseilles,  less  the  premium  of  twenty-five  per  cent, 
which  shall  be  reduced  to  twenty  per  cent,  if  the  voyage 
is  terminated  in  a  port  of  the  Ponent.     I  cause  to  be  in- 
sured out  from  the  French  islands  to  Marseilles,  less  the 
premium  of  twenty-five  per  cent,  which  shall  be  reduced  to 
twenty  per  cent,  if  the  ship  arrive  safe.     I  cause  to  be 
insured  out  from  the  French  islands  to  Marseilles,  less  the 
premium  of  twenty-five  per  cent,  which  shall  be  reduced 
to  five  per  cent  if  peace  is  definitively  declared  before  the 
ship  sails.^     In  time  of  peace  I  cause  to  be  insured  out  » infra,  teet. 
from  the  islands  to  Marseilles,  less  the  premium  of  two  per  premium  ang- 
cent,  which  shall  be  increased  to  the  current  rate  of  the  ™«"**'i^«' 
jdace  if  war  is  declared.^^  and  4. 


Section  III. 

RATES  OF  PREMIUM. 

Wolf^  says,  that  an  equaUty  is  to  be  preserved  between  *  §  679. 
the  premium  paid  the  insurer  and  the  peril  for  which  he 
makes  himself  responsible :   JEqualitas  observanda  inter 
at^ersionem  periculi  et  mercedem  qtus  pro  ed  datur.    The 
premium,  says  Pothier,  to  be  equitable  ought  to  be  a  fair 
price  for  the  risks  which  the  insurer  assumes  by  his  con- 
tract'   This  is  an  arbitrary  point,  depending  on  circum-  >  Pothier,  no.8s. 
stances  of  time  and  place,  and  even  on  the  different  manner 
in  which  objects,  present  and  future,  are  regarded,  and  it  is 
impossible  therefore  to  establish  any  rule  to  fix  the  rate  of 
premium.    We  must  necessarily  look  to,  and  be  governed 
by,  the  agreements  of  the  parties.^     It  is  customary  to  sti-  »  Guidon,  ch.  15, 
pulate  for  the  premium,  a  rate  by  way  of  so  much  per  cent.  JJ^^"*** ' '   . 
on  the  sum  insured.^    There  is  nothing  to  prevent  the  y^*"'"**'* 

or  4  Guidon,  ch.  I, 

art.  1. 


»  Art,  7. 
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Sect.  IIL     Stipulating  a  fixed  sum.*    The  premium  agreed  upon  by 
i~¥oiMa~no7si.  the  parties  between  themselves  must  be  taken  to  be  a  just 

one ;  so  that,  complaints  of  ksion  are  not  to  be  admitted 
•  Pothicr,  no.  82,  except  in  case  of  manifest  deceit  or  surprise.^ 

and  197.  ^ ,  .  ... 

yalmy"^  after  remarking  that  eyerything  tending  to  increase 
the  risk  is  to  be  declared  by  the  assured  in  the  policy,  and 
that  this  declaration  must  conform  to  the  truth,  on  pain  of 
nullity,  according  to  circumstances,  adds,  that  the  least  that 
would  happen  would  be  to  subject  the  assured  to  an  increase 
of  premium  proportioned  to  the  increased  rbks  the  insurer 
has  been  made  to  run,  through  his  false  declaration.  But  it 
is  generally  a  loss  which  occasions  complaints  of  this  nature, 
and  it  would  be  but  a  sad  gift  to  make  the  insurers,  to 
accompany  a  condemnation  to  pay  the  loss  with  an  increase 
of  premium.  The  judge  may,  according  to  the  circum- 
stances of  the  case,  pronounce  the  insurance  void.  But 
his  sentence  would  be  manifestly  unjust  and  of  no  effect,  if, 
in  letting  subsist  a  contract  recognized  to  be  vicious,  he 
confined  himself  to  applying  to  it  a  modification  as  contrary 
to  the  covenants  stipulated,  as  ineffectual  to  satisfy  the  pro- 
per interests  of  the  party  injured. 

If,  before  the  sailing  of  the  ship,  or  during  the  course  of 
the  risk,  the  insurer  demands  the  cancelling  of  the  policy, 
on  the  ground  of  misrepresentation  of  some  material  cir- 
cumstance, his  demand  could  not  be  denied.  It  would  be 
tyranny  to  force  him  to  accept  an  increase  of  premium. 
The  thing  admits  of  no  middle  ground ;  dther  the  contract 
must  be  avoided,  or  it  must  have  effect  as  it  is.  If  the 
ship  is  lost,  and  the  insurers  prove  a  concealment  of  some 
material  circumstance,  the  contract  must  be  broken.  It  is 
no  longer  time,  says  Pothier,  after  the  period  of  the  risk  and 
the  loss  have  both  arrived,  to  offer  them  the  price  of  the 
risk.^ 

But  if,  at  the  outset,  the  nature  of  the  risk  has  been  fully 
declared,  the  insurers  will  not  be  permitted  to  dispute  the, 
payment  of  the  loss  under  pretext  of  the  smallness  of  the^ 
amount  of  the  stipulated  premium,  nor  to  require  an  in- 
crease of  premium.    Certain  underwriters,  for  a  premium  - 


*  Pothier,  no. 
196. 
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of  four  per  cent,  had  insured  upon  the  cargo  of  the  bark     Chap.  hi. 
Sl  Joseph,  consisting  of  silks.    Others,  for  a  like  premium  — — — 1. 
of  four  per  cent,  had  insured  the  same  cargo,  consisting  of 
silks,  free  of  ccmfiscation  by  the  Spaniards.    The  ship  was 
confiscated,  and  the  first  insurers  were  held  to  pay  the  loss.^  *  infra,  ch.  s, 
Valin'^  acknowledges  this  decision  to  be  legal  and  con-  i«  Art.  49. 
fbrmable  to  principles.    "  But,"  says  he,  **  there  is  one 
thing  which  excites  regret,  viz.  the  error  or  want  of  fore- 
sight on  the  part  of  the  insurers,  who  had  agreed  only  for 
a  premium  of  four  per  cent  for  indemnity  against  all  risks, 
while,  at  the  same  moment,  other  insurers,  in  demanding 
the  like  premium,  prudently  excluded  the  risk  of  confisca- 
tion by  the  Spaniards.    Why  such  an  inequality  of  condition 
between  these  different  underwriters  ?    Apparently  the  first 
would  have  been  in  case  to  demand  at  least  a  very  consider- 
able increase  of  premium ;  but,  on  the  other  side,  nothing 
may  be  added  to  the  clauses  of  a  policy  of  insurance.    We 
most  admit  therefore,  that  the  case  was  well  judged  in 
rigour  of  law,  and  that  the  first  insurers  are  only  to  be 
pitied  for  not  having  better  watched  over  their  interests." 

But  the  insurers  of  the  bark  St.  Joseph,  who  had  under- 
written the  policy  in  every  event,  did  not  complain  of  being 
dec^ved.  They  were  determined  in  the  matter  by  the  cir- 
cumstances of  the  moment  Moreover,  I  do  not  find  that  it 
is  rigour  of  law  to  decide  in  conformity  to  the  agreement  of 
the  parties,  which  we  cannot  easily  wander  from  without 
fiUling  into  arbitrary  courses  and  destroying  the  faith  of 
contracts.^^  "  infra,  ch.  s, 

sect.  5,  i  3. 


Section  IV. 

IS  THE  PREMIUM  TO  BE  INCREASED  OR  DIMINISHED  BY  THE 
INTERVENTION  OF  WAR  OR  PEACE  ? 

The  intervening  of  war  or  peace,  after  the  signing  of  the 
policy,  is  not  a  reason  either  for  increasing  or  diminishing 
the  stipulated  premium,  .unless  there  has  been  a  special 
covenant  on  this  point.  By  the  printed  clauses  in  our 
policies,  the  underwriters  submit  to  all  risks,  as  well  divine 
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Chap.  III.     as  human;  from  friends^  from  enemies  known  or  miknown; 
takings  and  detentions  of  princes,  reprisals  just  or  unjust, 


&c.  They  have  no  right  therefore  to  an  increase  of  pre- 
mium because  of  the  intervention  of  war,  if  they  have  not 
stipulated  for  such  increase ;  nor  can  the  assured  require  a 
diminution  of  the  premium  on  the  ground  of  a  declaration 
of  peace,  for,  as  Vattel  says,  the  mere  possibility  of  the 
event  suffices  to  prevent  all  exception. 
i  1.  War  of  During  the  war  of  1744,  certain  insurers  pretended  that 

1744 

they  were  not  to  be  held  in  the  case  of  prize  made  by  the 
English,  because  it  was,  they  argued,  a  case  unusual  and 
unforeseen.    They  were  held  to  pay  the  loss,  and  to  rest 
satisfied  with  the  moderate  premiums  agreed  upon  before 
the  declaration  of  war.     It  was  not  deemed  allowable  to 
>  Infra,  ch.  12,     sct  asidc  the  plain  meaning  of  the  contract.^     By  parity  of 
$  2.  Peace  of    ^^^^i^y  when  peace  was  announced,  it  was  considered  that 
>748.  the  premiums  were  to  be  paid  such  as  they  had  been  sti- 

pulated. But  an  arr^t  of  the  Council  of  State,  12th  July, 
1748,  declared  of  no  effect  all  policies  made  before  the 
signing  of  the  preliminaries  of  peace  relating  to  ships  not 
yet  put  at  risk.  It  simply  granted  to  the  insurers  in  other 
cases,  to  indemnify  them  for  the  ordinary  risks,  a  premium 
of  from  eight  to  fifteen  per  cent.,  according  to  the  distance 
of  the  places.  As  this  arr£t  spoke  only  of  ships  at  the 
time  of  the  preliminaries  of  peace  within  the  ports  of  the 
kingdom,  or  the  ports  and  roads  of  the  colonies  in  Ame- 
rica, a  second,  18th  January,  1749,  ordered  that  the  pre- 
ceding arr^t  should  have  effect  in  regard  to  ships  employed 
in  the  commerce  of  the  ports  of  the  Levant  It  ordains 
that  in  place  of  the  high  war  premiums  stipulated  in  policies 
made  before  information  of  the  signing  of  preliminaries  of 
peace,  with  respect  to  the  ships  before  mentioned  not  sail- 
ing from  the  ports  of  the  Levant  until  the  expiration  of  the 
delays  fixed  by  Ordonnance  of  26th  May  of  the  same  year, 
1748,  the  assured  shall  only  be  held  to  pay  the  insurers  a 
premium  proportioned  to  the  oijlinary  sea  risks  they  have 
run,  to  be  regulated  by  the  policies  made  for  like  voyages 
from  the  Levant  since  the  said  preliminaries  of  peace  were 
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known.     Also  that  the  said  insurers  shall  not  be  entitled     Cbap.  III. 

to  demand  any  indemnity  by  reason  of  the  tarrying  of  the  — ^^ -  ~ 

said  vessels  in  the  ports  and  roads  of  the  EcheUes  (e)  afore- 
saidy  and  that  with  regard  to  vessels  which  before  the 
expiration  of  the  period  fixed  by  the  last-mentioned  Ordon- 
nance,  and  in  a  time  of  war  risk,  have  passed  from  one 
port  in  the  Levant  to  another,  there  shall  be  paid  to  the 
insurers  an  additional  indemnity  proportioned  to  the  dis- 
tance between  them,  to  be  estimated  by  insmunces  made 
during  the  war  in  like  case ;  and  for  want  of  these,  the 
amount  of  said  indemnity  shall  be  awarded  by  the  ^chevins 
and  deputies  of  the  Chamber  of  Commerce  of  Marseilles, 
whom  his  majesty  has  commissioned  and  authorized  to 
this  effect,  whenever  the  parties  interested  shall  not  s^ee 
among  themselves.  Again,  in  conformity  with  article  27 
of  the  Ordonnance  de  la  Marine,  that  policies  made  upon 
such  of  the  said  ships  as  shall  have  begun  their  voyage 
before  the  expiration  of  the  delays  fixed  by  the  said  Ordon- 
nance of  May  26,  1748,  and  which  have  arrived  at  the 
Island  of  Malta,  shall  be  enforced ;  consequently  that  the 
insurers  shall  be  paid  in  full  the  premium  stipulated  by  the 
said  policies  respectively.  Nevertheless  the  provisions  of 
the  present  decree  shall  not  have  any  retroactive  effect,  nor 
work  any  change  in  arrangements  which  at  the  time  of  the 
publication  hereof  shall  have  been  made  and  agreed  to 
between  the  insurers  and  assured,  by  reason  of  matters 
above  set  forth. 

This  reservation  of  any  retroactive  operation,  and  the 
confirmation  of  intermediate  arrangements  made  by  the 
parties  interested,  sufficiently  show  that  these  two  arrets  of 
the  council  were  caused  by  reasons  of  state,  and  no  conse- 
quence therefore  is  to  be  drawn  from  them. 

The  hostilities  committed  by  the  English  in  1755  will  be  $  3.  HostilitiM 
Jong  remembered.    Our  merchant  ships  were  the  prey  of 

(tf)  The  ports  or  trading  towns  of  the  Levant  are  so  termed,  and  the  most 
noted  of  these,  at  the  time  our  ythor  wrote,  were  Tripoli,  Algiers,  Tunis, 
Candia,  Cairo,  Alexandria,  Aleppo,  Alexandretta,  Cyprus,  Smyrna  and  Con- 
stantinople, which  the  ships  of  Marseilles  usually  visited  in  succession  and  in 
a  icgalar  order  on  every  voyage. 
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Chap.  III.     their  piracies.    The  Marseilles  insurers  paid  nniious  losses, 
'^'  without  thinking  of  daooanding  an  increase  of  premium, 


because  they  felt  that  none  was  due  to  them,  unless  it  had 

'  No.  83.  been  stipulated  in  the  policy.     Pothier^  informs  us  that  the 

English  insurers,  who  before  the  hostilities  of  1766  had  at 
low  premiums  insured  many  ships  and  effects  belonging  to 
our  merchants,  hesitated  not  in  paying  the  insurance  on 
ships  and  property  captured  since  the  commencement  of 
hostilities  by  the  privateers  of  their  own  country,  and  with- 
out demanding  any  increase  of  premium.  But  the  sam^ 
author  immediately  proceeds  to  speak  of  several  judgments 
rendered  by  the  Admiralty  of  Paris,  confirmed  by  arrdts, 
awarding  to  insurers  an  increase  of  premium  proportioned 
to  the  increase  of  risks  caused  by  the  hostilities  of  1766, 
though  the  policies  made  in  time  of  peace  were  direct  and 
plain,  and  without  any  clause  for  increase  of  premium  in 
case  of  war.  This,  he  observes,  is  one  of  those  cases  where 
equity  is  to  supplant  for  a  time  strict  rigour  of  principles ; 
but,  as  I  have  just  said,  this  doctrine  of  Pothier's  was 
ndther  adopted  among  us,  nor  claimed  by  our  Marsdlles 
insurers. 

$  4.  Peace  of        When  the  publication  of  peace  took  place  in  1763,  tibe 

rules  promulgated  proprio  motu  by  the  arrets  of  the  council 
of  state  above  referred  to  were  not  renewed.  The  high 
premiums  stipulated  in  time  of  war  suffered  no  diminution. 

s  No.  86.  Pothier^  maintains  that  the  reasons  which  induced  the  tri- 

bunals to  increase  the  premium  in  the  case  of  war  happen- 
ing, would  not  seem  to  operate  for  diminishing  it  in  the 

«  Art.  7.  case  of  the  unexpected  return  of  peace.    Valin^  also  at- 

tempts to  find  a  difference  between  the  two  cases.  To  my 
mind  there  is  xKMie.  If  the  premium  is  increased  in  the 
one  case,  it  ought  to  be  diminished  in  the  other,  and  tnee 
versd.  I  do  not'  see  why  Valin  and  Pothier  take  the 
inverse  of  these  arrets  of  the  council.  Things  at  least 
should  be  equal.  But  until  we  have  a  new  enactment  upon 
the  subject,  I  think  the  commoq^  law  should  prevail,  and 
so  much  the  more  because  it  depends  on  the  parties  them- 
selves to  provide  for  the  case  of  peace  or  war  in  the  policy. 
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The  printed  fonn  of  Nantz  runs,  that  in  case  of  war,  hos-  cdap.  ill. 
tilitiesy  or  reprisals^  with  any  maritime  power  before  the  Sect,  iv. 
arriral  of  the  ship,  the  premium  shall  be  increased  to  the 
current  rate  of  the  place.  It  ought  to  have  been  added 
that  it  should  be  diminished  m  case  of  peace.  In  the 
Marseilles  form  nothing  like  this  is  found,  and  our  law 
upon  the  point  has  always  held  to  the  agreements  in  the 
contract  itself,  without  substituting  in  their  place  the  rea- 
sons of  a  shifting  equity.  Under  the  pretext  that  these 
agreements  are  to  be  understood  rebys  sic  stantibusy  we  are 
not  permitted  to  wander  out  of  them  when  an  event  is  in 
question  that  has  been  or  might  have  been  foreseen.  The 
Ordcmnanoe  places  the  event  of  war  at  the  charge  of  the 
insurers,  who  submit  to  it,  inasmuch  as  they  do  not  except 
it,  and  still  more  when  the  very  case  is  expressed  in  the 
form  of  the  insurance. 


Section  V. 

OV  THE  CLAUSE  THAT  IN  CASE  OF  WAR  OR  HOSTILITIES  THE 

PREMIUM  SHALL  BE  INCREASED. 

The  want  of  this  clause  in  our  policies  had  not  occa- 
flioiied  any  suits  on  the  subject  of  the  rate  of  premium,  but 
its  insertion  at  once  gave  rise  to  new  questions  and  excited 
great  debates.  What  it  would  seem  ought  to  have  main- 
tained peace  only  served  to  scatter  discord. 

The  acts  of  violence  committed  by  the  English  in  1764,  §  i.  Hostilities 
in  the  neighbourhood  of  the  Ohio  river,  awakened  our  mer-  ^ 
chants  to  the  necessity  of  providing,  so  far  as  was  possible, 
for  the  safisty  of  their  business.  At  this  period  they  began 
to  stipulate  that  the  premium,  or  the  maritime  interest  or  the 
firoghty  should  be  increased  in  case  of  war,  and  the  more 
proivident  inserted  in  their  contra^,  in  case  of  war,  hosti- 
lities or  reprisals.  The  8th  July,  1756,  the  Alcide  and  the 
lis  were  captured ,  and  presently  after  both  seas  were  infested 
with  English  squadrons,  which  seized  our  merchant  vessels. 
Many  suits  were  the  consequence  of  this  state  of  things.    It 
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Crap.  III.     was  difficult  to  know  how  to  characterize  such  systematic 
^^ !_  robbery.   Was  it  a  war?    According  to  the  principles  of  the 


law  of  nations,  war  is  that  which  one  nation  declares  against 
another  in  a  public  and  solemn  manner.  Was  it  hostilities  ? 
Hostilities  are  the  consequence  of  a  war  declared :  Hastilitas 
ah  hoste.  Was  it  an  arrest  of  princes?  An  arrest  by 
princes  is  incompatible  with  the' violence  and  spirit  of  de- 
predation. Was  it  piracy  ?  This  was  in  fact  the  true  de- 
scription of  these  captures ;  but  being  made  not  by  secret 
expeditions,  non  furtivis  expeditianibus,  but  in  the  guise  of 
I  PatereuiuB,  opcu  war,  belli  more}-  they  were  to  be  considered  as  real 
'"••  '"^  **■         acts  of  hostmty  of  one  nation  against  another.    Here  was 

*  Philip.  8,  c.  1.    an  occasion  to  apply  the  remark  of  Cicero,^  that  there  is  no 

middle  ground  between  peace  and  war,  iider  bellum  etpacem 
s  Droit  public,      medium  nihil  est     De  Mably '  observes,  it  is  not  a  declara- 
tion of  war  which  constitutes  the  state  of  war  between  two 
nations,  but  the  hostilities  they  commit  one  against  the 
« Tom. «,  p.  M7.    other,  and  the  injuries  they  mutually  inflict     Villaret* 

informs  us,  that  in  1336  Edward  II.  issued  an  order  to 
seize  all  the  property  of  citizens  of  France,  and  commanded 
the  English  admiral  to  cruize  along  the  French  coast 
Philip  de  Valois,  on  his  part,  issued  commissions  to  take 
possession  of  the  Duchy  of  Guienne  and  Ponthieu.  Hos- 
tilities commenced  on  both  sides,  without  being  preceded 
by  any  declaration  of  war. 

Accordingly  the  parlements  by  their  arrets  allowed  an 
increase  of  premium,  of  freight  and  of  maritime  interest : 
1.  When  this  increase  had  been  stipulated  by  the  indefinite 
clause  in  case  of  war,  hostilities  or  reprisals.  2.  When  it 
had  been  stipulated  by  the  indefinite  clause  in  case  of  war 
or  in  case  of  declaration  of  war.  3.  Even  when  it  had 
been  stipulated  since  hostiUties  were  known  to  exist,  and 
before  the  declaration  of  war  of  18th  May,  1766.  The 
judgment  rendered  by  th%  court  of  admiralty  at  Marseilles, 
8th  March,  1758,  the  motives  of  which,  drawn  up  by  me, 

•  Art.  5.  appear  in  the  Commentary  of  Valin,*  was  reversed  by  arrfit 

of  the  parlement  of  Aix,  on  the  report  of  M.  De  Boades, 
•No. 85.  12th  May,  1759.    Pothier^  reports  a  like  arrfit  of  the 
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parlement  of  Paris.     *^  Though  the  increase  of  premium  in     Chap.  hi. 

Sect.  V. 


case  of  declaration  of  war/'  says  he^  **  had  been  stipulated  - 
since  the  commencement  of  hostilities^  this  clause  was  not 
to  be  understood  of  the  case  of  a  solemn  declaration,  which 
18  a  thing  indifferent  to  the  parties,  but  of  the  case  of  the 
continuation  of  hostilities.  It  was  only  a  future  and  un- 
certain case  that  could  have  been  the  object  of  the  clause, 
because  at  the  time  of  the  execution  of  the  policy  it  might 
have  been  hoped  the  two  powers  would  come  to  terms  and 
that  hostilities  would  not  continue."  At  the  period  of  the 
war  of  1765,  the  epochs  of  the  commencement  of  hostilities 
in  each  sea  were  distinguished,  and  the  stipulated  increase 
was  allowed  only  in  the  case  of  ships  which  since  each 
epodi  had  been  respectively  at  risk.  The  merchants  of 
Nantz  and  Bordeaux  had  prepared  on  this  subject  a  sort 
of  tarif  or  regulations. 
The  war  of  1778  again  suggested  the  same  plan.    The  §2.  War  of 

1778 

merchants  of  Nantz  and  Bordeaux  attempted  to  fix,  by  new 
regulations,  the  epoch  of  the  commencement  of  hostilities 
upon  each  vessel's  route.  But  these  not  having  the  force 
of  law,  were  followed  by  a  crowd  of  suits  among  the  Mar- 
seilles merchants,  on  the  subject  of  increase  of  premium  in 
case  of  war.  April  5,  1779,  his  majesty  wrote  to  M.  the 
Admiral  the  following  letter : — "  I  am  informed  that  doubts 
have  arisen  as  to  the  epoch  at  which  the  commencement  of 
hostilities  is  to  be  fixed,  and  that  this  uncertainty  is  likely 
to  occasion  disputes  prejudicial  to  commerce.  It  is  to  pre- 
vent these  that  I  have  judged  it  necessary  to  explain  to  you 
more  particularly  what  I  have  already  announced  by  my 
letter  of  10th  July.  I  charge  you  therefore  to  make  known 
to  all  under  your  orders,  that  it  is  the  insult  to  my  flag 
inflicted  by  the  English  squadron,  in  seizing,  17th  June, 
1778,  my  frigates  Licorne  and  Pallas,  that  has  obliged  me 
to  have  recourse  to  reprisals;  and  that  it  is  from  this  17th 
June,  1778,  that  the  commencement  of  hostilities  committed 
against  my  subjects,  by  those  of  the  King  of  England,  is  to 
be  dated."  This  decision  was  precise,  but  comjdaints  con- 
tinued.    It  was  said  that  the  increase  of  premium  was  to 
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Chap.  III.     be  the  price  of  increased  risk ;  that  such  was  the  meaning 

'- — - —  of  the  stipulated  clause,  regard  being  had  to  the  nature  of 

the  contract;  that  on  the  17th  June,  1778,  the  English  had 
not  yet  troubled  our  navigation,  and  that  the  authority  to 
cruise  for  French  vessels  was  only  published  at  London  the 
29th  July  following. 

An  arrfit  of  the  parlement  of  Aix,  19th  July,  1779,  on 
the  report  of  M.  De  Balon,  (confirming  the  judgment  of 
our  Admiralty,)  in  favour  of  the  underwriters  upon  the 
vessel  called  the  Marechal  de  BrissdC,  decrees,  "  by  way 
of  regulation  on  the  subject,  that  the  commencement  of 
hostilities,  upon  which  depends  the  increase  of  premiums, 
stipulated  for  in  case  of  war,  shall  be  and  remain  fixed  at 
17th  June,  1778,  and  consequently  every  increase  of  pre- 
mium stipulated  in  the  contract  and  depending  on  the  case 
of  a  declaration  of  war,  hostilities  or  reprisals,  shall  be  due 
fi'om  this  point  of  time  for  all  ships  so  insured :  and  as  to 
policies  on  vessels  arrived  at  their  destination  after  the  17th 
June,  1778,  wherein  it  is  screed  to  foUow,  for  the  increase 
of  premium,  the  rate  of  the  place,  the  said  increase  shall  be 
ruled  by  said  rate,  by  the  Chamber  of  Conmierce  of  Mar- 
seilles." 

An  appeal  was  carried  to  the  council  sitting  en  cassation, 
against  this  arrSt,  which,  however,  was  putting  an  end  to 
much  litigation  on  the  subject.  The  insurers  and  the 
assured  appointed  each  their  agent,  and  were  respectively 
represented  before  the  council.  The  question  was  discussed 
anew.  The  increase  of  premium  for  which  the  insurers 
were  contending,  formed  a  matter  of  more  than  a  million. 
They  continued  to  rest  with  proper  confidence  on  the  letter 
written  by  his  majesty.  On  the  other  hand,  it  was  ai^ed 
by  the  assured,  that  this  letter  was  not  an  act  of  legislation. 
That  the  solemn  forms,  employed  by  the  legislator  to  express 
his  will,  negative  the  supposition  that  a  letter  written  to 
the  admiral  can  have  the  force  of  law  in  the  settlement  of 
individual  controversies.  It  is  true,  said  they,  that  the 
hostilities  of  the  English  reach  as  far  back  as  the  17th 
Jime,  but  these  were  hostilities  against  the  king's  flag. 
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The  letter  itself,  in  fkct,  cites  only  the  attack  on  the  Belle     Chap.  III. 
Poole,  and  the  stopping  the  frigates  Licome  and  Pallas,  —  *"*     — 


bat  no  i^gression  on  the  merchant  marine.  It  may  have 
suited  the  political  views  of  government,  to  advise  all 
Europe  of  the  origin  of  the  troubles  then  appearing,  and  of 
the  precise  period  at  which  the  English  committed  the  first 
aggression  on  the  law  of  nations.  Once  again,  however, 
the  intention  of  the  king  was  not,  and  could  not  have 
been,  to  prescribe  rules  of  decision  for  controversies  then 
dividing  his  merchant  subjects.?  '  comuiution  de 

Notwithstanding  however,  all  the  arguments  used  on  be-  Mjejj  ^JJJx&n- 
half  of  the  merchants  assured,  their  appeal  was  rejected  by  *^^**- 
arrSt  of  the  council  in  February,  1780.  It  was  thus  then 
most  solemnly  decided,  that  the  clause  of  increase  of  premium 
in  case  of  war  is  effective  from  the  moment  of  the  first 
decided  act  of  hostility,  without  distinction  of  places.  In 
certain  cases  this  may  seem  hard,  but  the  public  good 
demands  that  there  should  be  one  fixed  rule  to  prevent 
litigation.  People  remembered  the  multitude  of  suits  this 
same  question  had  occasioned  at  the  time  of  the  preceding 
war.  It  was  therefore  wisdom  in  his  majesty  to  cut  up 
the  root  of  these  contentions,  always  fatal  to  commerce. 
Inconveniences  of  detail  never  arrest  the  legislator  in  his 
course,  and,  as  observes  M.  D'Aguesseau^,  it  has  ''never  •  xom.  9,  p.  64i. 
been  doubted  that  the  simplest  rules,  and  those  most  exempt 
from  abuses  and  disputes,  best  consult  in  all  cases  the  in- 
terests of  conmierce  and  of  the  individual  merchant." 


Section  VI. 

OF  the  payment  of  the  premium. 
The  etymology  of  the  word  indicates  that  the  premium  is 
to  be  paid  at  the  time  of  signing  the  policy.    The  Ordon- 
nance^  says  the  premium  or  cost  of  the  insurance  shall  be  1  Art.6. 
paid  in  full  at  the  time  of  signing  the  poUcy.    The  Edict  of 
January,  1777,*  prohibits  the  brokers  of  Marseilles  from  « Art.  7. 
effecting  any  insurance,  where  the  premium  shall  not  be 
paid  in  fbU  at  the  time  of  signing  the  policy.    But  the 
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Chap.  III. 
Si.cT.VL 

s  Art.  10. 


<  Art.  3. 


$  I.  [d  what 
time  ibe  pre* 
mium  is  to  be 
paid. 

*  Stypxn.  p.  4, 
c.  7,  no.  359 ; 
Pothier,  no.  191. 

•  Art.  6. 


*  L.  14,  ff.  de 
reg.  Jur.  f  2. 


*  Stypm.  loco, 
no.  381 ;  Pothier, 
no.  191. 


*  Pothier,  no.  81. 


Declai'ation^  of  25th  October  following  modifies  this,  in  say- 
ing— the  payment  of  the  premiums  realized  conformably  to 
the  said  Edict,  or  paid  according  to  the  agreements  between 
the  insurer  and  the  assured  contained  in  the  policy,  &c. 
For,  according  to  the  Ordonnance,^  policies  of  insurance 
are  susceptible  of  all  agreements  the  parties  may  choose  to 
insert,  provided  always  they  do  not  violate  the  essence  of 
the  contract  nor  prohibitory  enactments.  If  the  policy 
contains  no  provision  for  delay,  nor  other  condition  on  the 
subject  of  payment  of  the  premium,  the  insurer  is  entitled 
to  call  for  it  immediately.^  Valin^  says,  that  at  Rochelle, 
and  in  many  other  places,  the  premium  is  not  paid  untO 
after  the  lapse  of  the  risk,  that  is  to  say,  until  after  the 
right  to  it  has  vested  beyond  the  possibility  of  return,  and 
that  is  so  well  established  a  custom  that  it  is  not  necessary 
to  express  it  in  the  policy.  At  Marseilles  the  premium  must 
be  paid  without  delay,  unless  there  is  a  stipulation  to  the 
contrary.  Such  is  the  rule  established  by  the  Declaration 
of  1777  just  cited,  as  well  as  by  the  common  law  :  In  om- 
nibus obligationibusy  in  quibus  dies  non  ponitur,  presenti  die 
debeturJ  If  the  policy  does  provide  for  delay,  the  pre- 
mium cannot  be  demanded  until  aft^r  the^  lapse  of  the 
period  prescribed.^  In  many  places  it  is  the  custom  for 
the  assured  to  give  the  insurer  a  promissory  note  for  the 
premium.^  Such  is  the  case  at  Marseilles,  but  it  does  not 
operate  as  a  novation  (/). 

(/)  Novation  is  a  term  that  figures  much  in  the  writings  of  Roman  law- 
yerSy  and  thence  has  descended  to  French  law,  without  losing  much  of  its 
importance,  or  anything  of  its  ori^nal  meaning.  It  is  the  change  of  an  obliga* 
tion  into  a  later  one ;  so  that  the  old  obligation  is  destroyed,  and  a  new  one 
constructed  out  of  it.  In  some  cases  it  is  effected  by  operation  of  law,  but 
more  frequently  it  is  the  act  of  the  parties.  It  is  of  four  kinds.  The  first  is  a 
change  of  the  obligation  only,  without  the  intervention  of  new  parties,  as  where 
money  is  owing  on  any  obligation,  and  the  debtor,  with  benefit  to  himself,  and 
advantage  to  the  creditor,  and  with  his  consent,  assigns  him  the  rents  of 
real  estate,  by  a  contract  of  conttitution  so  called.  Here  the  former  is  extin- 
guished, and  the  rights  and  duties  attached  to  it  are  substituted  by  the  incidents 
of  a  difierent  contract  The  second  is,  where  the  creditor  assigns  the  debt  to 
another  by  delegation.  The  third,  a  change  in  the  person  of  the  debtor,  u  if 
you  stipulate  with  1'itius  that  he  shall  pay  you  what  I  owe  you,  in  this  case  mj 
obligation  is  extinguished,  and  you  have  a  new  one  against  Titius.  And,  lastly, 
a  change  of  the  person  of  both  debtor  and  creditor,  as  where  I  give  an  order 
on  my  debtor  to  pay  to  your  creditor  the  sum  I  owe  you. 
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In  time  of  war,  as  the  premiums  are  high,  it  is  often  stipu-     Chap.  ih. 
lated  that  they  shall  be  set  off  in  case  of  loss.     They  are      ^*'^'  ^^" 


paid  after  the  risk  is  finished.*®  Pothier"  also  mentions  §  2.  Agreement 
an  agreement^  whereby  it  is  stipulated,  that  in  case  of  loss  premium  io  case 
the  sum  insured  shall  be  paid  in  full,  without  any  deduction  Z  J*"* 

*  "^  '''  Pothier,  no. 

of  premium,  which  shall  be  due  only  in  case  of  the  safe  '^'' 

•       1       /•    1  1        mi  .  1  ,  "  No.  163,  178, 

amval  of  the  vessel.  Ihis  covenant  answers  nearly  to  that  *nd  m. 
whereby  one  insures  the  premium  and  premiums  upon  pre- 
miums. True  that  in  case  of  loss  the  insurer  will  pay  the 
whole  loss  without  deduction  or  reward ;  but  the  premium 
he  would  have  earned,  in  case  of  the  safe  arrival  of  the 
ship,  had  been  increased  to  a  rate  proportioned  to  the 
double  risk  thus  voluntarily  assumed.  This  species  of  in- 
surance is  lawful,  as  appears  from  the  doctrine  of  Roccus,"  "  Not.  4. 
and  all  the  authorities  he  cites.  It  is  termed  conditional, 
inasmuch  as  the  respective  obligations  of  insurer  and 
assured  depend  on  the  event :  Conditionalis  quando  nimi- 
ritm  contrdhentes  adjecta  certi  alicujus  hciy  temparis  et  casus 
eandUione,  deflectunt  a  communi  contractus  hujus  consuetu- 
dine :  qmBfacit,  ut  ante  ejus  eventum  neutra  pars  obligetur  ; 
wed  tunc  demttm  uM  extiteritP  "  ^'^S:  It  ^' 

If  the  policy  imports  that  the  premium  has  been  received,  $  3.  Novation. 
there  is  navaiiony  though  the  payment  has  not  been  effective, 
and  the  sum  has  passed  in  account  current.     It  becomes 
then  an  ordinary  and  purely  chirographic  debt.*^     In  the  '^  Decormii,  tom. 

•^  r  .f  or  2,p.  1204;Stypm. 

next  chapter"  I  shall  mention  an  old  custom  introduced  p.  4,0.7,  n.  512; 

'^  Roc.  n.  69  and  83. 

by  our  brokers,  of  withdrawing  from  the  policy  the  clause  "  section  6. 
received  the  premium,  and  holding  themselves  debtors  to 
the  insurer  and  creditors  of  the  assured  for  the  amount  of 
the  premium.  This  species  of  transfer  worked  a  novation. 
The  premium  ceased  to  be  due  as  premium ;  it  was  due  as 
money  advanced,  or  to  be  advanced,  by  the  broker. 

An  agent  causing  himself  to  be  insured  for  account  of  §  *•  He  who 

.....  i*  effects  insuranoo 

others  is  bound  in  his  individual  name  for  payment  of  the  for  account  is 
premium,  because  he  only  is  known  in  the  affair,  and  con-  j^/^e^pre!^'**'* 
fidence  is  reposed  in  him  alone.     Such  is  the  custom  of  all  ™*"™' 

^  *•  Infra,  ch.  5, 

eommercial  places.*^  wet.  4. 
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Chap.  III. 

^^^'  ^^^'  Section  VII. 

DOBS  DEFAULT  IN  PAYMENT  OF  THE  PREMIUM  AYOID  THB 

INSURANCE  ? 

$  1.  Whether  1^  question  has  been  much  discussed  in  the  books. 
to  bJ^j^dTS  "  '^®  R^lement  of  Barcelona^  decides,  that  insurances  shaU 
cash.  have  no  efficacy  or  value  until  the  price  of  them  is  fully 

355.        '         paid.    Divers  authorities,  reposing  upon  this  text,  announce 

in  general  terms  that  default  in  payment  of  the  premium 
9  Roc.  not.  83;     ou  the  part  of  the  assured  avoids  the  insurance.^    These 

S8S6;  Guar.'  '  Ruthors  assumc,  uo  doubt,  that  the  insurance  has  heea 
made  on  condition  that  the  premium  shall  be  paid  in  cash. 
In  such  case  the  insurers  are  entitled  to  proceed  at  law  for 
the  purpose  of  forcing  the  assured  to  fulfil  his  obligation, 
celeri  prastationey  under  pain  of  avoiding  the  insurance.  In 
the  case  of  a  sale  made  non  habita  fide  de  pretio,  that  is  to 
say,  for  cash,  the  seller,  unpaid  the  price,  is  entitled  to  re- 
assert his  property :  Si  non  abii  in  crecUtum,  dicendum  ett 

•  L.  5.  f  18,  ff.      viiidicare  me  passe,^    It  is  the  same  with  insurance,  when 

the  premium  stipulated  in  cash  is  not  paid:  the  insurers  are 
entitled,  during  the  course  of  the  risk,  to  demand  a  rescind- 
ing of  the  contract. 

6  2.  If  a  term        But  if  a  credit  has  been  allowed  for  the  payment  of  the 

'  premium,  si  abii  in  creditum.  default  in  payment  at  the  time 

ag«ed  on  does  not  give  place  to  a  Jcinding  of  the  con- 

«p«rt4,ch.  7,      tract.     Such  is  the  doctrine  of  Stypmannus.*    The  party 

no.  536,  p.  474.        .  .        .  \.      . 

is  only  entitled  to  proceed  at  law  for  adjudication  of  his 
iL.  21,  c.depac-  commou  law  riehts.^    If,  at  the  place  where  the  contract 

lis;  LL.  6  and  33,  .  •  i 

c.  de  tnmsM.       has  becu  passed,  a  custom  prevails  that  the  insurers,  who 

have  not  been  paid  the  premium  at  the  time  agreed  on, 
cease  to  be  responsible  for  the  loss,  the  policy  must  be  pro- 
nounced void,  without  reference  to  the  provisions  of  the 
common  law :  NUm  scilicet^  si  assecuratus  pnemitanj  sioe 
pericuU  pretium  realiter  non  persolverit,  ad  damni  subseaiti 
emendationem  obligatus  sit  assecurator  ?  Non  tarn  ex  regtdis 
juris  communis^  out  naturd  contractus,  out  etiam  aUertits 
cujusqve  stylo  et  consuetudine,  qtictm  observantid  istius  lod 

•  Marq.  lib.  2,       in  QUO  lis  movctur.  decidendum  arbitrorfi 

c.  13,  no.  16.  ■*  ' 
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Casar^is^  puts  the  case  of  a  premiam  stipulated  at  so     Chap.  iii. 
much  a  month,  on  condition  that  if  the  month  is  not  paid       '^' 


in  advance  the  risk  shall  end.    He  decides  this  to  be  a  f,^:  -Agreement 

that  the  iDSur- 

lawful  agreement,  and  his  doctrine  is  conformable  to  true  &oce  shall  be 
legal  principles :  Dies  interpeUat  pro  homine.    Mora  con-  premium  is  not 
ventionaUs  pvargari  non  potest.  agreed  on!  ^"* 

Valin'  and  Pothier^  both  mention  the  case  where  the  ^  disc.  1,00.179. 
assured,  to  whom  time  has  been  given  for  payment  of  the  ^t'iven*for*a"! 
premium,  becomes  bankrupt.     "  If  the  insurance  be,"  say  mcntof  thepre- 

mium,  and  the 

they,  ''  on  the  voyage  home,  the  insurers  would  complain  assured  becomes 

with  a  bad  grace  of  default  in  payment  of  the  premium,  •^7o*^ 

considering  the  lien  they  have  on  the  subject  insured ;  but  *^*'-  ^*^- 

it  is  not  the  same  with  insurances  on  the  voyage  out."    I 

do  not  find  any  difference  in  law  between  the  two  cases. 

Moreover,  though  the  ship  may  return  safe,  in  some  cases 

the  lien  on  the  subject  insured  may  prove  illusory.     I  as- 

smne  that  in  case  the  assured,  owing  the  premium,  becomes 

bankrupt,  the  insurers  are  entitled  to  demand  security,  or 

that  the  contract  be  rescinded.     For  if  the  assured  may 

require  the  rescinding  of  the  contract  in  case  of  bankruptcy 

of  the  insurers  (as  I  shall  hereafter  maintain  he  may  ^^),  it  is  »  ch.  s,  sect.  le. 

just  that  the  latter  should  have  the  benefit  of  a  like  rule, 

inasmuch  as  the  law  must  be  equal.^^  "  sup»,  ch.  i, 

^  lect.  5,  f  S. 


Section  VIII. 

PBBMIUM  DUE  TO  A  BANKRUPT  INSURER. — IS  IT  TO  BE 

SET  OFF  AGAINST  THE  LOSS  ? 

In  1780  M.  Grignoux  and  myself  were  named  arbitrators 
to  decide  the  question,  whether  premiums  due  to  a  bankrupt 
insurer  are  to  be  set  off  against  the  losses  owing  by  him  ? 

We  thought  there  were  two  principal  cases  to  be  distin- 
gmshed  r  1.  When  the  loss  and  premium  are  each  due  by 
virtue  of  the  same  policy,  and  the  obligation  of  the  assured 
flows  firom  the  same  contract,  the  two  subjects  approach 
and  are  absorbed  proportionally  one  in  the  other.  The 
premium,  which  is  the  price  of  the  peril,  has  been  promised 
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Chap.  III.     to  the  insurer,  and  he  has  promised  to  pay  the  loss.     He 
'"^' does  not  pay  it  by  reason  of  his  bankruptcy.    The  assured^ 


finding  himself  frustrated,  and,  as  it  were,  dispossessed  of 
the  promise  made  him,  is  entitled  to  retain  the  price  of  it 
It  is  not  the  case  of  a  set-off,  but  rather  a  withholding  as 
for  guaranty  or  pledge^  and  this  may  have  place  without 
reference  to  the  epoch  of  the  bankruptcy,  or  that  of  the 
loss.  Before  delivery,  where  the  time  of  payment  has 
elapsed,  the  seller  may  retain,  as  in  pledge,  the  thing  sold 
1 L.  IS,  1 8,  ff.      until  he  is  paid  the  price.^    This  defence  comes  from  the 

de  act.  empt.  •  .     ' 

tt%'«dft'**'  action  itself;  for  if  I  have  the  right  to  proceed  at  law,  i 
^^wA.^end.;  foTtwri  I  am  entitled  to  disregard  the  adverse  demand: 
pilctii.  '  '  Juri  convenit  ut  cui  datur  actioy  ei  multd  magis  detur  ex* 
's^Mn.jx4,c.7,  ceptio,^  The  right  to  retain  the  premium  also  belongs  to 
ff.  de  reg.  juru.  fljg  assurcd,  though  at  the  epoch  of  the  insurer's  bankruptcy 
'  ch.  8,  sect.  10.    the  ship  be  still  at  risk.' 

2.  When  there  are  several  risks :  for  instance,  on  the 
one  hand  the  bankrupt  insurer  owes  me  a  loss  for  a  ship 
captured  by  enemies ;  and,  on  the  other,  I  owe  him  pre- 
miums for  other  ships  arrived  in  safety.  Is  this  a  case  for 
setoff?  The  rules  of  the  common  law  must  direct  us. 
Set-off  is  a  reciprocal  acquittance  between  two  persons, 
who  are  found  to  be  indebted  each  to  the  other.  It  works 
two  payments,  or  rather  it  avoids  the  circuity  of  two  formal 
payments  between  the  same  persons,  who  by  its  means  are 
mutually  satisfied,  even  to  the  extinction  of  the  less  debt. 
This  kind  of  payment  is  so  beneficial,  that  it  is  effected  by 
sole  operation  of  law :  Plaadt  inter  omnes  id  quod  dAetwr 

«L.  11,  ff.de  ... 

eompent. ;  L.  uit.  ipso  juTC  compensari.* 

%*m  eou.,  sc.  

But  to  allow  of  set-off,  it  is  necessary  that  the  debts  of 

the  parties  be  respectively  in  their  own  right.    They  must 

be  liquidated,  that  is  to  say,  exempt  from  all  conditions, 

•  L.i4,ttde       and  unaffected  by  any  legal  bar.*     They  must  be  due: 

eompent.;  L.ult,     ^  .  . 

ceod.  Q^od  in  diem  debetur,  non  compensabitvr  anteqnam  dies 

«L.7,ff.eod.;      veniL  quamquaM  dari  oporteat.^     This  is  not  all.     The 

Soulatgea,  p.  256;  , 

Pothicr,no.6»7.  two  dcbts  must  bc  Uquidated  and  due  in  an  available  sea- 
son between  persons  capable  of  paying  and  receiving.  If 
before  the  expiration  of  the  term  or  condition  one  of  the 
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parties  has  become  bankrupt,  from  that  moment  the  interest     Chap.  III. 

of  third  persons  is  opposed  to  all  set-off.    The  future  hap-  — — !__ 

pening  of  the  condition  and  of  the  term  remains  without 
virtue.  Bankruptcy  is  a  fence  which  prevents  the  two  ex- 
tremes from  meeting.  Such  is  the  doctrine  of  our  authors, 
and  the  constant  law  of  the  Arrets.^  *  caaar.  d.  im, 

no.  8,  and  d.  208, 

From  these  principles  it  is  easy  to  decide  upon  the  seve-  Jout'dS^pSir* 
ral  hypotheses,  which  may  be  comprised  in  the  second  case  |;^^mV91^3i?;' 
put.     1.  If  the  loss  and  the  premium  are  found  to  be  each  ^bSi.Bi^ixa^' 
due  before  the  bankruptcy,  set-offtakes  place.     2.  Set-off  pi  87/  Actesda 

./  -  ,        ,  notori«t6,  Ac. 

does  not  have  place  if  at  the  period  of  the  bankruptcy  the  p-  123. 
ship  was  still  at  risk,  or  the  loss  not  yet  known.  3.  It 
does  not  have  place  if  at  the  period  of  the  bankruptcy  the 
respective  terms  of  credit  were  not  elapsed,  or  one  of  them 
was  not  so.  4.  The  right  to  call  for  payment  before  the 
term  of  credit  has  expired,  for  cause  of  bankruptcy,  does 
not  let  in  the  right  of  set-off,  which  may  not  be  to  the  pre- 
judice of  third  parties,  and  to  which  this  very  bankruptcy 

is  opposed.®  '  lotnt  ch.  1,  a.  1. 


Section  IX. 

HYPOTHECATION  AND  PBIVILEOE  OF  THE  PBBMIUM. 

The  Ordonnance,  assuming  that  the  premium  would  be 
paid  in  cash  at  the  time  of  signing  the  policy,  does  not 
indude  among  the  creditors,  whose  rank  and  priorities  are 
determined  in  a  subsequent  title,^  the  insurer  to  whom  the  >  TiUe^seiaureof 

i,  veasela,  art.  16 

premium  is  not  due.  From  this  silence  it  has  often  been  •^^  i'- 
attempted  to  infer,  that  the  insurer  who  is  creditor  for  the 
premium  has  not  any  privilege^  because  the  subject  of  liens 
is  stricti  juris.  They  must  be  expressly  granted  by  the 
law,  and  it  is  never  permitted  to  extend  them  from  one 
case  to  another,  either  by  a  parity  or  preponderancy  of 
reason.  It  must  be  considered,  however,  that  the  premium 
of  insurance  is  comprised  in  the  charges  of  equipment  or 
factorage.*    It  forms  then  in  some  manner  part  of  the  sub-  » cieirac,  p.  237, 

.  J         ,  .     .  .  SI8, 823  and  86S. 

ject  insured,  whose  value,  it  is  presumed,  is  thus  increased. 
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Chap.  III.     Consequently  the  lien  secured  by  the  Ordonnance  to  the 
— ^^ — '. —  seller  or  furnisher  of  the  thing  is  to  be  accorded  to  the 


insurer  who  is  creditor  for  an  unpaid  premium. 

It  was  thus  decided  by  arr6t,  2l8t  May,  1760,  on  report 
of  M.  De  Mons,  in  favour  of  Barthelemi  Benza,  by  whom 

I  was  employed  against  the  creditors  of  Jean  Andr6  B ; 

by  another  arr^t,  21st  June,  1776,  on  report  of  M.  De  St 
Martin,  in  favour  of  the  Sieur  Lazare  OUve,  giving  him  a 
lien  for  the  amount  of  premium  notes  held  by  him ;  and  by 

•  Judge  and  Con-  a  similar  arrSt,  9th  April,  1777.     Our  consular  tribunal,' 

■uls. 

however,  by  a  judgment  rendered  Slst  December,  1776,  in 
the  matter  of  the  bankruptcy  of  Paschal  E— ,  instead  of 
confining  itself  to  the  question  before  it,  undertook  to  de- 
clare that  policies  of  insurance  have  no  legal  lien  on  the 
effects  insured.  This  is  true,  if  the  effects  insured  are  not 
found  unassigned  in  the  hands  of  him  who  owes  the  pre- 
mium, or  within  the  control  of  the  mass  of  his  creditors ; 
but  in  the  contrary  case  the  lien  is  not  to  be  reiused  to  the 
insurer,  who  by  the  risks  he  has  assumed  has  given  move- 

«  vaiin,art.so;  mcut  and  Ufc  to  the  commercial  adventure.^  In  the  form 
'of  policy  used  at  Nantz  is  found  a  clause  by  which  the 

i  Traits  ducontr.  assurcd  Specifically  binds  the  effects  insured.^ 

A  la  groMCi  ch.  12, 

■ect.  4.  Independently  of  this  lien,  the  insurers  have  as  security 

for  the  payment  of  the  premium,  where  the  policy  has  been 
received  by  a  broker  or  notary,  a  general  h)rpothecation  of 
all  the  property  of  the  assured.  The  arr^t  in  favour  of  the 
Sieur  Olive,  above  cited,  decided,  that  this  hypothecation  or 
this  lien  are  not  annulled  by  the  notes  vaitie  in  premium^ 
given  by  the  assured,  either  on  the  ground  that  the  policy, 
which  is  the  common  title  of  the  parties,  has  not  been 

« Infra,  ch.  18,      Cancelled,^  or  because  a  substitution   of  contract  is  not 

worked  either  by  the  new  delay  granted  to  the  debtor  or 

*  Pothier,  De«      the  naked  reiteration  of  title.^ 

oblig.  no.  594; 
Souiatges,  ch.  7, 
p.  S7S  and  follow- 
ing. 
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Chap.  III. 
Sbct.  X. 

Sbction  X. 

MAT  THB  PRBMIUM  CONSIST  OF  ANY  THING  ELSE  THAN. A 

SUM  CERTAIN  ? 

In  practice  the  premium  is  a  sum  of  money  promised  or 
paid  in  cash ;  but  nothing  prevents  the  stipulating,  for  in- 
stanccy  that  one  shall  become  insurer  on  the  condition  of 
haying  a  portion  of  the  real  proceeds  of  the  subject  insured 
if  arriving  safe,  and  paying  the  original  value  of  the  whole 
if  lost.  This  agreement  includes  a  double  contract;  in- 
surance and  parti^ership.  The  effects  laden  on  board  the 
vessel  form  the  share  of  one  partner,  and  the  peril  forms 
the  share  and  contribution  of  the  other :  Qiu)d  de  oper& 
dicUur,  idem  et  de  labore  ac  pericido  namgationis  et  simU 
libus  inteUigi  debet^  The  Ordonnance  terms  the  premium  >  vinnius,  f  2, 
the  pnce  of  the  nsk, — the  cost  of  the  insurance.  It  matters 
little  whether  this  price  or  reward  consist  of  money  or  of 
something  else.  It  is  enough  that  a  certain  or  expected 
benefit  is  set  in  the  scale  against  the  sea  risks  thus  as- 
sumed. 

It  is  true  the  price  of  a  sale  must  consist  in  a  sum  of 
money  which  the  buyer  pays  or  obliges  himself  to  pay  to 
the  seller :    JPretium  in  numeratd  pecunid  cansistere  debet. 
If  it  consists  of  anything  else,  it  is  a  contract  of  exchange.*  •  f  iMt.de 
But  to  make  a  veritable  contract  of  insurance,  at  least  so  f^'^ii  J^ 
At  that  it  may  not  be  termed  a  contract  innominatuSf  ^®°**''  ""•  '®* 
^liich  would  plunge  us  into  the  subtleties  of  the  Italian 
^ioctoTS,  it  suffices  that  the  insurer  receive  an  indemnity  or 
^"eward,  such  as  it  may  be,  for  the  perils  he  assumes.     Po- 
thier  •  who  has  well  apprehended  the  spirit  of  the  contract  »  no.  si. 
^f  insurance,  says  that  "  it  is  of  the  essence  of  this  contract 
^that  there  should  be  something  that  the  assured  gives  or 
obliges  himself  to  give  to  the  insurer  as  the  price  of  the 
risks  he  assumes ;  but  it  is  not  absolutely  necessary  that 
tUs  should  consist  of  money."    The  contract  of  freight  is 
not  the  less  one,  though  the  freight  be  payable  in  some- 
tlttiig  else  than  money.*  ^  857™;  ffj  ♦' 
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Chap.  III.         If  we  were  obliged  to  stand  upon  legal  subtleties^  and 

'- — - —  to  assume  that  an  insurance,  of  which  the  premium  does 

not  consist  in  a  sum  of  money,  is  not  properly  a  contract 
of  insurance,  at  any  rate  we  should  have  to  agree  that  it 
is  a  contract  equivalent  to  insurance,  and  resulting  in  the 
•  TraiUducon.A  samc  obligations.^ 

la  grosae,  ch.  S, 

8CC1*  !• 


Section  XI. 

INSURANCES  WITHOUT  STIPULATION  OP  PREMIUM. 

I  have  already  said  that  the  premium  is  of  the  essence 
of  the  conti^act  of  insumnce ;  whence  it  follows,  that  if  one 
should  become  answerable  for  a  safe  voyage,  without  sti- 
pulating for  a  premium  or  any  benefit,  this  would  be  a 
gratuitous  guarantee, — a  conditional  donation. 

When  the  king  becomes  insurer  of  the  merchant  vessels 
he  takes  into  his  service,  it  is  tnie  he  appears  not  to  stipu- 
late for  any  premium;  but  he  finds  his  indemnity  in  the 
rates  of  freight,  which  would  be  higher  if  the  owners  had 
not  the  king  for  insurer.  The  insurance  promised  by  the 
prince  is  a  part  of  the  contract  of  affreightment,  and  this 

■ 

« sur  Puflendorf,  includcs  an  implied  premium.     Barbeyrac,*  then,  in  my 

IIV*    Of    CUa    V* 

opinion  is  mistaken,  when  he  terms  the  insurance  men- 
tioned in  Livy  and  Suetonius  purely  gratuitous;  for  the 
state  would  have  paid  a  higher  freight,  if  it  had  not  taken 
upon  itself  the  perils  of  the  sea;  and  again  the  public 
interest  was  a  recompense  for  the  risks  assumed.  On  the 
ground,  however,  of  the  want  of  a  special  stipulation  of 

sDeMMc.p.829.   premium,  Kuricke^  avers  that  the  guaranty  in  this  case 

was  a  different  thing  from  what  we  call  insurance :  lUud, 
etsi  vim  pacti  habeat,  hngi  tamen  ab  assecurationej  qtuB 
hodie  in  usu  est,  discrepat ;  siquidem  h)c  resptiblica  sola 
periculum  in  se  recipit;  ctlm  tamen  ex  lege  assecwrationum, 
et  assecnrator  ad  damnum  prtBstandum,  et  assecuratus  ad 
periculi  pretium,  quod  prcemium  vocant,  utrinque  obligati 

» Lib.  2,  cap.  5,     sint.     Locccuius'  views  the  matter  differently.     Hunc  con- 

tin   ft- 

tractum,    says    he,    veteribus   non    plani    ignotum  ftdsse, 
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constat ;  and  for  this  he  refers  to  the  passages  in  Livy  and     Chap.  III. 
Suetonius,  cited  in  the  preface  to  this  work.  — ^^ — '— 


In  these  cases  the  imphed  premium  is  found  in  some 
way  to  result  from  a  general  view  of  the  covenants  con- 
tained in  the  contract :  Omnia  pacta  in  contractu  inserta^ 
dicuntur  pars  contractus  et  pretiL*    For  the  rest,  an  insur-  *  surdus,  dec. 

,  .  ....  155,  no.  10; 

ance  made  without  premium,  either  implied  or  expressed,  cwy.  dw;.  m, 
would  be  void,  after  the  example  of  a  sale  where  the  parties  ^n^;^p^:  *** 
had  stipulated  no  price :    Sine  pretio.  nulla  venditio  est.^  '  l.  2,  §  i,  ir.  de 
So  with  the  contract  of  letting  to  hire,  which  cannot  exist 
without  rent    The  contract  of  charter-party  cannot  subsist 
without  a  freight,  which  the  affreighter  binds  himself  to 
pay.    Where  a  ship  owner  promised  to  transport  the  goods 
of  his  friend  on  board  of  his  vessel  to  a  certain  place,  with- 
out demand  of  freight,  this  was  not  a  contract  of  letting  to 
hire,  nor  yet  a  contract  of  charter-party ;  it  was  a  contract 
o(  mand€Ltum. 

Lessius^  says  that  insurance  is  a  contract  by  which  one  «  xndt^  det 

.  chartM  paitiMy 

burdens  himself  with  the  peril  of  another's  property,  either  no.  7;  LMtiut, 

^  r     r      jy  ^     lib. 2, cap. 28, 

for  a  price  or  gratuitously,  and  that  in  the  latter  case  it  p*  ^^* 
forms  a  gratuitous  promise :  ^t  contractus  quo  quis  alieme 
rei  periculum  in  se  suscipitj  obligando  sCy  vel  gratis  vel  certo 
pretiOf  ad  earn  compensendam  si  perierit.     Si  gratis,  hanc 
obUgatioTiem  suscipiat,  est  promissio  gratuita.     Giballinus^  '  on>aiiinus,  lib. 

4,  C.  11,  Alt.  1. 

also  says,  that  insurance  may  be  made  gratis  vel  certo 
pretio,  and  that  if  made  gratuitously  it  is  a  donation :  JErit- 
que  gratuita  qutBdam  donatio.  But  donation,  or  a  gra- 
tuitous promise,  is  a  different  thing  from  insurance,  properly 
so  called.  The  premium  is  of  the  essence  of  the  latter  con- 
tract If  there  be  neither  a  premium  stipulated  nor  implied, 
it  is  certain  there  is  not  the  whole  of  the  contract,  or  that 
it  is  a  contract  of  quite  a  different  kind  from  insurance.^       "  Traits  des  con. 

Alagroise,  ch.  3, 
sect.  1. 
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CHAPTER  IV. 

OF  PERSONS  CAPABLE  OF  BEING  PARTIES  TO  THE 
CONTRACT  OF  INSURANCE. 


1  Art.  1.  Wb  allow,  says  the  Ordoimance/  all  our  subjects  to  insure 

and  to  cause  to  be  insured,  throughout  the  kingdom,  ships, 
merchandizes,  and  other  effects  that  shall  be  transported  by 

«  No.  91.  sea  or  on  navigable  rivers.     Pothier*  observes  upon  this 

article,  that  it  is  only  persons  capable  of  contracting,  who 
may  be  parties  in  their  own  name  to  contracts  of  insurance, 
and  refers  to  his  excellent  treatise  Des  Obligations  (a). 

s  Lfl).  s,  eh.  13,     Marquardus^  says,  that  usually  insurance  is  contracted 

between  merchants,  but  it  is  permissible  to  other  persons, 
of  whatever  profession  they  may  be,  to  become  insured  or 
insurers :  Admittit  tamen  quandoque,  si  usus  postidat,  re- 
liqttos  etiam  cujuscumque  ordinis  homines. 


no.  17. 


I  No.  91. 


Section  I. 

OF  minors,  unemancipated  sons,  and  women. 

$  I.  Minora.  Pothier^  says,  that  minors,  who  are  merchants  by  pro- 

fession, may  be  parties  to  a  contract  effecting  insurance  on 
their  commercial  effects.  There  is  no  doubt  of  this.  He 
adds,  that  minors  may  also  be  parties  to  such  a  contract 
as  insurers,  if  they  carry  on  the  trade  of  insurance  (&)• 

(a)  Pothier,  no.  94,  further  remarks,  that  among  persons  not  permitted  to 
devote  themselves  to  commerce,  we  must  distinguish  those  who  are  struck  by 
an  absolute  incapacity  and  those  who  are  prohibited  only.  In  the  one  case 
the  contract  is  void ;  in  the  latter,  though  disobedience  to  the  law  exposes  to 
penalties,  it  does  not  avoid  the  contract. 

(6)  Boulay  Paty  distinguishes  between  the  power  of  effecting  insurance  and 
that  of  becommg  insurer.  The  first,  says  he,  constitutes  jpoitvoB  and  the  second 
aettvt  insurance,  and  passive  insurance  does  not  constitute  a  trading. 
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These  last  words  need  explanation.    The  trade  of  insurance     Chap.  iv. 

commences  by  a  first  act,  and  among  our  merchants  no-  ' 

thing  is  known  of  apprenticeship,  of  oath,  nor  of  inscription 
in  albo  mercatorum.  Will  the  minor,  then,  who  for  the 
first  time  shall  have  signed  a  policy  of  insurance,  have  it  in 
his  power  to  relieve  himself  therefrom,  on  pretext  of  his 
minority?  It  is  true  that  a  single  act  of  trade  does  not 
make  one  a  merchant.  He  must  have  acquired  this  cha- 
racter by  a  continuance  of  mercantile  business  and  the 
repute  of  his  fellow  citizens.^    Thus,  because  I  have  done  •  8tr»cch«d« 

'  '  ^        mere,  part  1,  n.  6 

one  mercantile  act,  I  am  neither  admissible  to  the  city  ^{lie^Mti- 
council  in  the  class  of  merchants,  nor  amenable  before  S^°deme^o- 
judge  and  consuls  for  a  promissory  note  to  order  for  value  Marq'uArdus/iib. 
recdved.     But  if  I  draw  a  bill  of  exchange,  I  shall  be 
amenable  before  this  tribunal  and  subject  to  arrest  of  the 
person,  even  though  I  should  not  have  done  any  act  of 
commerce.     I  shall  be  condemned,  not  as  a  merchant,  but 
as  drawer  of  a  bill  of  exchange  (c). 

If  I  sign  an  insurance,  I  shall  be  amenable  before  the 
tribunal  of  the  Admiralty,  which  will  have  cognizance  of 
the  contract,  notwithstanding  all  privilege  to  the  contrary ; 
for  in  this  case  more  attention  is  paid  to  the  thing  than  to 
the  character  of  the  person.  It  follows,  from  these  prin- 
ciples, that  the  minor  of  twenty-five  years,  who  signs  a 
policy  of  insurance,  is  a  veritable  insurer,  and  bound  as  such, 
though  it  be  the  first  time  he  has  signed  such  policies. 
Art  1  of  the  Ordonnance  is  general.  It  does  not  except 
minors.  These,  for  an  act  of  trade,  cannot  allege  their 
minority.  Such  is  the  rule,  and  it  is  not  permitted  to 
wander  firom  it,  unless  there  has  been  fraud  or  surprise; 
which  depends  on  the  circumstances  of  the  case. 

What  has  just  been  said  of  minors  of  twenty-five  years,  $  2.  FUs  de 
applies  to  children  yet  under  paternal  power  (fils  de  famille). 
Commerce  recognises  neither  the  effects  of  the  paternal 

(c)  Fhnn  the  text  it  is  to  be  inferred,  that  the  agoing  a  promiasory  note  is 
not  eeteemed  a  distinct  commercial  act,  exclusively  cogniiable  by  the  judge  and 
eoDsals,  though  the  drawing  of  a  bill  of  exchange  b,  and  for  this  reason  falls 
within  the  consular  jurisdiction  in  every  case. 
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Chap.  IV.     power  nor  the  Macedonian  senatus-consultum.     It  is  the 

'— —  same  with  women.    The  exception  of  the  Velleian  senatus- 

$   .     omen,     consultum  is  not  admitted  into  the  mercantile  tribunals  (jd). 

The  married  woman,  who  should  subscribe  insurances,  would 
be  subject  to  arrest  of  the  person  for  payment  of  the  loss. 
Her  paraphernal  goods  would  be  liable  to  seizure ;  but,  with 
respect  to  her  dowry,  legal  pursuit  would  be  suspended 
during  the  course  of  the  marriage,  unless  the  husband 
should  consent  to  the  alienation  of  this  to  deliver  or  ex 
» Duperier,  lib.  1,  empt  his  wifc  from  prison.'  Ce) 

quett.  S. 


Section  II. 

OF  ECCLESIASTICS. 

1  No.  92.  "  Though  the  contract  of  insurance,"  says  Pothier,*  **  is 

an  act  of  trade,  and  trading  is  forbidden  to  ecclesiastics,  yet 
contracts  made  by  them,  whether  as  assured  or  as  insurers, 
are  vahd.  They  are  only  in  such  case  liable  to  penalties, 
such  as  suspension  of  privileges  or  otherwise,  as  a  con- 
sequence of  disobedience."  The  ancient  canons  permitted, 
and  even  enjoined  it  upon  clerks,  to  have  a  trade,  as  well 
to  the  supplying  of  their  wants  as  to  avoid  idleness.  St. 
Paul  did  not  at  all  derogate  from  the  high  dignity  of  the 
apostolate  in  gaining  his  livelihood  by  the  labour  of  his 
hands :  Argentum  et  aurum  ntUlius  conaipivi,  quaniam  ad 

(d)  The  seDatus-coDBultum  MacedoDiaa  b  found  in  the  Code*  lib.  4,  tit.  38. 
It  denied  an  action,  with  certain  excepted  cawB,  to  any  one  lending  money  to 
or  dealing  with  a  son  yet  under  the  paternal  power.  The  senatos-conniltum 
Velleian  decrees  that  women  shall  not  be  permitted  to  bind  themselves  validly 
as  caution  or  security  in  any  way  for  others. 

(«)  The  diiferenoe  of  opinion  between  Emerigon  and  Pothier,  as  to  the 
engagements  of  minors,  and  women  under  the  power  of  the  husband,  in 
matter  of  insurance,  is  to  be  accounted  for,  says  Boulay  Paty,  by  the  diverritieB 
of  jurisprudence  in  the  different  provinces  of  France.  Emerigon  reasoned  from 
that  of  Provence.  At  this  day,  in  France,  the  same  writer  informs  us,  the  dis- 
tinction of  ^/«  dt  familU  is  no  longer  known.  A  minor,  not  emancipated,  if 
under  dghteen  years,  cannot  contract  any  mercantile  engagement,  unless  autho- 
rized  in  due  and  formal  manner,  and  the  notice  thereof  registered  and  affixed 
in  the  tribunal  of  the  place  of  his  domicil,  by  his  father,  mother,  or  the  family 
council  (conseil  de  famille). 
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ea  qwtB  miM  opus  erant,  et  his  qui  mecum  sunt,  ministra-     Chap.  IV. 
ventnt  manus  isttB.     But  ecclesiastics  are  rigidly  interdicted 


from  all  commerce  that  has  no  other  object  than  enriching 
one's  self:  Ne  clerici  et  monachi  secularibus  negotiis  se  im- 
wdsceant.  Their  person  is  devoted  to  the  service  of  the 
altar;  their  necessary  occupations  are  study,  prayer,  and 
the  holy  ministry.  When  they  cease  to  live  clerically,  they 
have  fallen  from  their  privileges.^  '  ordon.  isao. 

It  is  certain,  then,  that  an  ecclesiastic,  subscribing  con- 
tracts of  insurance,  would  be  subject,  for  payment  of  the 
loss,  to  the  jurisdiction  of  the  Admiralty  and  to  arrest  Po- 
thier,  in  the  place  cited,  adds,  that  ecclesiastics  may  law- 
fully effect  insurance  on  their  own  effects  which  they  are 
causing  to  be  brought  by  sea  from  the  places  where  they 
were,  and  so  doing  cannot  be  construed  into  an  act  of 
trade.  If  they  delay  in  payment  of  the  freight  or  premium 
stipulated,  they  may  be  cited  before  the  Admiralty :  such  a 
case  has  occurred  several  times ;  but  arrest  of  the  person 
was  not  decreed.  The  Observantin  Monks  of  Spain  had 
laden  on  board,  ^ree  of  freight,  to  the  address  of  their  agent 
in  the  Holy  Land,  divers  chests  of  chaplets,  crosses  and 
relics.  The  ship  being  arrived  at  Marseilles,  the  weight  of 
the  chests  betrayed  the  secret ;  they  were  filled  with  piastres. 
The  captain  proceeded  in  the  Admiralty  against  the  con- 
signee of  the  Observantins.  The  cause  was  heard  before 
me.  I  condemned  the  consignee  to  pay  freight  on  the 
[Hastres  according  to  the  current  rate  of  the  place.  This 
decision  is  applicable  by  analogy  to  the  matter  of  insurance. 


Section  III. 

OF  THE  military,  GENTLEMEN  AND  DOCTORS. 

The  soldier  paid  at  the  public  expense  should  occupy  §  i.  of  the 
himself  with  the   duties  imposed   on  him  by  the  state,  "***  ^' 
and  not  suffer  himself  to   be  diverted  therefrom  by  the 
enticements  of  commerce.    The  duties  of  military  life  are 
those  alone  that  befit  him;  for  it  is  only  by  the  daily 
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Chap.  IV.     exercise  of  arms  that  he  is  prepared  for  battle :  MUiteSj  qui 
— i^^ — '- — '—   a  repvblica  armantur  et  aluntur,  solis  debent  utiUtiUibus  pub- 


mflit. ;  Rubric      bcUa  $6  preparcnt.^     But  if  a  military  man  do  any  acts  of 

Code,  n^ociat.  ne  ....  ,  . 

di"^to-  Mm-    ^^^  i^  signing  insurances  or  otherwise,  he  is  amenable 


lids  occupari;  non  mercimoniorum  qucMtui,  sed  propria 
muniis  insudare  milituB,  ut  armorum  quotidiano  exercitio  ad 

»  L.  15,  C.  de  re  ^ 

;  Rubric 
n^ociat.  m 
,;  L.  31,  C. 
rato;  Mar- 

S]^9;n5'46.      before  the  judges  who  take  cognizance  of  these  matters, 
'  ^395**"'  ^"*  *'  ^^^  ™^y  ^^  subjected  to  arrest.* 

i  2.  or  gentle-  Formerly,  every  gentleman  was  a  soldier  or  presumed  to 
» ?"*  uier  lib  ^'^  Gentlemen  (gentilshommes)  are  men  devoted  to  the 
c!  15  mVie.*  **  defence  of  the  state :  Sunt  homines  gentis.  For  this  reason 
they  wear  the  sword,  and  for  this  reason  again  the  practice 
and  traffic  of  merchandize  was  forbidden  them,  on  pain  of 
j^rdon^of  Or-     being  deprived  of  the  privileges  of  nobility,*  and  subjected  to 

the  payment  of  taxes  (a).  In  the  last  age,  the  wars  which 
France  had  to  sustain  evinced  how  necessary  the  merchant 
marine  was,  as  a  means  of  supply  to  the  royal  navy,  and  to 
support  the  forces  of  the  state.  Louis  XIII.,  in  the  Ordon- 
nance  of  1629,  invites  all  his  subjects,  of  whatever  rank  or 
condition,  to  devote  themselves  to  commerce  and  traffic  by 
sea.  He  ordained  that  all  gentlemen,  who  by  themselves 
or  through  intermediate  persons  shall  enter  into  share  and 
partnership  in  vessels,  goods  and  merchandizes,  shall  not 

derogate  from  their  nobility,  excepting  always  the  liberty 
» Art.  452.  to  scU  at  retail.* 

An  Edict  of  the  month  of  May,  1664,  established  a  West 

India  Company,  and  it  provides,  that  this  company  shall 

(a)  Before  the  Revolution  the  general  taxes  were  impoted  on  real,  or,  as 
it  is  termed  in  France,  patrimonial  estate,  on  movables,  and  on  the  annual 
gain  or  revenue  of  individuals,  made  through  their  labour  and  industry.  Theie 
were  paid  by  the  tien-itat,  that  is  to  say,  by  the  inhabitants,  rotiititn  of 
the  towns,  boroughs  and  villages  not  free;  all  subjects  of  the  state  not  falling 
within  the  class  of  nobles  bemg  roturiBri,  Persons  belonging  to  the  church, 
gentlemen,  nobles  and  the  citizens  of  Paris,  and  certain  other  free  towns,  were 
exempt  from  the  payment  of  them,  but  the  latter  were  subjected  to  other  im- 
positions, which  left  them  the  honour  of  this  exemption  without  any  correspond- 
ing utility.  The  very  land  was  divided  into  noble  and  roturier.  Estates  of  th* 
former  class  being  exempt  in  the  hands  of  a  commoner,  while  taxes  on  the 
latter  were  paid  even  by  a  noble.  There  were  yet  extraordinary  taxes,  termed 
aidft,  more  arbitrary,  uncertain  and  burdensome,  from' which  tlie  nobles  were  not 
exempt 
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be  composed  of  all  those  subjects  of  his  majesty,  who  shall     Chap.  IV. 
wish  to  enter  it,  of  whatever  rank  or  condition,  without  -    ^— — '- — 


prejudice  to  their  nobility  or  its  privileges.^  Another  Edict  •  ^^  *• 
of  the  month  of  August,  in  the  same  year,  established  a 
company  for  trading  to  the  East  Indies,  and  directs  that  it 
shall  consist  of  all  the  subjects  of  his  majesty,  who  shall 
wish  to  enter  it,  without  prejudice  to  their  nobility  or  its 
privileges  J  The  Edict  of  the  month  of  August,  1669,  pro-  '  Art.  i. 
vides  that  all  gentlemen  may  by  themselves,  or  through 
intermediate  persons,  enter  into  partnership  and  take  shares 
in  merchant  vessels,  goods  and  merchandizes,  without 
being  deemed  or  reputed  on  that  account  to  have  dero- 
gated from  their  nobility,  provided  always  they  do  not  sell 
at  retail.  The  Ordonnance  of  1681  permits  all  his  ma- 
jesty's subjects  of  whatever  condition  to  have  built  or  to 
purchase  ships,  to  equip  them  for  their  own  use,  to  freight 
them  by  means  of  others,  and  to  carry  on  trade  by  sea, 
either  by  themselves  or  through  intermediate  persons,  with- 
out gentlemen  on  that  account  being  thought  to  do  any 
act  derogating  from  their  nobility,  provided  always  that 
they  do  not  sell  at  retail.®  The  Edict  of  the  month  of  •  ah.  i. 
May,  1686,  creating  a  company  for  insurances  and  mari- 
time loan  in  the  city  of  Paris,  says  that  those  who  join  the 
said  company  do  so  without  prejudice  to  their  nobility.^       '  Art.  is. 

From  the  Edicts  and  Ordonnances  now  cited,  it  appears 
that  maritime  commerce  was  allowed  to  gentiemen;  but 
the  old  law  was  deemed  still  to  exist  with  regard  to  trading 
on  land.  To  remove  doubt  on  this  point,  Louis  XIV.,  by 
his  Edict  of  the  month  of  December,  1701,  declared  that 
all  his  subjects,  noble  by  extraction,  by  employ  or  other- 
wise, except  those  actually  employed  in  the  magistracy, 
shall  be  permitted  freely  to  carry  on  every  other  sort  of 
wholesale  trade,  as  well  within  as  without  the  kingdom,  for 
their  own  account  or  on  commission,  without  prejudice  to 
their  nobility.  This  Edict  was  renewed  by  that  of  March, 
1765.  Finally,  by  Letters-patent  of  September,  1766,  for 
the  town  of  Marseilles,  it  is  ordered,  that  the  mayor  shall 

g2 
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Chap.  IV.     be  selected  and  chosen  from  the  nobles,  merchants  or  not 

Sect.  111.  , 

merchants. 

If  those  who  have  written  (b)  against  a  tradmg  nobility 
had  well  considered  what  constitutes  a  merchant,  they 
would  perhaps  have  held  another  language.  The  merchant 
designs  the  most  vast  enterpiises,  and  gives  movement  and 
Ufe  to  a  thousand  arms.  Overcoming  the  obstacles  of  the 
ocean,  he  binds  together  the  regions  of  different  hemi- 
spheres, and  makes  tributaries  of  the  most  savage  coun- 
tries. In  causing  agriculture  and  the  arts  to  flourish,  he 
multiplies  the  riches  of  nature.  By  his  prudent  enterprise 
he  compensates  the  sterility  of  climates,  and  repairs  the 
inclemency  of  the  seasons.  He  commands,  and  is  obeyed; 
and  this  obedience  is  the  more  prompt,  that  it  is  voluntary. 
If  to  fulfil  such  vast  objects  his  personal  substance  is  insuf- 
ficient, that  of  others  suppUes  the  want;  and  through 
means  of  a  credit  founded  on  the  most  just  confidence,  he 
gives  to  money  a  prolificness  profitable  alike  to  himself^ 
his  feUow  citizens  and  the  state.  Carthage  balanced  by 
her  riches  the  courage  and  greatness  of  Rome.  Fortune 
so  greatly  favoured  the  commerce  of  Cosmo  de  Medicis, 
that  there  were  few  princes  who  approached  him  in  wealth. 
He  scattered  his  benefactions  over  the  sciences  and  the 

{b)  EmerigoQ  probably  alluded  to  the  writers  in  a  controversy  which  exdlad 
great  attention,  and  was  conducted  with  much  xeal  and  vigour,  shortly  before 
or  possibly  during  part  of  the  time  he  was  engaged  on  this  work,  the  point  of 
which  was,  whether  it  was  proper,  desirable  or  useful  to  the  state,  that  nobles 
should  engage  in  commerce.  Valin  gives  a  long  account  of  this  literary  contest, 
and  mentions  several  by  name  who  distinguished  themselves  in  it ;  among  these 
the  Abbe  Coyer  and  the  Chevalier  D'Arcq.  The  question  had  ever  been 
dtemed  important  in  France,  and  seems  to  have  divided  those  who  esteemed 
military  power  and  glory  the  best  foundation  of  their  country's  greatneaa,  mud 
the  more  gentle  favourers  of  the  advantages  that  flow  from  the  arts  of  peaoe. 
Louis  XIV.  combined  the  views  of  both,  in  cherishing  the  military  spirit  of  hit 
subjects,  and  testing  it  often  in  foreign  wars,  while  his  numerous  laws  and  the 
eflbits  of  his  great  minister  tended  greatly  to  the  advantage  and  increase  of 
commerce.  Not  many  years  from  the  date  of  the  last  publication  on  this  anbject 
given  by  Valin,  and  but  five  or  six  after  the  death  of  Emerigon,  a  change  arose 
which  suddenly  stripped  the  matter  of  all  its  interest  The  question  whether 
nobles  should  engage  in  commerce  could  hardly  continue  to  be  imponant  alter 
nobility,  with  all  its  privileges  and  mcidents,  had  been  swept  away.  France 
seems  to  have  been  the  last  of  the  maritime  countries  of  Europe  to  give  in  to 
the  modern  creed  of  the  advantages  of  commerce. 


OF  THB  MILITARY,  GENTLEMEN  AND  DOCTORS.  85 

arts,  and  for  thirty-four  years  was  the  ruler  of  his  country,     Chap.  IV. 
and  the  patron  of  most  of  the  towns  and  sovereigns  of — '- — 


Italy.  Holland  has  amassed  immense  sums  in  her  marshes. 
A  company  of  her  merchants  possesses  kingdoms  in  the 
East,  and  the  governor  of  Batavia  rules  over  kings  in  the 
Indies.  To  what  degree  of  power  and  glory  has  England 
not  attained !  It  is  commerce  that  iurnishes  her  the  means 
of  sustaining  the  present  war. 

There  is  no  doubt  that  doctors  enjoy  personal  nobility,  $3.  Of  doctors. 
and  are  entitled  to  be  styled  nobles.   The  degree  o(  chevalier 
des  loU  was  anciently  conferred  on  jurisconsults.^®     The  »•  p^quier,  ub.  2, 
profession  of  advocate  is  a  species  of  warfare :    Militant 
mamque  causarum  patroni,  qui  glorios€B  vocis  conjisi  muni-- 
none,  labarantium  spem,  vitam  et  posteros  defendunt^^     But  "  l-  h,  de  advo- 

'  X'       >  ^  J  catii  diver,  judio.; 

the  study  of  law  and  the  career  of  the  bar  are  not  very  ^^'  p™  ^^' 
compatible  with  the  calling  of  a  merchant.  A  laborious, 
simple,  uniform,  tranquil  life,  exempt  from  ostentation  and 
care,  alone  is  fitted  for  the  lawyer.  Mediocrity  in  his  eyes 
is  more  precious  than  gold :  Auream  mediocritatem  diligit. 
Independent  of  the  favours  and  inconstancy  of  fortune,  his 
only  ambition  is  to  fulfil  his  duties,  secure  the  triumph  of 
justice,  and  be  useful  to  his  fellow  citizens.  Virtue  makes 
his  nobiUty,  his  fame  and  his  reward. 

Still  an  advocate  is  not  forbidden  to  devote  himself  to 
commerce.  An  instance  will  be  cited  in  Ch.  IX.,  Sect.  3 ; 
and  one  may  consult  on  this  point  Brunus,^*  Petrus  Fer-  "  Decest.  bon. 

•^  *^  '  c.  10,  no.  17. 

rarius,**  and  Marquardus.^*  But  it  is  very  difficult  for  one  »  tu.  39,  gi.  17. 
person  to  fidfil  at  the  same  time  functions  so  widely  re-  nV^'S*.  *'  ^'  ^' 
moved  from  each  other :  H<bc  studia  de  quibus  dispute,  non 
facile  in  eodem  homine  esse  possunt,  I  knew  a  man  of 
talent,  grown  rich  at  the  bar,  suddenly  turn  merchant,  only 
in  a  very  short  time  to  become  bankrupt  through  his  inex- 
perience in  mercantile  afifairs. 
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Chap.  IV. 

^'"'^^'  Section  IV. 

OF  MAGISTRATES,  AND  PARTICULARLY  OFFICERS  OF  THE 

ADMIRALTY. 

i\.  By  the  Commerce  was  forbidden  to  the  Roman  senators.     Lavy 

commerce  was  mentions  a  law  that  forbad  their  owning  a  vessel  of  more 
£i?Si5«tnd  the  ^^  300  septiers  (c).  It  had  been  found  by  experience 
governors  of       that  this  was  sufficient  for  the  transport  to  the  city  of  the 

pro  V  inoeSi  .  . 

produce  of  their  estates,  and  it  was  considered  a  thing 
unworthy  of  their  rank  to  hire  the  use  of  their  vessels  to 
other  citizens  for  money :  Ne  quia  senator  maritimam 
navem,  qtuB  plus  quam  trecentarum  amphorarum  esset,  ha- 
beret.     Id  satis  habitum  ad  fructus  ex  agris  vectandos. 

1  LiTy,  lib.  SI.      QuuBstus  omnis  patribus  indecorum  vims}    The  Julian  law 

subsequently  made  an  absolute  prohibition  against  the 
owning  of  any  vessels  by  senators,  on  pain  of  the  penalties 

«  L.  3,  ff.  de  vo<    of  cxtortion  {concussion){d)  and  expulsion  from  the  Senate: 

cat.  et  exciu. ; 

Emerigon,  iia      JSTec  habere  illis  navem  ex  lege  Julia  repetundarum  licet.* 

groase,  ch.  4.  ^  s- 

*  L.  88,  ff.  de       The  imperial  constitutions  prohibited  trade  of  every  kind 

rebus  creditis ;  *  * 

itri^!'f*f*    to  the  governors  of  provinces,  for  fear  the  people  should 

hx^^^^'*^      become  the  prey  of  official  rapine.^ 

i  2.  King  John.      King  John,  with  a  view  to  assure  the  security  and 

freedom  of  merchants,  by  Ordonnance,  1355,  prohibited  all 
judges  and  officers  from  carrying  on  trade,  directly  or  indi- 
rectly, in  person  or  under  borrowed  names,  on  pain  of 
confiscation  of  merchandize  and    arbitrary  punishment 

«  Pour u Pro-      The  Ordonnancc  of  Francois  I.^  provides  that,  ''to  avoid 

▼ence,  tit.  det 

juget  inf^rieun,    the  abuscs  that  mav  come  of  iudges  and  other  officers  inter- 

meddling  with  merchandize,  aU  officers  of  the  state  hence- 
forth shall  not  trade  either  in  person  or  by  the  agency  of 

(e)  Septier  is  a  Freoch  measure  for  grains  and  liquids.  Of  th*  fonner  it 
should  contain  about  twelve  bushels  ;  of  the  latter,  240  pounds  weight. 
Applied  to  the  capacity  of  vessels  as  it  formerly  was,  it  is  perhaps  equivalent  to 
one-fifth  of  an  English  ton,  and,  for  all  we  know  to  the  contrary,  correctly 
represents  the  word  used  by  Livy. 

(d)  Concuttio  was  the  Roman  term  for  the  crime  of  extortion,  whether  in 
official  or  private  persons.  It  was  visited  by  severe  legal  penalties,  and  gave 
rise  to  an. extraordinary  action,  the  form  and  incidents  of  which  are  set  forth  in 
the  law.    See  Pothier*s  edition  of  the  Pandects,  lib.  47,  tit.  13. 


art  29. 


lieutenants. 

'  Art.  2  and  3,  tit. 
tod. 
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oihersy  nor  participate  in  any  way  in  merchandize,  on  pain     Chap.  iv. 

of  severe  punishment,  without  reprieve  or  pardon,  and  shall  ^^'  _'  _, 

resign  their  office  or  their  merchandize."    The  Ordonnance 

of  Orleans^  forbids  all  officers  of  justice  to  manufacture  or  *  Art.  109. 

traffic  in  goods,  on  pain  of  official  degradation. 

The  jude:es  of  the  Admiralty  are  required  by  the  Ordon-  $  3.  Officers  of 

,     ,     Tkir     .  ,  /  n  .         .      /;   mi         the  Admiralty. 

nance  de  la  Manne  to  be  graduates  of  an  university.®  They  •  An.  1,  tit.  det 
are  royal  officers,  and  entitled  to  seats  in  the  Parlement.^ 
Their  jurisdiction  extends  to  all  that  pertains  to  navigation, 
and  consequently  it  is  proper  at  least  they  should  be  pro- 
hibited from  mingling  in  maritime  commerce;  for,  as  Cor- 
▼inus  observes,  it  is  not  iStting  that  a  person  should  act  as 
judge  in  matters  that  form  the  subject  of  his  daily  business.^  •  c.  de  contract. 

,  ,    ,  judic. 

The  Ordonnance  de  la  Marine  prohibits  officers  of  the  Ad- 
miralty from  taking  directly  or  indirectly  any  share  in  the 
tonnage  money,  harbour  fees  or  other  matters,  of  which 
they  have  judicial  cognizance,  on  pain  of  loss  of  office  and 
1000  liv.  fine.^  Also  from  "  bidding  for  and  purchasing,  t  nt.  idem.  art. 
directly  or  indirectly,  vessels,  goods  and  other  effects  of  the 
nature  of  prize  property,  on  pain  of  confiscation,  1500  liv. 
fine  and  suspension."*®  And  in  another  place, "  from  being  >•  Art.  34,  tit.  det 
purchasers  at  auction  sales  of  merchandizes,  either  directly 
or  indirectly,  on  pain  of  restoring  quadruple  in  value  and 
loss  of  office  (€)."  "  i;.^'  ***•  ^ 

(<)  Tbe  office  of  admiral  in  France,  with  its  varied  powers  and  privileges,  its 
large  revenue,  its  multitade  of  seats,  its  vast  number  of  subordinate  officers, 
its  judges  and  judgments  affecting  liberty,  property  and  life,  was  a  chief  insti- 
tation  under  the  old  regime,  and  remained,  after  the  revolutionary  storm, 
among  tbe  grandest  ruins  that  strewed  the  soil  of  France.  It  dated  in  the 
opinion  of  some  from  the  time  of  the  Crusades ;  in  that  of  others,  it  was  coeval 
whb  the  monarchy  itself.  It  had  been  illustrated  by  some  of  the  noblest  and 
moat  remaiiable  names  in  French  history,— Coligny,  fiiron,  Villars.  Montroo* 
rency  and  others,  who  themselves  derived  splendour  from  an  office,  the  first  in 
rank  and  the  most  abounding  in  solid  advantages  of  any  in  the  gift  of  the  mo- 
narch. It  is  intimately  connected  with  the  law  of  insurance  in  that  country, 
for  its  ooarts  so  long  as  they  existed  had  exclusive  cognizance  of  this  contract. 
From  what  appean  of  their  decisions  in  the  present  work,  it  may  be  doubted 
whether,  in  the  qualities  of  sound,  enlightened  and  just  judgments,  they  have 
been  exceeded  or  equalled  by  the  modem  tribunals  of  commerce.  It  is  easy  to 
imagine  the  advocates,  particularly  those  that  waited  00  commercial  law,  may 
have  viewed  this  mighty  wreck  with  extreme  sorrow,  and  felt  their  own  fortunes 
fidling  with  the  stage  of  their  efforts  and  renown.    Such  it  vras  in  part  to 
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Chap.  IV.         From  these  several  texts  it  appears  that  officers  of  the 

—   — — ^—  Admiralty  may  not  meddle  with  maritime  commerce,  and 

consequently  that  they  are  not  permitted  to  sign  insurances. 

w  Art.  JO.  The  Cautumier  of  Amsterdam  ^^  prohibits  all  officers  firom 

making  any  insurance,  directly  or  indirectly,  for  their  own 
account  M.  Valin,  however,  holds  an  opinion  opposed  to 
this,  and  alleges  the  instance  o{  juge  et  consuls,  to  whom 
commerce  is  not  prohibited ;  and  also  the  Edict  of  May, 
»Art.io,utre     1711."    This  example  is  an  exception  to  the  rule,  and 

det  lieutenanto,  . 

*«°»- 1-  from  the  nature  of  things ;  for  if  to  be  2LJuge  et  consul  one 

must  be  a  merchant,  it  necessarily  follows  that  a  merchant 
may  be  clothed  with  the  office  oi  juge  et  consul^  while  it  is 
very  possible  for  one  to  be  an  officer  of  the  Admiralty, 
without  mingling  in  maritime  commerce. 


Section  V. 

OFFICERS  OF  THE  MARINE  AND  FLEETS. 

Maritime  commerce  is  also  prohibited  to  officers  of  the 
marine  and  fleets  {des  classes) ;  they  cannot  become  either 
assured  or  insurers,  and  this  because  of  the  authority  their 
place  gives  them  over  merchants,  and  particularly  ma- 
riners (/).  On  this  subject  see  the  Ordonnance  of  20th 
August,  1691 ;  and  also  Ordonnance  of  5th  May,  1693. 


and  85. 


Section  VI. 

OF  THE  CONSULS  OF  THE  NATION. 

I  Tit.  1.  art.  to         By  the  R^glement^  of  3rd  March,  1781,  his  majesty 
prohibits  to  consuls  and  vice-consuls  the  carrying  on  any 

Emerigon.  But  bis  own  troables  ceased  before  those  of  his  country  began;  he 
died  without  witnessing  its  destructioo.  M.  Pardessus,  writing  but  a  very  few 
years  since,  acknowledges  that  the  tenderest  regrets  of  the  profession  still  cling 
to  the  subject  of  so  many  praises. 

(/ )  This  prohibition  seems  from  Valin  to  have  included  not  only  fighting 
men,  but  many  civil  officers  connected  with  the  building,  fitting  out,  provinoii- 
ing  or  equipping  vessels  belongbg  to  the  public  marine. 
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commerce^  directly  or  indirectly,  under  pain  of  recall :  con-     Chap.  I  v. 
sequently  they  are  forbidden  to  sign  insurances.  — !^l! — !_ 


The  Romans  had  no  regular  commerce  with  foreign  §  i.  Origm. 
nations :  they  termed  them  barbarians,  and  the  only  inter- 
ooorse  they  maintained  with  them  was  through  means  of 
legates  and  ambassadors.  The  people  of  Marseilles  were 
the  first  to  send  consuls  into  the  ports  of  the  Leirant  and 
of  Barbary,  for  the  purpose  of  residing  there  and  promoting 
the  commerce  of  their  townsmen,  and  these  consuls  were 
elected  by  the  recteur,  the  syndics,  and  the  municipal  coun- 
cil.*    In  1534,  says  Gramier,^  Francis  I.  concluded  with  '  ?,'**"J5°'^V' 

,  .        »ellle«,lib.l,cl8. 

Soliman  a  treaty  for  a  league  defensive  and  commercial  sHiit.  of  France, 
between  them.  He  received  with  great  distinction,  and  *°™'  '  **' 
lodged  in  his  own  palace,  the  Turkish  ambassador,  who 
arrived  to  receive  the  ratification  of  the  treaty,  and  there- 
after constantly  maintained  an  ambassador  at  Constanti- 
nople to  protect  the  commerce  of  his  subjects  in  the  Levant. 
The  consuls  of  the  nation  were  not  slow  in  advancing  to 
be  king's  officers.  This  appears  fi*om  the  treaty  made  in 
1604  between  Henry  IV.  and  the  Sultan  Amat  "  The  am- 
bassadors who  shall  be  sent  on  the  part  of  his  majesty,  and 
the  consuls  who  shall  be  named  by  him  to  reside  in  our 
ports  and  harbours,  as  well  as  merchants,  his  subjects,  who 
come  and  go  therein,  shall  not  be  in  any  way  molested ;  on 
the  contrary,  they  shall  be  received  and  respected  with  the 
care  the  public  faith  demands."  And  again;  'Uhe  Venetians, 
the  English,  Spaniards,  Portuguese,  Catalans,  Ragusois, 
Grenoese,  Anconitans,  Florentines,  and  generally  all  other 
nations,  may  fireely  come  and  traffic  in  our  territories  under 
the  mark  and  security  of  the  French  flag,  which  they  shall 
bear  vrith  them  as  a  safeguard,  and  in  this  way  they  shall 
be  allowed  to  pass  and  repass  for  purposes  of  trade  through 
the  bounds  of  the  empire,  as  they  have  formerly  done, 
obeying  the  consuls  of  France  who  for  the  time  being  may 
reside  in  our  ports."*  Very  shortly  after  this  the  English  4  Treat,  ut.  s. 
formed  a  treaty  with  the  Porte,  and  secured  the  privilege  of 
trading  under  their  own  flag,  and  this  favour  was  subse- 
quently extended  to  every  people  who  found  it  in  their 
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Chap.  IV.     power  to  establish  a  regular  apd  advantageous  commerce 
'- — '- —  in  the  Levant.*      The  same  custom  has  become  almost 


»^ifcrtrty,ch.6,      universal  in  large  commercial  places,  and  particularly  in 

sea  ports.  Sovereigns  establish  consuls  or  agents  there 
for  the  purpose  of  protecting  the  rights  of  their  subjects, 
and  adjusting  disputes  that  may  arise  among  their  country- 

•  Bouch*ud,ch.6,  men  trading  there.^ 

§%  A  consul  No  one  can  call  himself  a  consul  of  the  French  nation 

^™^1!««*  in  foreign  countries  without  commission  thereto  fipom  the 

from  the  king,  king.^     Whoever  obtains  letters  of  appointment  firom  the 

Marfai?'ar^i;  king  is  to  causc  them  to  be  registered,  take  the  oath  in 

Hatch,  1781.  accordance  with  the  form  of  his  papers,  and  comply  with 
the  other  formalities  prescribed  by  the  Ordonnance.    The 

•  coDTention  be-  consuls  who  shall  be  named  are  to  be  admitted  and  ac- 

tween  France  and  %■%%%»■,■,  .«  <• 

Spain  at  Bardo,     knowlcdged  rcciprocally,  on  presenting  the  patents  from 
fifaJch  ?78i       ^^^^^  sovereigns,  and  obtaining  the  exequatur  of  the  prince 

•  casaregis,  dtac.  in  whose  coimtrv  they  are  sent  to  reside.®     The  same,  too, 

175;  Targa.cap.  ,  ,  ,         ,  ^  ' 

»6,p.896;  vaiin,   would  bc  the  reomrements  of  the  common  law.^ 

Ordon.  tit.  19.  ^  * 

$  3.  Ib  the  esta-      PubUcists  say  that  the  estabUshment  of  consuls  is  no 

consuls  of  °be  P^^  ^^  ^^  '^^  ^^  nations,  but  that  it  appertams  exclusively 
law  of  nations?  to  political  law,  depending  on  the  conventions  formed  be- 
tween sovereigns,  every  one  of  whom  has  the  right  of  pre- 
venting all  foreign  trade  in  his  dominions,  or  permitting  it 
»  vaiin,  Ordon.  Only  ou  Certain  conditions.^^  Hence  the  Ordonnance  says 
lib.  2.  ch.  2 ;  '     that,  as  to  jurisdiction,  the  consuls  shall  conform  themselves 

Bouchaud,  ch.  6,  •'  .... 

p-  !**•  to  usage,  and  the  treaties  existing  with  the  sovereigns  of  the 

countries  where  they  are  established. 

§  4.  Do  consuls      Vattel  says  that  a  consul  is  not  a  public  minister,  and 

dSm  befonrine'  ^^^  ^^  ^  ^^^  entitled  to  assume  the  prerogatives  of  one. 

toambaasadon?  Nevertheless,  as  he  bears  the  commission  of  his  sovereign, 

and  is  received  in  this  character  by  liim  in  whose  country 
he  resides,  he  is  entitled  to  claim  to  a  certain  degree  the 
protection  of  the  law  of  nations.  The  sovereign  who  re- 
ceives him,  thereby  tacitly  engages  to  afford  him  all  the 
liberty  and  safety  necessary  to  the  proper  performance  of 
his  functions,  without  which  his  admission  as  consul  would 

"  Vattel,  lib.  2»     bc  vain  and  profitless.^^      Bouchaud  holds  the  same  lan- 


ch.  2. 


"Bouchaud in     guagc.*^     The  treaty  between  Henry  IV.  and  the  Sultan 

loco,  and  p.  149. 
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Amat,  however^  expressly^  grants  to  French  consuls  the     cbah.  iv. 
inviolability  and  independence  enjoyed  by  public  ministers;      Sect.  VI. 
and  the  treaty  made  at  Bardo  provides,  that  they  shall 
enjoy  personal  immunity^  so  that  they  shall  not  be  arrested 
or  taken  to  prison  except  in  the  case  of  atrocious  crime,  or 
that  of  their  being  merchants.      It  proceeds,  —  in  corre- 
sponding however  with  governors,  magistrates  and  judges, 
they  are  not  to  fail  in  the  attentions  due  to  the  representa- 
tives of  the  king  and  justice.    They  shall  be  exempt  from 
having  soldiers  quartered  on  them,  except  in  case  of  abso- 
lute necessity,  and  when  all  the  other  houses  in  the  place 
shaD  be  so  filled,  and  also  from  any  charge  or  personal 
service.     They  shall  be  permitted  to  wear  a  sword  and 
cane  for  external  ornament  of  the  person,  and  to  place 
above  the  outer  door  of  their  house  a  plate,  upon  which 
shall  be  designed  a  vessel,  with  this  inscription,  "  Consul 
of  France"  or  "Consul  of  Spain;"  with  the  understanding, 
however,  that  this  external  badge  shall  never  be  interpreted 
as  a  mark  of  asylum,  nor  capable  of  shielding  the  house 
and  its  inhabitants  from  the  pursuits  of  public  justice,  but 
only  as  a  sign  to  indicate  to  sailors  and  other  foreigners 
the  abode  of  their  consul.    Their  papers,  as  well  as  those 
belonging  to  their  chancery,  shall  not  be  seized  under  any 
pretext  whatever,  unless  the  consul  be  a  merchant;   in 
which  case,  as  to  matters  connected  with  his  commercial 
business,  he  shall  be  amenable  to  the  regulations  set  forth 
in  treaties  on  the  subject  of  foreign  merchants  transeuntes. 
The  R^lement  3rd  March,  1781,*'  before  cited,  excludes  «  nt.  i.art.  2. 
French  consuls  from  commerce,  to  the  end  either  that  they 
may  not  abuse  their  official  authority,  or  to  prevent  the 
discredit  that  would  attach  to  a  consulate  in  case  of  the 
incumbent  failing  in  trade,  and  being  subjected,  like  any 
other  merchant,  to  personal  arrest**  iIiu,"iS'.  1?  ~°" 

The  consuls  of  France  have  cognizance,  in  the  first  re-  $5.  Jansdictioa 
sort,  of  disputes  of  every  nature  arising  between  the  king's  ^ 
subjects,  merchants,  seamen  and  others,  within  the  bounds 
of  their  consulates.     Every  Frenchman  travelling  by  land 
or  by  sea,  or  trading  in  foreign  countries,  is  forbidden  to 
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Chap.  IV.     summon,  for  any  cause  whatever  other  subjects  of  the  king 

?^_1_  before  any   tribunal  or  officer  of  the  foreign  country.** 

csM^gii,  du?.'  When  the  case  is  one  requiring  an  infamous  punishment^ 
iiv.5,  c^2!^'.7i9;  Uic  cousul  is  to  instruct  the  process  (a) ^  and   send  the 

Deconnis,  torn.  2,  .t,  ii-iji 

col.  1313.  accused  to  France  with  the  procedure,  to  be  judged  by 

1778;  R^giement,  the  officcrs  of  the  admiralty  of  the  first  port  where  the 

SMkrch,  1781;  i     i.    ii   j-      i  ,« 

sutut  de  Mar-      vesscl  shall  discharge.*® 

■emet,lib.l,c.l8;  ® 

^^^^^d  ^^  chancellor  of  a  consulate  combines  in  his  own  person 
«? ordSli.""*  *^®  offices  of  register  (greffier),  notary,  and  huissier,*^  but 
imdisT^infeo.  his  authority  is  not  so  extensive  in  one  respect  as  that  of 
28  Feb.  1687;     '  our  brokcrs  I  policies  of  insurance,  contracts  of  bottomry 

Ordon.  24  May,  *^ .  .  .  "^ 

BiSi'  ^'"'V'  ^^^  respondentia,  and  all  other  maritime  contracts,  may 
$  6.  Of  the  be  passed  in  the  chancery  of  a  consulate,  in  presence  of 
chance  or.        ^^^  attesting  witnesses}^  but  these  are  not  required  in  the 

"  sutut  de  Mar-      .  ^  ^ 

sefliet,  lib.  1.        lite  case  before  a  broker. 

c.  18;  Ordon.  de 

la  Marine,  det  ^ 

consuls,  art.  16,  ♦ 

ftc. ;  Riglement, 

1781,  lib.  1,  art. 

w  Ordon.  art.  25.  OKUTION    VII. 

See  Cleirac,  part  3, 

art.  2 ;  Encyclo-  OP  BROKERS, 

podia  in  verb. 

$1.  Brokers  Straccha  applauds  those  commercial  nations  who  have 

prohibited  from    .|  .,  xi^ir  •  xj 

trading.  taken  pains  to  prevent  brokers  trom  carrying  on  trade: 

Laudandi  sunt  omnes  populi  qui  in  mercaturd  se  exercere 
Solent,  si  proxenetas  ab  officio  mercaturce  abstinere  decre- 
verint,  prout  providenter  iTpatrid  med  sub  p^d  non  Uvi 

>  straccha  de      proxenetcB  mercaturom  facer e  prohibentur.^     The  statute  of . 
J"S"i,  ch.'&  *  Marseilles^  obliges  the  broker  to  take  an  oath  that  he  will 

not  have  any  interest  in  transactions  effected  through  his 
agency :  Jurabunt  quod  non  habeant  partem  in  eo  de  quo 
erant  corratarii;  in  case  of  disobedience  they  were  con- 
demned to  pay  a  fine  of  25  livres :  Quam  pamam  si  solvere 
non  poterinty  per  civitatem  Massilice  fitstigentur,  A  R^gle- 
ment  concerning  the  brokers  of  Marseilles,  confirmed  by 

>  Art.  3.  letters-patent  of  November,  1604,  provides,'  that  no  broker 

shall  be  allowed  to  traffic  or  trade  for  his  own  account  or 
for  another,  nor  have  any  share  in  any  trading  firm,  on 

(g)  lo  instruct  a  proceis  is  the  techDical  term  used  in  French  law  for 
hearing  and  recording  the  nature  of  the  demand  or  charge,  the  evidence  of  the 
witnesses,  and  other  circumstance?  in  a  civil  or  criminal  suit. 
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pain  of  deprivation  of  office;  which  deprivation,  and  the     chap  IV. 
cause  thereof,  shall  be  proclaimed  throughout  the  said  town     Sect.  VII. 
by  public  cry.    The  Ordonnance  of  Louis  XIII.,*  supple-  *  1629,  art.  4i6. 
mentary  to  those  of  Charles  VII.  and  Henry  III.,  has  the 
like  prohibition.    The  same  prohibition  was  renewed  by  the 
Ordonnance  of  1673.^    The  Ordonnance  de  la  Marine  for-  » Tit.  2,  art.  i 
bids  all  poUcy  registers,  clerks  in  an  insurance  office,  notaries 
and  brokers,  to  make  any  policy  in  which  they  may  be 
interested,  directly  or  indirectly,  by  themselves  or  through 
the  intervention  of  others,   or  to  take  any   assignment 
(transport)  of  the  rights  or  claims  of  persons  assured,  on 
pain  of  a  fine  of  500  livres,  kcfi    This  article  is  taken  from  •  ordon.  art.  68. 
the  Guidon  de  la  Mer^  and  the  R^glement  of  Amsterdam.®  art.  s.  ^"'  ^^  '    ' 

The  motive  of  all  these  laws  is  to  obviate  the  frauds  ^^'  ^' 
which  brokers  may  commit  while  abusing  the  secret  con- 
fidence of  parties,  and  seizing  to  their  own  advantage  the 
favourite  occasions  that  present  themselves,  to  the  prejudice 
of  those  who  have  trusted  their  interests  to  their  keeping. 
But  how  little  avail  laws,  so  long  as  cupidity  finds  the 
means  of  eluding  them !  Quid  leges  sine  moribus,  varus  pfo- 
ficiunt?    Among  us  divers  abuses  prevailed. 

1.  By  means  of  a  borrowed  name  certain  of  our  brokers  f  2.  Abuaesob- 
took  risks  in  policies  of  insurance  received  by  themselves ;  broken  of  Mar- 

'Has 

profiting  by  the  premiums,  when  no  loss  arrived,  but  in  ******* 
the  contrary  event  resisting  sometimes  payment  of  the  loss. 
For  instance,  by  a  private  writing  it  was  i^eed  that  all 

policies  of  insurance  which  Jean  Joseph  M should 

sign  with  the  word  for  friend,  in  the  office  of  the  broker 

N ,    should    be    for   account  of   this    latter  person. 

(Agreements  of  this  kind  were  too  frequent.)  This  broker 
prepared  for  Sieur  Claude  Delisle  a  pohcy  of  insurance  of 
60,000  Kv.,  on  the  body  of  the  ship  Les  bons  Frhes. 

M took  a  risk  therein  of  2400  liv.,  one  half  for  friend. 

The  vessel  was  taken  by  the  English.     M failed.    The 

private  agreement  just  mentioned  came  into  the  hands  of 
Delisle,  who  proceeded  against  the  broker  for  payment  of 
the  half  of  the  sum  insured.  The  broker  did  not  deny  the 
agreement,  but  maintained  that  the  affair  was  foreign  to  the 
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Cbaf.  IV.     assured,  and  that  he  had  depended  on  the  faith  of  the 
Sect.  VII.     person  who  had  subscribed  the  poUcy.     Arrfit  of  the  parie- 


•  25  June,  i74».    ment  of  Aix*  condemned  the  broker  to  pay  the  1200  Kv. 

demanded^  with  interest  and  costs,  and  at  the  instance  of 
the  Procureur-General  ordered  him  to  be  assigned  a  day 
for  a  hearing  in  the  matter  of  his  contravention  of  the  Or- 
donnance.  This  affair  was  soon  forgotten,  and  things  re- 
turned to  their  former  course.  In  1768  the  Chamber  of 
Commerce  resolved,  among  other  penalties,  that  persons 
thus  lending  their  names  should  not  be  allowed  to  bring 
any  action  of  recourse  or  guaranty  against  the  said  brokers 
or  notaries,  but  these  penalties  were  never  enforced. 

2.  Our  brokers  sometimes  rendered  themselves  parties 
personally  interested  in  contracts  of  insurance  received  by 
them.    The  custom  of  insurers  at  Marseilles  was  to  sign 

the  policy  in  these  terms : — A.  B.  insures  the  sum  of . 

Received  for  the  premium  per  centum.     The  word 

received  J  which,  according  to  the  rules  of  law  and  of  ordinary 
language,  signifies  the  actual  reception  of  money  and  ope- 
rates as  a  final  acquittance,  has  no  such  meaning  in  the 
language  of  the  broker's  office.  The  insurer,  who  wrote 
and  signed  that  he  had  received  the  premium,  had  received 
it  not  The  assured,  who  bore  this  acquittance  in  hand,  was 
not  entirely  Uberated ;  but  by  a  strange  kind  of  lumatianf 
founded  in  the  minds  of  the  parties  only,  the  assured  owed 
the  premium  to  the  broker  alone,  and  the  latter  owed  it  to 
the  insurers ;  so  that  the  two  contracting  parties  were  un- 
connected by  any  liability,  and  the  broker,  laying  aside  his 
character  of  mediator  and  public  officer,  became  creditor 
to  the  one  and  debtor  to  the  other. 

Such  a  practice,  so  contrary  to  all  received  notions  among 
jurisconsults,  was  authorized  in  the  mercantile  tribunals, 
because  such  was  the  usage  of  merchants.  The  terms  of 
the  contract  were  violated,  the  party  who  had  not  yet  paid 
was  released,  the  pubhc  agent  metamorphosed  into  a  con- 
tracting party— all  this  became  in  a  manner  lawful  through 
the  operation  of  the  rule  of  equity  and  good  faith.     In 
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1763  I  saw  a  certificate  signed  by  eighty-seven  merchants      Chap.  IV. 
of  Marseilles^  attesting  the  existence  of  this  usage.     De-     Skct.  Vil. 


cormis^^  had  seen  in  his  time  a  like  certificate :  and  he,  as  >*  Tom.2,p.iso5. 
well  as  De  Montoulan/'  mention  this  practice  without  "PiredsdM 

,  .  .  .  Ordon. 

blaming  it.  The  broker  opened  for  this  purpose  an  ac- 
count current  with  each  assured  and  with  each  insurer, 
which  was  closed  at  the  end  of  each  year. 

When  the  policy  stipulated  that  the  premium  should  be 
set  off  in  case  of  loss,  it  was  of  course  impossible  to  insert 
in  it  the  words  Received  for  the  premitun.  But  to  obviate 
the  incompatibility  of  these  two  clauses,  and  to  gain  the 
same  point,  that  of  rendering  the  broker  alone  respectively 
debtor  and  creditor  for  the  premium,  the  plan  was  devised 
of  inserting  in  the  margin  of  the  policy,  that  tfie  ship  or" 
riving  safe  the  premium  shovld  be  paid  by  the  broker. 
Brokers,  thus  bound  in  their  own  names  to  pay  the  pre- 
mium to  the  insurer,  were  in  more  than  one  instance  forced 
for  their  reimbursement  to  have  recourse  to  the  assured, 
against  whom  they  had  no  remedy  but  a  simple  personal 
action.  If  he  became  insolvent  in  business,  they  were  placed 
in  the  rank  of  chirographains  (A),  for  the  premium  paid  by 
them  to  the  discharge  of  the  insolvent. 

With  a  view  to  remedy  this  disadvantage,  the  brokers 
and  notaries  determined  on  inserting  with  their  own  hand 
in  the  poUcies  drawn  by  them  this  singular  clause :  Hie 
insurers  acknowledging  to  have  received  from  our  hands 
and  out  of  our  funds  the  premium  of  the  present  insurance, 
far  which  they  subrogate  us  in  their  place  and  stead. 
Under  favour  of  this,  they  expected  to  acquire,  for  the  re- 
imbursement of  the  premium,  hypothecation  upon  the  goods 
of  the  assured.  This  pretension,  however,  was  rejected  by 
divers  sentences  of  our  consular  tribunal  in  1776,  on  the 
ground  that  no  person  could  be  auctor  in  rem  stuim,^^  and  »l.  i,ff.deaiiet. 
that  it  IS  mcompetent  for  the  officer  who  passes  a  contract  Mr-  »d  s.  c.  Tre- 
to  figure  therein  as  a  party  contracting.^'  »  DeqMiMet, 

3.  The  brokers  and  notaries  of  Marseilles  had  introduced 

(h)  Certain  debts  are  termed  chirographt,  which  do  not  depend  on,  noL  are 
evidenced  by,  acts  passed  before  a  notary. 
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Chap.  IV.     the  custom  of  insurances  with  compensation,  that  is  to  say, 

! !_  that  the  premiums  due  to  an  insurer  should  be  set  off 

against  those  which  he  owed,  where  he  had  effected  in- 
surance for  his  own  account.  These  premiums,  active  and 
passive,  were  entered  in  an  account  current,  the  balance  of 
which,  at  the  end  of  the  year,  passed  to  a  new  account, 
and  which  thereafter  could  not  be  realized  without  sub- 
mitting to  a  considerable  abatement.  Hence  it  followed  that 
the  assured  who  paid  the  premium  in  cash  secured  an  ad- 
vantage to  the  broker.  Such  manoeuvres  gave  rise  to  a 
great  number  of  frauds  and  occasioned  much  litigation. 

I  shall  not  dwell  on  the  trade  which  several  brokers  car- 
ried on  in  the  name  of  others  for  their  own  account,  nor  of 
the  notes  of  guarantee  it  was  their  practice  to  supply  for 
this  purpose ;  nor  of  the  abuses  practised  by  some  of  them 
in  connection  with  the  public  treasury  opened  to  them  by 
the  Edict  of  August,  1709,  by  means  of  which  they  ac- 
quired possession  of  all  the  coin  of  the  province,  and, 
indeed,  of  all  the  mercantile  paper  in  this  place,  which  they 
negociated  to  their  profit.  This  large  amount  of  funds 
speedily  vanished  through  the  enormous  credit  imprudently 
given  by  ihem  to  a  crowd  of  insolvent  merchants.  In  1770 
it  was  necessary  to  continue  supplies  to  these  persons  to 
prevent  the  noise  of  failures  which  would  have  unveiled  the 
mystery.  The  void  incessantly  expanded,  and  dug  a  mine 
whose  explosion  was  fated  shortly  to  make  the  very  town 
tremble.  To  cover  up  this  gulph,  which  was  still  growing 
deeper  and  deeper,  they  devised  mandats  and  billets  en  com" 
pensatum,  so  called  because  only  payable  in  papier.  This 
fictitious  money  was  prohibited  by  arr^t,  6  March,  1771. 
In  spite  of  this,  mandats,  promissory  notes,  bills  of  ex- 
change, &c.,  continued  to  be  paid  in  paper,  which  thus  mul- 
tiplied to  an  infinite  degree.  Hence  the  notes  commonly 
termed  de  bindouce,  which  merchants  embarrassed  or  in- 
solvent made  one  in  favour  of  the  other.  Hence  the  bills 
subscribed  and  indorsed  by  clerks.  Hence  the  bills  of 
exchange  drawn  upon  men,  who  had  been  provided  with 
a  pledge  of  goods  as  security  that  they  should  not  lose  by 


OF  BROKERS.  97 

thus  acting  the  part  of  drawing  post    This  fabrication  of     Cra^.  l\r, 

fidse  papers,  continually  renewed^  produced  an  abundance  — ^^ 1- 

without  fruit,  and  a  facility  which  was  truly  poisom^us.  The 
portfoUos  of  those  who  disposed  of  them  were  found  filled 
to  excess.     People  were  rich  in  figures  and  chimeras. 

It  happened  very  naturally  that  this  paper  could  not  be 
converted  into  money  but  at  a  loss.  An  arr^t  of  20  De- 
cember,  1773,  interposed  to  prevent  persons  from  reaping 
unlawful  profit  from  promissory  notes  and  bills  past  due, 
and  mandats  at  sight.  Sec,  but  without  effect.  Coin  had 
become  rare,  either  because  people  feared  to  convert  it 
into  doubtful  paper,  or  because  paper,  which  could  not  be 
turned  into  money,  became  the  subject  of  much  chaffering 
as  to  its  price.  Hence  came  embarrassments  in  every  de- 
partment of  trade :  hence  forced  and  ruinous  transactions : 
hence,  finally,  the  failures  of  1774.  The  sum  total  of  dis- 
honoured bills,  placed  in  the  hands  of  the  consular  register  (A) 
on  the  part  of  bankrupts,  was  nearly  fifty  millions  of  livres. 

I  remark  here,  with  satisfaction,  that,  amon&[  our  brokers,  J  3.  Sapprw- 

'  ,  ,  r         ^  Mon  of  the  body 

several  knew  how  to  preserve  themselves  agamst  the  gene-  of  broken  of 
ral  contagion.  The  course  of  these  had  at  no  time  ceased  *"*  **" 
to  be  directed  by  honour,  their  duty,  and  the  justest  in- 
t^rity,  but  the  public  good  required  a  general  law.  By 
edict  of  January,  1777,  the  corporation  and  the  offices  of 
brokers  royal  with  us  were  suppressed.  The  king  ordered 
that  there  should  be  established  at  Marseilles  sixty  brokers 
of  commerce,  who  should  exercise  their  functions,  in  virtue 
of  simple  commissions,  to  be  issued  by  the  Chamber  of 
Commerce. 


Section  VIII. 

OF    FOREIGNERS. 


Cardinal  Tuscus^  and  Roccus^  both  mention,  that  at  $i.  ForeigDen 
Florence  there  is  a  statute  which  prohibits  the  Florentines  j^ure  or  to  be 
firom  making  any  insurance  for  foreigners :  FlorentuB  adest  J^"?^' 


eonc.  087. 
*  De  MMC.  BO.  71. 
(Jk)  The  protbonotary  or  clerk  of  ihtjugt  <(  eontuii, 

H 
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Chap.  IV.     statutuniy  prohibens  Florentinis  facere  assecurationes  pro 
Lci\ ^  forensibuSf  sed  bene  inter  cives  permittitur  fieri  illas.     In 


justification  of  such  a  law,  it  might  be  said  with  Vattel,  that 
it  depends  on  the  will  of  each  nation  to  trade  or  not  to 
trade  with  another ;  and  if  a  nation  chooses  to  permit  it 
to  another,  it  still  rests  with  her  to  subject  this  permission 
to  such  conditions  as  she  may  find  appropriate;  for,  in 
allowing  the  trade,  she  grants  to  the  other  nation  a  privi- 
lege, and  every  one  is  entitled  to  attach  whatever  conditions 
»vattci,  lib.  1,92.  they  please  to  a  privilege  granted  by  them  voluntarily.' 

*  Liv.  2,  If  24,      This  author  subsequently  enlarges  on  the  same  ground.^ 

One  may  consult  also  the  learned  dissertation  of  Marquar- 
•Marquard.iib.i,  dus^  on  this  subjcct.     But,  as  Montcsquieu  observes,  the 

cap.  11 ;  Valin,  .  ...  ,         /. 

wt.i,ciurtetpar-  truc  maxim  with  a  nation  is  not  to  exclude  any  other  from 

ties;  Grotius,  -^ 

pSircndorf'uv.^'   '^  commercc  without  urgent  reason.^     Freedom  is  the  soul 
c.  3,  f  9.  Qf  commerce,   and  this  alone   can  bear  it  to  its  highest 

•  Liv.  20,  ch.  8.  \  ^  ^       ^       ^ 

stage.  It  is  rivalry  that  developes  industry  and  gives  to  it 
all  the  spirit  of  which  it  is  susceptible.  Maritime  com- 
merce belongs  to  the  law  of  nations,  and  exists  principally 
with  foreigners.  If  then  it  is  desirable  to  render  foreigners 
useful  to  us,  we  must  trust  them  as  fellow-citizens,  and 
extend  to  them  entire  reciprocity.  Our  ancestors  neglected 
this  precaution  of  forbidding  insurance  contracts  with 
'  ouidon,  ch.  3,     straugcrs  to  the  kingdom,^  and  this  Uberty  was  confirmed 

SIX*    m» 

•  ordon.  art.  1.      by  the  Ordonuaucc  de  la  Marine.^ 

$  2.  Has  the  Has  our  Ordonnance  the  force  of  law  in  the  case  of  in- 

OrdonoaDce  the  ,     .         /.      .  ^      «   •  *•        ^i_    *  i 

force  of  law  in    surances  made  in  a  foreign  country  r  is  a  question  that  has 
?^f..^™'J?L-  sometimes  been  moved  in  our  Admiralty.*     It  is  one  of 

iDsuraoce  made  -^ 

in  a  foreign        public  law  and  requires  careful  examination.     1.  All  that 

couDtry?  *  ,   ,  .  * 

» Infra,  ch.  17,      has  reference  to  the  modes  of  judicial  proceeding,  or  remedy, 

must  conform  to  the  custom  of  the  place  where  the  cause 
>•  L.  3,  f  6,  IT.  de  is  pleaded.*^     But  for  that  which  is  of  the  substance  of  the 

testib.  *, 

decision  reference  must  be  had,  as  a  general  rule,  to  the 

laws  of  the  place  where  the  contract  was  made :  JEx  con- 

"  £*d'  '*  **        suetudine  ejus  regionis,  in  qua  negotium  gestum  est.^^     This 

distinction  is  noted  in  all  the  books :  In  his  quce  respiciunt 
litis  decisionem,  servanda  est  consuetudo  loci  contractus. 
At  in  his  quxB  respiciunt  litis  ordinationem,  attenditur  con- 
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suetudo  loci  ubi  causa  agitur,^*    2.  Whea  it  is  a  question     Chap.  IV. 
of  capacity  to  contract,  the  case  must  be  governed  by  the      '"^' 


laws  of  the  sovereign  of  whom  the  party  is  a  subject,  no  Gu?*Pa*'^f  *  *" 
matter  where  he  may  be  found,  because  once  a  subject  S^in,  cout.  de 
always  a  subject.^*    This,  however,  should  be  understood  no.  57. 
with  a  saving  of  the  rights  of  third  persons.  c.  d?i5ib?f  bJo- 

3.  Brodeau  says  that  Frenchmen  cannot  be  constrained  ti?c.  ^.  42 ; 

.  .  .      .  D'Ollive,  liv.  3, 

to  plead  out  of  the  kingdom,  either  civilly  or  criminally,  all  J?*- J^p-  ***? 
the  king's  subjects  being,  without  distinction,  bound  to  his  p-  ^^  "'^  *^*- 
justice  and  sovereign  authority,  from  which  they  can  neither 
be  withdrawn  nor  exempted,  either  in  person  or  property, 
no  matter  where  situated,  without  his  licence  and  permis- 
sioiL^^    No  less  than  sixteen  arrets  have  decided  that  the  m  srodeaa,  *ur 
king^s  subjects  cannot  be  withdrawn  from  their  natural 
jurisdiction,  for  the  purpose  of  pleading  without  the  king- 
dom, even  though  the  contract  that  binds  them  may  have 
been  made  out  of  the  kingdom,  and  with  an  express  sub- 
miflsion  to  the  foreign  jurisdiction.     M.  D'Aguesseau  says, 
in  like  manner,   that  it  is  an  inviolable  maxim,  that  a 
Frenchman  can  never  be  delivered  before  a  foreign  judge.^  »  D'Agueneau, 

toni.  5f  p«  87* 

As  a  consequence  of  this  principle,  judgments  rendered 
by  judges  abroad  have  not  in  France  any  effect  against 
Frenchmen.     The  cause  must  then  be  tried  anew.*^    4.  It  »«  ordon.  wm, 

art.  121 ;  Julllen, 

is  the  same  case  with  judgments  rendered  abroad  agamst  f^^^^j^*  443^' 
a  foreigner  domiciled  in  France, —  a  new  action  is  neces-  LJSit*tit*D! 
sary.*^     5.  It  is  only  judgments  rendered  abroad  against  oiiinti^^"' 
a  fbrei&nier  not  domiciled  in  France,  which  may  be  ca-  Breto'nkr,'  tom.  2 
pable  of  execution  m  France,  by  the  aid  of  a  pareatiSj  n  juuien,  ibid. 
which  issues  without  reference  to  the  original  cause  of  ac- 
tion ;  and  this  is  granted  by  the  parlement  only,  and  not 
by  the  inferior  judges.^®  ••  Jtimen,  tom.  2. 

6.  The  rule  now  mentioned  takes  effect  in  the  case  of 
defendant  or  plaintiff  indifferently.     A  Frenchman  may 
cause  to  be  cited  before  the  tribunals  of  the  kingdom  a 
foreigner  against  whom  he  wishes  to  bring  any  action,  „  journal  des 
even  a  personal  one,  and  the  judgment  pronounced  against  p"i(^"^D^ni^/ 
the  8tran&:er  defendant  is  to  be  executed  upon  the  property  juuien,  tom.  2, 
which  he  possesses  in  France,^^    We  must  remark,  how-  tom.  2,  p.  448. 

h2 
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Chap.  IV.      ever,  that  this  point  was  formerly  controverted,^  and  is  not 
'_  in  fact  free  from  doubt,  for  the  rule  actor  sequitur  forum 


quest.  149;  Mor-   rei  bclongs  to  the  law  of  nations.^^ 

nac  ad  L.  ult.,  ff-  „     ^  ,  .  ,  i      .    t  •  i-  t      • 

dcjurisd.  ;L«  7.  Other  uations  have  very  good  nght  to  estabhsh,  in 

Peyrdre,  p.  190.  .  .  T     . 

«  D'Agueweau,    favour  of  their  own  subjects,  maxims  similar  to  ours.     In 

torn.  5,  p.  53 ;  . 

vattei,iiv.2,ch.8,  the  treaty  between  the  king  and  the  Helvetic  body,  con- 
cluded at  Soleure  28  May,  1777,  this  inconvenience  was 
thus  met: — As  it  may  ofttimes  happen  that  his  majesty^s 
subjects  and  those  of  the  Helvetic  body  will  contract  mar- 
riages, acquire   property  by  heirship,  connect  themselves 
in  partnership,  or  by  other  contracts  or  obligations,  from 
all  which  may  result  disputes  or  suits  at  law,  it  is  i^eed, 
that,  in  every  case  of  litigation  between  individuals  of  the 
two  nations,  the  plaintiiF  shall  be  held  to  bring  his  action  in 
the  tribunals  of  that  country  of  which  the  defendant  is  a 
natural  subject,  unless  the  parties  are  both  present  in  the 
country  where  the  contract  was  made,  or  shall  have  agreed 
beforehand  on  the  tribunal  to  which  they  will  refer  in  case 
of  difficulty.     It  is  agreed,  moreover,  that  final  judgments 
in  civil  actions,  rendered  by  courts  of  the  highest  jurisdic- 
tion, shall  be  executed  within  his  majesty's  states  and  in 
those  of  the  Helvetic  body  reciprocally,  according  to  their 
form  and  tenor,  in  every  respect  as  if  rendered  in  that 
country  where  the  party  condemned,  after  judgment  ren- 
«Toni.6,p  434    ^cred,  shall  be  found.     In  Brillon^  we  find  a  like  treaty 

between  France  and  Switzerland :   and  in  Rousset^'  the 

»  Tom.  6,  p.  20.  ' 

treaty  of  alliance  between  France  and  the  Catholic  Cantons 

of  Switzerland,  made  in  1715,  which  contains  the  same 

»•  Art.  30.  compact.**    We  may  also  refer  to  the  Edict  of  December, 

1781,  declaratory  of  the  privileges  within  this  kingdom  of 
the  subjects  of  the  Helvetic  body. 

Let  us  now  return  to  insurances,  keeping  always  in  view 
the  fact,  that  these  are  chiefly  governed  by  the  law  of 
nations. 

1.  There  is  no  difficulty  in  affirming  that  the  rules  esta- 
blished by  our  Ordonnances  are  applicable  to  the  foreigner 
who,  being  in  the  kingdom,  causes  himself  to  be  insured 
or  becomes  insurer.     A  foreigner,  who  contracts  within  the 
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territory  of  any  state,  is  bound,  as  a  subject  for  the  time     Chap.  iv. 

being  of  that  state,  to  submit  himself  to  the  laws  of  the  — — L. 

country:  Qui  in  aliqtu)  loco  contrahity  tanquam  subditm 

temporarius  legibus  loci  subjicitur  ;^  and  reciprocally  he  is  »  orotiu..  la.  i , 

entitled  to  invoke  the  laws  and  privileges  of  this  same 

country  in  the  matter  of  any  contracts  he  may  have  entered 

into  there,*^    2.  It  is  the  same  with  insurances  made  in  TS^'^^*^^- 

10,  no.  10. 

France  for  account  of  a  foreigner,  for  every  thing  con- 
nected with  the  decision  of  the  substantial  right  of  the 
case  depends  on  the  laws  of  the  place  of  the  contract  The  La  diemon  du 
admiralty  of  the  district  where  the  contract  has  been  made 
18  plainly  the  competent  tribunal  to  take  cognizance  of  the 
matter.^     3.  If  foreimers  have  contracted  between  them-  **  ordon.  1673. 

o  tit.  12,  art.  17; 

selves,  in  foreign  countries,  insurances  payable  in  France,  ShTr^MmmenSJ* 
they  are  governed,  so  far  as  the  mode  of  judicial  proceeding  oSon^Irt?!,  tit. 
is  concerned,  by  the  forms  in  use  in  the  place  where  pursuit    *    ^^^^' 
of  their  rights  is  made.    The  place  where  the  contract  is  to 
be  executed  renders  the  magistrate  of  this  same  place  com- 
petent    Such  is  the  true  sense  of  the  law  de  oblig.^  inter-  »  l.  21,  ir.  de 
preted  by  Cujas.***    Provisional  payment  of  sums  insured  »  see  vaiin,  d. 

^^  loco. 

may  be  decreed,  says  Roccus.^°     But  for  decision  of  the  »  roccus,  not. 

100 
substance  of  the  cause  recourse  must  be  had  to  the  laws  of 

the  place  of  the  contract     In  a  suit  carrying  on  between 

two  Englislunen  in  France,  one  of  them  claimed  the  right 

of  proving  by  oral  testimony  the  lending  of  a  sum  of  money 

exceeding  100  liv. ;  the  other  alleged  against  this,  art  54 

of  the  Ordonnance  de  Moulins.      It  was  decided  by  the 

poriement  of  Paris  that  the  Ordonnance  was  not  applicable 

here,  because  it  went  ad  litis  decisionem.^^  «  Brodeau,  tur 

4T        .1  #•  •  1      •  /»        •  A  Louet,  ch.  42, 

.  In  the  case  of  msurance  made  m  a  foreign  country,  no.  3. 

and  between  foreigners,  if  there  is  no  agreement  that  it 
shall  be  executed  in  France,  the  French  tribunals  cannot 
take  cognizance  of  it  So  decided  by  arr£t,  26  April,  1695, 
M.  D'OppMe  presiding,  on  the  report  of  M.  de  Ballon,  in 
favour  of  Villareal,  father  and  son,  Jewish  merchants  resi- 
dent at  Leghorn,  against  6r6goire  Diuscan  Archiper,  an  Ar- 
menian trader.  This  arrSt  explains  the  rather  vague  mean- 
ing of  the  Ordonnance  of  1584,^^  and  that  of  the  Ordon-  »  Art.  s. 
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Chap.  IV.  nance  de  la  Marine.^  5.  In  case  of  insurances  contracted 
— '- —  in  foreign  countries  between   Frenchmen  exdusirely,  no 

art.  1.  *   *'**"^'  foreigner  being  interested  therein,  the  parties  are  governed 

by  the  Ordonnance  de  la  Marine,  for  the  law  of  their 
sovereign  follows  them  everywhere.  6.  If  a  Frenchman 
makes  a  contract  of  insurance  with  a  foreigner  m  a  foreign 
country,  this  is  within  the  cognizance  of  French  judges, 
unless  a  treaty,  like  to  that  of  Soleure,  rules  the  contrary ; 
and  in  this  case  I  think  the  laws  of  the  place  of  the 
contract  should  govern,  to  the  end  that  the  stranger,  who 

M  Infra,  ch.  17,     is  unacquaintcd  with  our  customs,  may  not  be  deceived.^  (i) 

It  is  the  same  in  the  case  where  a  Frenchman  causes  in- 
surance to  be  effected  for  his  account  abroad.  Finally, 
it  is  in  vain  to  say  that  Frenchmen  are  only  amenable 
before  French  judges.  Where  a  Frenchman  is  creditor 
to  a  foreigner,  and  the  latter  has  no  property  in  the 
kingdom,  he  must  necessarily  pursue  him  in  his   own 

»  vaiin,tit.  deia  countrv.^    Though  judoinents  rendered  by  foreiecn  tribu- 

comp.  art.  1 ;  and  -^  .  .  .  . 

tt^deaaMur.  nals  are  of  no  avail  as  against  French  citizens,  yet  pro- 
ceedings taken  and  other  proofs  properly  authenticated  by 
the  foreign  judge,  relating  to  civil  proceedings  of  a  com- 
mercial character,  are  received  among  us.  It  was  so  de- 
cided by  arrfit,  16th  December,  1745,  in  favour  of  the 
Sieur  Poivre,  merchant  of  Marseilles,  against  Blanc,  master 
of  a  vessel.  It  was  the  case  of  proceedings  taken  by  the 
judge  at  Nice,  in  relation  to  certain  bales  of  wool  which  had 
been  wetted.  There  have  been  several  similar  judgments. 
i  3.  Caation  In  Provence  strangers  to  the  kingdom  are  required  to 

"»  D^'Ti^  ^    S^^®  security  jtidicatum  solm,  where  they  are  plaintife.** 
SSluriJl'i"!'      It  was  so  held  by  arrfit  of  7th  July,  1744,  pronounced  by 


p.  549 ;  Betieux, 
pp.  143  and  213. 


(t)  Boulay  Patj  thinks  differently,  and  avouches  Valin  as  authority  for  the 
principle,  that  where  a  foreigner  insures  a  French  subject,  the  insurance  should 
be  governed  by  the  dispositions  of  the  Code  de  Commeroe.  '*  The  English," 
says  he,  "  do  not  adopt  this  maxim,  except  where  our  law  is  more  favourable  to 
them  than  their  own;  and  as  they  never  insure  without  the  premium  being 
paid  in  advance,  and  so  have  only  to  defend  actions,  proceedings  must  be  takeo 
against  them  in  their  own  country  and  before  their  own  tribunals,  where  their 
own  laws  prevail,  if  these  laws  are  more  advantageous  to  them."  In  this  the 
learned  commentator  has  mistaken  the  principle  that  prevails  in  the  English 
courts,  and  also  the  constancy  of  that  principle  in  practice. 
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the  president  Reguase,  who  required  a  Spanish  officer  to     Chap.  iv. 
give  security,  or  to  deposit  600  livres,  before  he  should  be      *^' 


permitUed  to  pursue  the  usual  steps  of  a  petition  (reqtiete) 
he  had  presented.  From  the  strict  operation  of  this  rule, 
however,  foreigners  are  exempted  by  the  favour  of  com- 
meroey  on  the  ground,  that,  being  invited  hither  to  trade  in 
cor  country,  they  are  entitled  in  legal  matters  to  be  treated 
as  citizens. 

Decormis^  does  not  explain  whether  the  decisions  ^^  Tom.  s,  p.  m5. 
which  he  reports  appertained  to  commercial  cases:  there 
is  room  to  believe  they  did,  and  this  conjecture  becomes 
certainty  with  respect  to  the  arret  of  2nd  June,  1617,  re- 
ported by  Buisson^  also,  and  upon  which  he  remarks :  **  It  »  c.  de  Mtis  (Ut. 
is  true  that  in  this  arr^t  the  court  was  much  swayed  by 
considerations  of  favoiu*  to  trade,  which  would  be  ruined, 
if  foreigners  carrying  on  business  at  Marseilles  could  not 
proceed  against  residents  without  giving  security."  The 
arr6t  of  31st  January,  1741,  reported  by  M.  Julien,^  is  to  »  sutut  de  Pro- 

,  ,  ,  vencc,  torn.  1, 

the  same  efiSect:   it  was  on  this  occasion  that  I  pleaded  p-3i. 
before  the  parlement  for  the  first  time. 


Sectioic  IX. 

OF  THE  SUBJECTS  OF  A  HOSTILE  STATE. 

The  Ri^glement  of  Barcelona^  forbids  to  insure  enemy's  >  con*uiat,  ch. 
property,  and  declares  such  insurances  null  and  void.  The 
Guidon  de  la  Mei^  contains  the  same  prohibition,  unless,  as  *  ch.  2,  art.  5. 
it  says,  there  is  a  safe  conduct  and  license  to  trade.  This 
also  follows  from  the  interdiction  of  commerce  contained 
in  the  form  of  declarations  of  war.  Still,  during  the  course 
of  the  last  war,  English  merchants  insured  our  goods,  and 
thus  restored  to  us  the  value  of  the  prizes  taken  from  us  by 
their  own  cruisers.^    Since  Frenchmen  effected  insurance  <  vaiiii,art.d; 

Pothier,  no.  95. 

in  London  for  their  own  account,  it  seemed  by  parity  of 
reason  that  the  merchants  of  London  should  be  equally 
allowed  to  efiect  insurance  in  France.  The  point  was  pre- 
sented in  one  case  under  these  circumstances : 

In  1757,  Sieurs  Goudet  and  Peschier,  merchants  of  Mar- 
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Chap.  IV.     seilles,  shipped  two  bales  of  silk  on  board  La  DemoUdk 

'—^ —  Marguerite^  Captain  Jacob  Obsenmoen,  a  Dane,  for  Ham- 

bui^h,  for  account  of  the  widow  Frire^  and  consigned  to 
her.  They  effected  insurance  for  8000  livres, /or  accouht 
of  whom  it  may  concern,  though  in  the  bill  of  lading  they 
addedy  is  for  account  of  the  widow  Frire  of  Hamburghf 
on  two  bales  of  silk  shipped  on  board  La  Demoiselle  Mar- 
guerite,  consigned  to  the  aforesaid  lady.  The  vessel  was 
captured  and  taken  to  England.  The  28th  September,  in 
the  same  year,  Pierre  Antoine  Planche,  a  native  of  Vevay 
in  Switzerland,  but  domiciled  in  England,  declared  under 
oath,  before  the  English  magistrate,  that  the  two  bales  of 
silk  were  his  property,  and  consequently  claimed  them. 
The  7th  October  following,  sentence  of  the  High  Court  of 
Admiralty  of  England,  confiscating  part  of  the  ship's  cargo, 
and  among  others  the  two  bales  of  silk,  as  belonging  to 
French  owners,  or  othenvise  subject  to  confiscation.  Goudet 
and  Peschier  instituted  proceedings  against  the  insurers. 
The  latter  call  for  explanation  of  the  clause  for  account  of 
owners.  The  assured  reply  that  they  are  not  bound  to 
give  it.  The  insurers  then  exhibit  the  instrument  of  18th 
September,  1757,  by  which  Planche,  domiciled  in  England, 
declares  himself  owner  of  the  silks.  Goudet  and  Peschier 
do  not  deny  this  fact;  but  they  allege  that  Planche  was 
not  an  Englishman.  Sentence  of  the  admiralty  of  Mar- 
seilles, 18th  December,  1759,  dismissing  the  insurers  from 
the  suit  with  costs,  they  returning  the  premium  under  the 
usual  deduction  of  one-half  per  cent  The  sole  ground  of 
this  judgment  was,  that  the  assured  being  domiciled  in 
England,  and  for  the  time  being  an  enemy's  subject,  the 
insurance  was  void.  It  was  affirmed  by  arrSt,  16th  June, 
1761,  on  the  report  of  M.  De  Boutassey  the  younger. 

At  the  period  of  this  arrdt  the  question  of  public  law  was 
not  discussed,  nor  even  started.  The  council  of  Lateran, 
held  under  the  pontificate  of  Alexander  III.,  exhorted  all 
Christian  princes  to  respect  in  their  wars  the  agriculturist 
and  the  merchant :  Peregrini,  mercatores,  rustici,  euntes  et 
redeunteSf  et  in  agriculturd  existentes,  et  animalia  quibus 
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arcoit  et  semina  partant  in  affrum,  congrud  securitate  Ice-      Crap.  IV. 
tentur.^     In  1636  it  was  decreed  by  edicts,  published  in      "     '     ' 


France  and  in  Holland,  that  the  herring  fishery  should  not  treug&etpaoe. 
be  molested;^  and  in  the  month  of  December,  1552,  the  •  see  letter  to  m. 

o  i/»i  •!  •  ^  r\    •%  rAmiral,  5  June, 

otates-generalof  the  united  pro  vices  passed  an  Urdonnance  1779;  cieincpp. 

,  ^  t^  t^  129,  130  and  457. 

allowing  commerce  to  continue  during  the  war^  provided 
certain  precautions  were  taken.^    In  1673,  the  governor  of  •  Bouchaud, 
the  Spanish  low  countries  having  commenced  acts  of  hos-  p.  251. 
tility  along  the  whole  frontier,  Louis  XIV.,  by  his  decla- 
ration of  war  of  20th  October  in  that  year,  orders  all  his 
subjects  to  attack  the  Spaniards  as  well  by  sea  as  by  land ; 
but  maritime  commenTwas  not  interdicted  between  the 
two  nations.     It  might  be  for  the  advanti^e  of  nations  if 
the  like  were  the  case  in  all  wars.^     During  the  last  war  ^  seeDeiiabir, 
between  France  and  England  the  commerce  of  insurances  p.  308. 
was  not  interrupted,  and  it  continues  in  the  same  manner 
during  the  present,  the  insurance  being  effected  through 
agents  and  for  account  of  oumers,  and  thus  far  the  respec- 
tive losses  have  been  paid  without  difficulty. 
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CHAPTER  V. 


OF  THE  PARTIES  CONTRACTING. 


Insurances  effected  by  commission  are  very  common  at 
Marseilles.  They  are  favourable  to  trade^  of  which  indeed 
they  form  a  considerable  branch.  Custom  has  introduced, 
with  regard  to  them,  certain  rules,  which,  though  apparently 
contrary  to  the  common  law,  have  been  dictated  by  a  regard 
to  the  public  good.  The  confidence  of  the  public  and  the 
course  of  business  require,  that  in  this  matter  the  agent 
should  be  clothed  with  all  the  competency  of  his  principal ; 
and  that,  for  the  execution  of  policies  of  insurance,  there 
should  not  be  in  the  presence  of  a  third  party  hardly  any 
difference  between  one  who  acts  for  his  own  individual 
interest,  and  him  who  acts  for  the  account  of  another.  In 
the  present  chapter  I  shall  consider  the  person  of  the 
assured,  or  of  the  insurer,  only  in  the  character  of  party 
contracting  :  in  Chapter  XI.  I  will  speak  of  insurances /or 
account  (a). 


Section  I. 

THE  POLICY  IS  TO  CONTAIN  THE  NAME  OF  THE  ASSURED. 

"  The  policy  shall  contain,"  says  the  Ordonnance,  "  the 
name  of  the  person  effecting  the  insurance,  and  his  quality, 
«  Art.  3.  whether  of  owner  or  agent."* 

(a)  M.  PardeMUs  (torn.  1,  p.  358)  has  raised  the  question,  whether  by  the 
French  law  a  creditor  can  insure  1  In  his  opinion  this  power  exists  in  the  cre- 
ditor, and  this  opinion  is  founded  principally  on  maxims  of  the  Roman  law,  that 
allow  creditors  to  preserve  rights  their  debtor  abandons  or  neglecta.  Boulay 
Paty  objects  to  this  doctrine  in  toto,  and  his  chief  reason  is,  that  the  right  to  in- 
sure involves  the  necesuty  of  abandonmentf  and  that  the  creditor  cannot  abandon, 
for  the  title  to  the  property  is  not  in  him.    He  cites  an  arret,  in  conformity  with 
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In  speaking  of  the  interior  and  essential  form  of  the      Chap.v. 
contract  of  insurance^  I  remarked  that  the  policy  must  ^^'  '  . 


necessarily  contain  the  name  of  him  who  causes  himself  to 
be  insured ;  for  the  assured  and  the  insurer  are  co-existent^ 
and  one  cannot  subsist  without  the  other ;  and  if  it  requires 
to  know  who  it  is  insures,  it  is  equally  necessary  to  know  who 
it  is  that  IB  assured.  If  the  person  effecting  the  insurance 
does  not  introduce  the  expression  for  account,  he  is  pre- 
sumed to  act  for  himself  as  owner.  If  he  is  acting  for 
others,  the  Ordonnance  does  not  oblige  him  to  specify  his 
quality  of  agent ;  he  may  announce  or  not,  as  seems  good 
to  him.  But  whether  he  name  his  principal  or  not,  he  is 
considered,  in  reference  to  the  insurers,  as  the  real  assured; 
for  agents  often  contract  in  their  own  name,  though  it  is 
for  their  principal,  from  whom  they  have  directions  not  to 
divulge  their  business.  The  omission  to  express  the  quality 
of  agent  does  not  vary  in  any  respect  the  rights  of  the 
principal  towards  his  agent,  nor  those  of  the  latter  towards 
his  principal.  Good  faith  does  not  permit  either  to  avail 
himself  of  a  subterfuge.  A  third  party,  whose  interest  has 
not  been  injured  by  the  omission  of  the  quaUty  of  agent,  is 
not  entitled  to  complain,  as  I  will  hereafter  show  more  at 
large.  It  is  sufficient  that  the  bill  of  lading  produced  con- 
forms with  the  policy.*  '  ^°^  ^'  "• 

We  need  not  pause  to  consider  either  the  R^glement  of 
Barcelona,^  which  required  the  assured  to  swear  that  the  •  c-  »*»• 
property  insured  belonged  to  him,  nor  the  Statute  of  Genoa, 
nor  the  many  distinctions  taken  by  numerous  authors  who 
speak  respectively  with  a  view  to  the  laws  of  their  own 
countries. 

diisTiew,  of  the  Court  of  Aix,  reported  in  Sirey,  18*23,  p.  158.  la  England 
uid  t^  United  States,  the  general  principle,  that  the  interest  of  the  creditor  is 
nsinhle,  seems  well  established,  though  its  corollaries  and  practical  conse- 
<lQeooe8  have  not  been  perhaps  so  fully  and  well  defined,  as  the  di£Bculties, 
*kieh  a  slight  consideration  of  the  subject  appears  to  discover,  might  render 
^»ibls. 
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Chip.  V. 

Sect.  II. 

_  Section  II. 

THE  QUESTION  OF  OWNERSHIP  CANNOT  BE  RAISED  AGAINST 
THE  PERSON  WHO  ACTS  IN  VIRTUE  OF  THE  CONTRACT. 

Wherever  the  policy  of  insurance  conforms  with  the  bill 
of  lading,  the  insurers  have  Uttle  interest  in  the  fact,  whe- 
ther or  no  the  effects  insured  belonged  to  the  party  assured. 
It  is  su£Bcient  that  the  subject  insured  exists  on  board  the 
ship.     It  is  not  competent  for  the  insurers  to  object  to  the 
assured  the  want  of  ownership :  Agenti  ex  contractu  mm 
If  tbereisfrmud.  potest  opponi  qtuBstio  dominii.^    This  rule,  however,  ceases 
'n^JS^Se'S**'  ^  *PP'y  wherever  the  expression  "/or  accounf*  has  been 
n^°Ri4M,*Aot'.   used  in  fraud  of  the  rights  of  the  insurer :  Nisi  hoc  fiisset 
plrt^!?b^7?n?*'  foctum  in  fraudem  assecuratoris.^    As  in  the  case  where 

403;  Straccha,  tr*  •  •        i  n  t 

gi.  10,  n.  5;  An-    ouc  etiects  msuraucc  m  the  name  of  another  person,  upon 

>aldiu.  dtac.  12,  ,      ,     ,  .  ,  ... 

n.  IS;  Manu,      croods  belongmc:  to  persons  whose  country  is  at  war  with 

torn.  S,  vo.  wut-     ^  .  ,  . 

vlSta**kSr^6i*'     some  maritime  power.    In  this  case,  should  the  goods  come 
h.  t.  page  i«4.      ^  y^  capturcd,  the  insurer  may  raise  the  question  of  own- 

«  Eoccus,  not.  46.  ,         '^  .         '  •'  * 

ership  against  the  assured,  because  there  has  been  decep- 
tion: Certi  in  hoc  casu  credo  qudd  liceat  assecuratorif  si 
prcedicttB  merces  hoc  de  casu  capiantur,  dicere  tuce  non  erani 
res;  quia  iste  assecurator  non  erat  alitir  assecuraturus,  si 
sciret  merces  esse  pr€Bdictorum,  item  quia  assecuratus  videtuf 
>  santerna,  part  5,  essc  in  dolo  et  froude?    And  in  case  such  fraud  is  proved,  the 

n.  lletaeq.  ^  ''  ^  ^ 

insurers  are  not  to  be  held  responsible  for  the  capture  of  the 
effects  insured.  So  decreed  by  arr6t  of  28th  June,  1747, 
in  favour  of  the  insurers  upon  the  vessel  TAlexandre^  against 
Butiny  and  Folsch,  merchants,  at  Marseilles,  who  had 
effected  insurance  in  their  own  name  upon  goods  belonging 
to  Englishmen,  pending  a  war  between  England  and  Spain. 
Again,  the  brothers  Carbonel,  merchants  at  Marseilles, 
effected  insurance  for  the  sum  of  80,000  livres  upon  the 
cargo  of  the  L^Immaculee  Conceptio  et  St.  Franfois  de 
PaulCf  Captain  Romano,  under  the  borrowed  name  of 
Charles  Cutayar,  Maltese.  The  ship  was  captured,  and 
brought  into  Gibraltar ;  and  the  cargo  was  declared  good 
prize  by  judgment  of  the  Vice- Admiralty,  30th  November, 
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1747,  upon  the  ground,  as  it  was  said,  that  the  goods      Chap.  v. 
were  French.     Proceedings  were  taken  before  tlie  tribunal  — — '- — 


of  Admiralty  at  Marseilles,  in  the  name  of  Charles  Cutayar, 
against  the  insurers;  and  the  judgment  of  the  Court  of 
Vice-Admiralty  at  Gibraltar  was  produced  as  proof  of  the 
loss.  Sentence  was  rendered  provisionally,  condemning  the 
insorers  to  pay  the  sum  insured,  the  assured  giving  caution. 
Arr^t  of  13th  August,  1748,  confirmed  this  sentence.  The 
brothers  Carbonel  were  admitted  as  their  own  sureties,  and 
received  payment  of  the  sum  insured.  Subsequently,  how- 
ever, the  insurers  succeeded  in  obtaining  a  formal  copy  of 
the  proceedings  and  proofs  had  at  Gibraltar ;  and  at  once 
the  misrepresentation  was  apparent.  The  insurers,  by  a 
Bopplemental  proceeding,  demanded  restitution  of  the  sum 
which  they  had  been  obliged  to  pay.  Sentence  of  the  8th 
December,  1749,  condemned  Cutayar  to  restitution  of  the 
sum  insured,  with  interest  and  costs.  The  propriety  of 
this  decision  was  doubted.^    The  brothers  Carbonel  ap-  *  v.  infra,  eh.  20, 

\     iect.  4. 

pealed  from  this  sentence,  but  subsequently  withdrew  their 
vppeal^  and  repaid  the  sum  they  had  received  (&). 


Section  III. 

IS  THE  AGENT  WHO  ACTS  FOR  ACCOUNT  OF  ANOTHER 

PERSONALLY  BOUND  ? 

As  a  general  rule,  he  who  acts  in  the  character  of  agent  j  l.  Common 
is  not  responsible  in  his  own  name.^    He  is  simply  a  factor  ,  j^  '20,  ff.  deinit. 
and  servant  :*  Nudus  executory  nudus  minister.    Actus  non  J£*i»e^'tf  gltt.*  ^* 
tribuitur  ipsi,  sed  domino.^    He  is  bound  to  nothing  more  ^mt)^'*"^ 
than  the  exhibition  of  his  authority,  in  the  first  instance,  or  *  cawregta,  dUc. 

^'  '5,11.  lOetteq.; 

to  procure  the  subsequent  ratification  of  his  acts.*     It  is,  ^"^^Jj";  *"~* 
moreover,  a  rule  that  he  who  acts  for  account  of  a  friend  is  nfiT***'  '^  "' 

*  Antaldoi,  dkc. 
(fr)  Id  French  law,  if  the  iDsurer  resists  the  legal  demand  of  the  snro  insured,  30,  n.  28  and  29; 

for  defects  or  falsehood  in  the  preliminary  proofs  of  property  or  otherwise,  i^^!n5l!'ii!*5!* 

ho  is  admitted  to  proof  on  these  points.    But  still  he  is  coodemued  to  vrovhional  l^E^  l^^;  >>•  \i 
,   ,  .  ,     .  J    •  .  ..  .     .  *  Dumoulin,  sd 

payment  of  the  sum  insured,  the  assured  giving  caution  to  restore  it,  m  case  of  rubr.  de  verb. 

a  deeasion  adverse  to  the  latter  within  four  years.    See  Code  de  Commerce,  p^^r°(ief?6  n.t* 

art.  384.  Casaresis,  disc. 

37,  n.  7  and  1 1 ; 
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Chip.  V.      not  bound  in  his  proper  character,  and  acquires  nothing  for 

?jE^^T       all 

'- — '■ —  himself  when  he  names  the  person  for  whom  he  has  ap- 

Savary,  torn.  1, 

S^ifaJ?**  ^^^'   peared.   This  naming  of  the  person  attaches  retrospectively 
page  368,  n.  4.      to  the  CDOch  of  the  contract,  which  is  considered  in  the 

*  Casaregii,  dl»c.  ^    *^  ^  ^ 

dteJ*  3i^n*?7  *^'  ^°^^  ^g^^  *^  ^f  ^^  ^^^  '^^  made  by  the  person  named.^ 
JSvais^MMtJL,       ^^  accordance  with  these  principles,  it  seems  that  he 
tit.*28!'n.'22^  ^*'  who  cffects  insurance,  or  causes  himself  to  be  insured,  by 
i  2.  Usage  of     name  for  the  account  of  another,  is  not  bound  in  his  own 

cominerce.  ^ 

«  Guidon  de  la      uamc.^     Nevertheless,  the  ordinary  practice  is  opposed  to 

this,  and  we  know  that  in  commerce  custom  is  easily 
'  straccha,  gi.      victorious  ovcr  legal  theorvJ     There  are  two  arrets  of  the 

11,  n.  15;  Caure-  »  '^ 

^,  diM.  190,  n.    parlement  of  Aix,  which  have  decided,  that  in  maritime 

commerce,  though  a  person  may  contract  for  account  of 
another,  he  is  not  the  less  bound  in  his  own  person.  Cap- 
tain Montorsy,  of  the  bark  St  Jacques  et  St  Antoine  de 
Padouey  freighted  this  vessel  to  Le  Fort  and  Detraytorens, 
merchants  of  Marseilles,  for  account  and  risk  of  Jean 
Jacques  Long,  Hadinard  et  Nadaly  of  Turin,  to  sail  for 
Nice,  to  consign  the  goods  on  board  to  the  correspondents 
of  the  charterers  there,  to  receive  from  these  other  goods  to 
carry  to  Salonica.  The  captain  arrived  at  Nice ;  but  they 
there  refused  to  deliver  to  him  the  goods  for  Salonica.  He 
returned  to  Marseilles,  and  commenced  a  suit  against  Le 
Fort  and  Detraytorens  for  payment  of  the  charter  party. 
The  latter  replied  that  his  action  should  not  be  brought 
against  them,  because  they  only  contracted  as  the  agents 
of  their  correspondents  at  Turin.  Sentence  of  4th  March, 
1769,  ordering  Montorsy  to  prove  that  Le  Fort  and  De- 
traytorens were  interested  in  the  chartering  in  question^ 
Arrfit  26th  June,  1761,  reversing  this  sentence  with  costs, 
and  deciding  that  the  action  had  been  well  brought  against 
Le  Fort  and  Detraytorens. 

Again  :  Captain  Frederick  Johannes,  a  Hollander,  com- 
manding the  ship  Le  Paysan  de  Prise,  let  this  vessel  to 
Chimrod  the  elder ,  Son  and  Brot,  acting  by  order  of  Pierre 
Charrony  of  Leghorn.  The  captain  engaged  to  go  to  Porto- 
R6,  to  await  the  orders  of  Charron.  The  freight  to  be  paid 
was  stipulated  at  6310  current  piastres  of  eight  Leghorn 
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reals.  The  captain  arrived  at  Porto-R6,  took  on  board  a  Chap.  v. 
cargo  of  timber  which  he  carried  to  Carthagena,  where  it  ^^^' — ! — 
was  sold  for  2^600  piastres,  and  the  money  received  by  him. 
He  demanded  2,7 10  piastres  in  addition  for  the  freight  still 
due  under  the  charter  party ;  but  this  they  refused  to  pay. 
Returned  to  Marseilles,  he  took  legal  proceedings  against 
Cfrimrod  the  elder y  Son  andBrot,  to  enforce  payment  of  the 
freight  contracted  for.  They  pleaded  that  the  captain  should 
have  pursued  Charron  at  Leghorn.  Sentence  of  1 1th  Janu- 
ary, 1763,  dismissing  this  plea ;  and  arr^t  of  the  26th  August 
following,  confirming  this  sentence. 

Let  us  now  consider  the  case  of  the  agent,  who  causes 
himself  to  be  insured,  or  who  insures,  for  account  of  another, 
and  this  will  form  the  subject  of  the  two  following  sections. 


Section  IV. 

OF  THE  assured  FOR  THE  ACCOUNT  OF  OTHERS. 


re- 
ue 


In  this  case  it  is  the  intention  of  the  parties,  that  he  who  $  i.  The  p 

/*•  !•  1111  11     1  i/»  miam  is  du 

effects  the  insurance  shall  be  personally  bound  for  payment  from  him. 

of  the  premium.     He  alone  is  known  in  the  affair.     He 

alone  is  trusted  to ;  for  the  person  for  whose  account  the 

insurance  has  been  made  is  often  a  stranger  in  the  place,  or 

without  credit  there.     Valin*  and  Pothier*  both  show  that  >  vaiin,  «rt.  s,  h. 

t.  pag.  32. 

the  custom  of  trade  is,  for  the  insurer  to  apply  to  the  >  potuer,  n.  98. 
agent  for  payment  of  the  premium.     So  it  was  adjudged 
by  our  Court  of  Admiralty,  30th  May,  1768,  in  the  case  of 
Besson  and  Son ;  and  the  result  has  been  the  same  every 
time  the  question  has  been  presented. 

But  has  the  insurer  equally  an  action  against  the  princi- 
pal for  payment  of  the  premium  ?  Casaregis'  is  of  opinion  *  CMuegii,  cUm. 
that  be  has.  I  think,  however,  a  distinction  is  to  be  taken 
here :  if  the  premium  is  still  owing  by  the  principal,  the 
insurer  will  have  a  right  of  action  against  him ;  but  if  the 
principal  had  paid  the  premium  to  the  agent,  the  insurer 
would  be  limited  to  his  action  directly  against  the  latter. 
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Chap.  V.  because  the  principal  has  paid  in  good  faith  and  the  insurer 
— "Tl  •  _  should  not  have  given  credit  to  the  agent.* 
ch^YrTc^iiiti.  The  agent  who  effects  insurance  for  account  of  others, 
coniuii.  ch^s^  and  who  is  the  holder  of  the  poHcy,  is  competent  in  his 
i  2.  May  de-  ^^^  name  to  make  abandonment  and  sue  for  the  loss.  So 
mand  the  loss,    it  was  adjudged  by  arr6t  of  the  22nd  May,  1769,  on  the 

report  of  M.  Boades,  in  favour  of  Barthelemy  Benza,  who 

had  insured  himself  in  the  sum  of  46,200  livres  for  account 

of  Laurent  and  Jerome  Ghiglino,  upon  the  body  and  cargo 

of  the  ship  called  L'ImmacuUe  Conceptio  et  St.  Ignatiui 

de  Loyola. 

i  3.  Is  to  ac-         The  agent  insured  is  mixed  up  with  his  principal ;  he 

Sosurere  for*the   forms  ^^  ^  manner  with  him  but  one  and  the  same  person 

salvage.  ^  f^j  ^g  tjig  insurers  are  concerned.     He  is  subjected  to 

the  same  obligations,  and  consequently  is  held  to  render  an 
account  of  the  effects  saved  in  the  same  way  with  principals. 
If  it  were  otherwise,  the  rule  would  be  unjust  for  want  of 
reciprocity.  If  I,  the  insurer,  am  bound  to  pay  you  the 
loss,  you  should  be  bound  on  your  side  to  restore  me  the 
effects  recovered  in  your  hands  or  in  those  of  your  principal, 
whom  you  represent,  but  whom  I  am  neither  bound  to  nor 
can  know.  When  you  applied  for  payment  of  the  loss  I 
was  not  permitted  to  object  to  your  character  of  ^ent :  it 
is  not  competent  for  you  then  to  make  a  like  objection  to 
me  for  the  purpose  of  dispensing  yourself  from  the  fulfil- 
ment of  an  obligation  to  which  the  abandonment  has  sub- 
jected you.  In  one  word,  if  an  action  lies  against  me, 
another  lies  also  against  you,  for  upon  principles  of  law  and 
sound  reason  the  two  rest  upon  the  same  foundation :  pari 
»  V.  infra,  passu  awbulant.^ 

ch.  17,  sect.  7.        •* 

$  4.  The  phrase  It  results  from  what  has  now  been  said,  that  the  expres- 
Xe^nturti^K*  ^^^"  couses  himself  to  be  insured  for  account  of\s2L  technical 
technical  term,    term,  which  signifies  among  us  that  the  absence  of  the 

name  of  the  principal  in  the  policy  renders  it  the  personal 
contract  of  the  agent,  as  much  so  as  if  it  had  borne  that  he 
had  caused  to  be  insured  so  much  for  himself,  instead  of 
for  account  of  his  principal. 

« vaiin  art  s  ^^^  *®  pretty  nearly  the  usage  at  Genoa,  of  which  I 

h.  t.  p.  SI.  •  •      ghji  gpeak,  infia.  Chap.  XL,  Sect.  4.     Vide  VaKn.« 
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Chap.  V. 

Section  V.  ^_^!flLY' 

OF  the  insurer  for  account  of  others. 

The  insurer^  who  signs  for  account  of  friend  or  for 
account  of  a  person  whom  he  names,  is  personally  bomid 
for  the  loss.  So  adjudged  by  our  Admiralty,  7th  February, 
1766,  in  favour  of  Glaivau  Brothers,  against  Lazarus  Dal- 
mas,  who  had  become  insurer  in  the  character  of  Director 
of  the  General  C!ompany  of  Insurances  at  Paris.  Dalmas 
appealed  from  this  sentence,  and  upon  the  strength  of  a 
writing,  by  which  he  bound  himself  in  person  to  pay  the 
sum  insm^d,  he  obtained  on  the  part  of  the  assured,  30th 
June,  1767,  their  consent  to  an  arr6t  reversing  the  former 
sentence.  This  anecdote,  however,  which  became  known 
at  the  time,  served  rather  to  confirm  the  usage  than  to 
reform  it 

Jacques  Guimarra  had  selected  a  risk  at  Marseilles 
among  a  crowd  of  policies,  in  quality  of  Director  of  the 
Company  of  Maritime  Insurances,  established  in  the  town 
of  Barcelona.    Not  being  provided  with  the  necessary 
funds  for  paying  losses,  he  drew  bills  on  his  company. 
Joumu,  nephew,  assured  for  4160  livres,  refused  to  be  satis- 
fied with  these  and  sued  Guimarra  for  the  loss.     Sentence 
9th  June,  1780,  condemning  Guimarra  to  pay  provisionally 
the  sum  demanded,  Joumu  entering  caution,  &c.    Arr£t  of 
2l8t  July  foUowing  adverse  to  the  pretensions  of  Guimarra. 
Guimarra  objected  to  this  decision,  and  maintained,  that, 
having  signed  the  policy  in  character  of  Director  of  the 
Company  at  Barcelona,  he  was  not  personally  bound  for 
an  obligation  contracted  mandantis  nomine.    Sentence,  18th 
August  foUowing,  ordering  that  Guimarra  should  be  per- 
sonally bound,  even  to  arrest,  for  the  payment  of  the  4160 
fiyres.     He  consulted  M.  Vitalis  and  myself,  but  we  replied 
to  him  that  the  decision  was  altogether  right,  and  he  paid 
the  money. 
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Ch4p.  V. 
Sect.  VI. 


Section  VI. 


$  1.  Agent  who 
exceeds  his  au- 
thority. 


1  Caesar,  de  bello 
civili,  lib.  3. 

'  Auluii  Gelliui, 
lib.  1,  cap.  13. 


»  Vide  Vattel, 
lib.  3,  c.  15,  f  231. 

«L.22,  f  ll,ff. 
nuuidati. 


*  L.  46,  ff.  eod. 


THE  AGENT   MUST   EXECUTE   HIS   ORDERS   SUCH   AS   HE 

RECEIVED   THEM. 

It  will  be  seen  in  Chap.  XI.  how  important  it  is  that  the 
bill  of  lading  should  agree  with  the  policy^  and  it  will  ap- 
pear in  Chap.  VI.  that  it  is  not  less  essential  that  the  ship, 
which  forms  the  object  of  the  insurance^  should  be  properly- 
designated  and  described.  The  litigation  which  has  arisen 
upon  each  of  these  points  has  been  most  generally  owing 
to  the  want  of  attention  on  the  part  of  agents  in  executing 
their  orders  in  the  prescribed  form. 

The  duties  and  authority  of  the  legal  are  very  different 
from  those  of  the  general :  the  one  must  follow  precisely 
the  orders  which  he  has  received  ;  the  other  may  freely  do 
all  which  he  judges  the  success  of  the  business  to  re- 
quire: Alice  sunt  legati partes  atqueimperatoris;  alter  omnia 
agere  ad  prescriptum ;  alter  liberi  ad  summam  rerum  consur 
lere  debet.^  Aulus  Gellius^  reports,  that  P.  Crassus  Mu- 
tianus  having  need  of  a  spar  to  make  a  yard,  wrote  to  the 
chief  contractor  to  send  him  the  larger  of  two  masts  which 
would  be  found  in  a  certain  place.  The  latter  sent  the 
smaller  of  the  two  :  Quern  esse  majus  idoneum  aptioremque 
faciendi  arietiy  facilioremque  portatu  existinuxbat,  minorem 
misit.  Crassus  ordered  him  to  be  brought  into  his  pre- 
sence, and  condemned  him  to  be  scourged:  Carrumpi 
atque  dissolvi  officium  omne  imperantis  ratus,  si  quis  ad  id 
quodfacerejussus  est,  non  obsequio  debito,  sed  consUio  nan 
considerate  respondeat.^  The  agent  is  free  to  refuse  the 
agency,^  but,  if  he  accepts  it,  he  is  not  allowed  either  to 
exceed  its  bounds,  or  to  vary  from  the  prescribed  form  of 
his  orders:  Quoties  certum  mandatum  sit,  recedi  a  form& 
non  debet.^  Joseph  Daniel  of  Naples  wrote  to  PhiUp  Ran- 
gony  at  Marseilles  to  send  him  in  the  first  felucca  a  certain 
bale  of  goods.  Rangony  shipped  the  bale  on  board  of  a 
tartane,  which  was  shipwrecked.  Sentence  of  the  ad- 
miralty at  Marseilles,  3  February,  1764,  condemning  Ran- 
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gony  to  pay  the  price  of  the  goods  and  the  accessory  Chaf.V. 

SkCT      Ir  I 

charges.    Jean  Baptiste  Gonelle,  of  Grasse^  gave  an  order '- — — 


to  Charles  Honorat  at  Marseilles,  to  ship  certain  goods  on 
board  the  first  ship  (vaUseau)  that  should  sail  for  Rouen. 
Honorat  shipped  them  on  board  of  a  pinque,  which  met 
with  shipwreck.  Arrfit  of  30th  June,  1766,  on  the  report 
of  M.  Lubi^re,  condemning  Honorat  in  costs  and  damages. 
My  brother,  Joseph  Emerigon,  was  the  advocate  employed 
for  Gonelle. 

The  strictness  apparent  in  these  legal  decisions  is  abso- 
lutely necessary  to  maintain  good  order  in  business  trans- 
acted by  commission.  Every  agent  who  exceeds  or  does 
not  fulfil  the  strict  requirements  of  his  authority  in  matters 
of  fitting  out,  lading,  or  insuring  ships,  renders  the  events  his 
own,  and  makes  himself  responsible  for  accidents  :  Mandato 
data  de  assecurandiSy  vel  transvehendis  mercibus  sub  aliqua 
amditione  vel  qualitat€y  si  non  est  adimpletum  mandatumj 
etiam  in  gualitatibus,  tenetur  mandatarius  de  casu  sinistro.^  *  cuaregis, 

■*  '  diac.l,  no.  S6,and 

There  are,  however,  some  authors  who  have  maintained,  i*^- "••":*?« 

'  '  '   Roocus,  not.  72. 

that  if  the  agent  could  not  find  a  ship  of  the  designated 
character,  he  might,  according  to  circumstances,  ship  on 
board  of  another.^     I  can  neither  resist  nor  adopt  this  'Caaaiegii, 
doctrine.     There  are  particular  cases  where  equity  silences 
the  rigour  of  the  rule. 

The  order  is  not  the  less  well  executed,  though  the  agent 
should  have  paid  or  promised  to  pay  a  higher  premium 
than  that  prescribed  to  him:  he  is  responsible  for  the 
excess  only.  Valin^  reports  the  case  of  a  merchant  who  >  vaiin,  ut.  s. 
had  given  an  order  to  his  agent  to  effect  insurance  for  him 
at  3/.  per  cent.  The  agent  had  effected  the  insurance  at 
31L  per  cent  The  principal  refused  even  to  reimburse  to 
him  the  premium  at  the  rate  by  himself  prescribed,  on  the 
ground  that  his  orders  had  been  exceeded.  Sentence  of 
the  admiralty  of  Rochelle,  in  favour  of  the  agent;  de- 
ducting, however,  out  of  his  recovery  against  the  principal, 
the  4  per  cent.,  part  of  the  premium  paid  by  him  beyond 
his  limits.    This  decision  conforms  with  the  provision  of  •LL.8ft4,(r. 

,      ,         ^  mandati.  f  8, 

the  law.'  in«t.  eod. 

1  2 
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CiMi»  V.  Here  is  a  case  once  proposed  to  me :  A  merchant  of  Pa- 

— *  - '      lermo  wrote  to  a  house  at  Marseilles^  that  he  had  shipped 

$2^  RaiiBca-     ^^  board  a  vessel  certain  goods  to  their  address,  and  gave 

them  orders  to  sell  them  to  the  best  possible  advantage. 
The  ship  was  long  in  arriving.  The  agents  at  Marseilles 
effected  insurances  for  account  of  their  correspondent  at 
Palermo,  and  advised  him  of  their  having  done  so,  though 
they  had  not  received  from  him  any  order  to  that  effect 
The  merchant  at  Palermo,  who  on  his  side  had  not  ef- 
fected any  insurance,  received  their  letter,  but  made  no 
reply  to  it.  At  last,  having  learned  the  safe  arrival  of  the 
ship  at  Marseilles,  he  alleged  that  his  orders  had  been  ex- 
ceeded, and  that  the  premium  was  not  a  charge  against 
him.  My  opinion  was,  that  this  pretension  was  neither 
honest  nor  legal.  A  son  under  paternal  power  borrows 
money,  as  if  his  father  had  given  him  authority  thereto, 
and  writes  to  his  father  to  repay  this  money  to  the  person 
who  had  loaned  it.  The  jurisconsult  replies,  that  if  the 
father  does  not  approve  the  borrowing,  he  should  instantly 
protest  that  he  does  not  approve  it :  Debet  pater,  si  actum 
filii  sui  improbaty  continud  testationem  interponere  contraruB 
»•  L.  16,  ff.  de       voluntatis ,^^    Literal  qui  recipit,  conjunctionis  favore,  prm- 

S«  C.  MAC6d. 

sumitur  probare  ea  omnia  quct  in  Uteris  comprehensce  sunt,  nisi 
"  Godefroi,  ad      continuo  scu  Ulico  controdicat.^^     Veritm  non  tarn  epistola 

ipsa   habetur  pro  ratlhabitatione,  quam  tacitus  consensus 

patris  accipientis  epistolam  missam  a  Jilio,  qui  certe  pro 

»  cujm,  ad  L.  59,  ratikabitationc  est.^^     Si  contrariam   voluntatem  protiniis 

penult.;  ff.  man-  .  ?    t  .  i  »  rn» 

dati.  ub.  4,  req».    pater  tcstatus  non  sity  ratum  habere  videtur  quodjihus  edU; 
u  cujai,  ad  d.  leg.  continud  autcm  accipe  cum  spatio  aliquo.^^ 

16 ;  ff.  ad  S.  C. 

Maced.  lib.  4,  It  is  sccn  from  this  text  and  the  doctrines  it  contains, 

reap.  Pauli.  ' 

that  the  receipt  of  a  letter  without  reply  or  correction  is 
not  always  equivalent  to  ratification,  at  least  without  its 
being  accompanied  by  other  circumstances,  plainly  showing 
an  intention  to  ratify.  This  was  the  case  of  a  son  writing 
to  his  fatlier  on  the  subject  of  borrowing  money,  against 
which  design  the  father  should  have  immediately  objected, 
if  he  did  not  assent  to  it     The  relative  position  of  the 
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parties,  conjunctionis  favor^  added  to  the  father's  silence,      Chap.  V. 
entitle  his  ratification  to  be  presumed.  —       -' — -  — 

The  character  of  the  parties  and  the  necessities  of  com- 
merce have  introduced  the  like  presumption  among  mer- 
chants. The  principal  {mandant),  who  makes  no  reply  to 
the  letter  in  which  his  agents  explain  to  him  what  they 
have  done,  is  supposed  to  approve  their  conduct,  though 
they  may  have  exceeded  their  authority.  The  reception  of 
such  a  letter  without  objection  is  among  merchants  a  posi- 
tive act  of  approbation :  Receptio  literarum  est  actus  posi- 
tivus.^*    If  the  ship  had  been  wrecked,  our  Palermo  mer-  "  strsccha,  de 

«  '  astecur.  gL  11, 

chant  would  with  pleasure  have  profited  of  the  insurances  Tnlli^qv^m^o 
effected  for  his  account.    The  argument  a  contrario  sensu  p*}t2Sd'  iitl'SS?' 
applies  to  his  case.     He  should  in  the  outset  have  disaf-  regii.  aucp.  so, 
firmed  the  conduct  of  his  agents.    These  might  then  by  an  n.  *V.?j!*^jiJ^' 
avenant  have  rescinded*  the  contract.      But  it  was  abo-  Sli",^'*^*/**?? 

dec.  24,  n.  4 ;  dec 

minable  to  wish  to  render  them  victims  of  their  zeal  and  ^*^*  "*  *' 
good  faith :  Contrarium  non  postulaturus — non  justi  petis, 
says  the  law.**  wiut.  ' 

It  ofien  happens  that  strangers  to  Marseilles,  little  ac-  J  3.  Frequent 

*^*  °        ^  complaiots  of 

quainted  with  our  usages,*^  complain  of  the  clause  free  of  priocipaisootlM 
average^  inserted  in  policies  ordered  by  them.     Many  times  cUuw/rM  rf 
I  have  been  consulted  on  this  point.     I  distininiish  two  ^*^^S'' 

.  ^  .         °  w  Infra,  ch.  II, 

cases :  where  the  order  is  to  effect  insurance  in  every  event ;  wet.  45,  f  1. 
or  simply  to  effect  insurance.     In  the  first  case  the  agent 
ought  not  to  allow  the  insertion  in  the  policy  of  the  clause 
free  of  average;  and  if  he  finds  no  person  willing  to  under- 
write on  these  terms,  prudence  requires  him  to  wait  for 
more  extended  orders,  at  least  if  there  be  no  immediate  peril 
in  delay ;  for  in  that  case  a  partial  insurance  is  much  better 
than  an  absolute  want  of  any :  Sed  si  negotium  pati  nequit 
temporis  dilationem  sine  aliquo  evidentij  vel  probabili  pre- 
Judicio  correspondentis,  tunc  potest  mercator  agere  prout  sues 
prudentixB  videbitur.^'^     In  the  second  case  the  principal  "25;"*^Mf**** 
has  no  right  to  complain  that,  in  the  execution  of  his  inde-  i**D'Aientr*,art. 
finite  orders,  his  correspondent  has  followed  tlie  usage  of  cisH^gilf'dUc*' 
the  place  where  the  insurance  is  made;  that  he  has  acted  chademandato, 

.  cap.  1,  n.  41 ;  Du- 

ex  solitu  et  receptis  foro  ft  t«u."  p^'.  }om.  2,  d« 

•*         •'  set  d^iiiions,  llv. 

1,  n.  405. 
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Chip.  V. 
Sect.  VU. 

~  Section  VII. 

IS  THE  agent  bound  FOR  THE  SOLVENCY  OF  THE 

INSURERS  ? 

The  agent  may  guarantee  the  solvency  of  the  insurers : 

Mandatum  suscipi  potest^  ut  res  periculo  ejtis  sit,  qui  man- 

1  L.  89,  ff.  man-    datum  susccpit}     And  in  such  case  he  is   subjected  to 

payment  of  the  loss^  without  the  right  of  opposing  to  his 
principal  the  privilege  of  discussion  (a),  which  is  unknown 

>  caaaxegif,  diic.  in  mercantile  afiairs.^     But  in  the  absence  of  an  express 

Aft.  nil 

agreement  to  that  effect,  the  agent  is  not  bound  for  the 
solvency  of  the  insurers,  provided  that,  at  the  time  of  in- 
surance effected,  they  were  reputed  solvent,  at  least  with- 

>  straecha,  de      out  he  has  been  guilty  of  some  fraud  or  special  fault.' 
72;  cieirac,  Gui-  Thus  the  agent  would  be  responsible  for  the  solvency  of 

dondelaMer.ch.  .  .  .  . 

wi^Jii^Mt  3  ^^^  insurers,  if,  after  the  happening  of  the  disaster,  he  had 
h.t.pagesi.        neglected,  at  the  fit  and  proper  season,  to  use  necessary 

diligence  in  demanding  payment  of  the  loss.  The  rules  of 
« straccha,  Trait6  the  commou  law  apply  here.^  Valin,  in  the  place  above 
page  425;  Decor-'  citcd,  says,  that  in  casc  of  the  failure  of  the  insurer  the 

mia,  torn.  2,  eoL 

isn.  agent  may  not  propria  motu  effect  insurance  anew  for  his 

principal,  but  must  wait  for  new  orders.  But  new  orders  are 
not  necessary  to  effect  a  reinsurance  at  the  expense  of  the 

•  vid.iiifra,ch.8,  insolvcut  himsclf,  the  risk  still  rurminc^.^    Our  merchants 

■ect.  16. 

acting  as  agents  are  too  attentive  to  the  interest  of  their 
principals  ever  to  neglect  this  proceeding,  which  requires 
the  greatest  celerity. 

(a)  Thia  is  a  technical  term  taken  from  a  Latin  word  and  from  Roman  law. 
It  signifies  a  privilege  granted  to  a  caution  or  surety,  or  to  a  substituted  debtor, 
or  the  assignee  of  a  property  pledged  and  hypothecated,  that  he  shall  not  be 
oonstraioed  to  pay,  until  after  pursuit  made  of  the  principal  debtor,  or  of  him 
who  has  been  party  to  the  sale  or  the  transference  of  the  debt,  or  of  the  pro- 
perty pledged  and  hypothecated.  This  pursuit  must  be,  as  the  term  implies, 
complete  and  persevering,  so  that  the  property  of  the  principal  debtor  shall  be 
exhausted. 


Lo  a 
i  are 

3  Dame 
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Chaf.  V.      become  himself  the  insurer  of  his  principal,  should  the  latter 
r^~,~~~:~~~   consent  to  it.    This  results  from  the  doctrine  of  De  Luca* 

*  De  Luca,  de 

ambita,  diM.  2,    and  Casaregis.*     But  without  the  consent  of  the  principal, 
78?^*!?**'***^   the  agent  would  be  in  the  case  stated  in  the  preceding 

section ;  having  accepted  the  character  of  mandatary,  he 
may  do  nothing  incompatible  with  his  proper  tide.  He  is 
bound  not  only  to  act  with  integrity  and  right,  but  to  show 
even  no  cause  of  suspicion.  In  case  of  safe  arrival  of  the 
ship,  he  could  not  demand  or  retain  any  premium  for  an 
insurance  null  in  itself.  In  case  of  loss  he  would*  be  re- 
sponsible for  it,  not  as  insurer,  but  as  an  o£Bcious  agent 
All  the  favour  that  could  be  extended  to  him,  would  be 
to  credit  him  the  amount  of  premium  which  would  have 
been  paid  to  any  other  insurer,  and  this,  I  think,  at  the 
lowest  current  rate  of  the  place.  Is  an  agent  insurer  a 
proper  person  to  settle  the  rate  of  the  premium  by  which  he 
himself  is  to  profit  ?  will  he  be  su£Bciently  disinterested  to 
combat  the  di£Bculties  which  cases  of  total  or  partial  loss 
too  often  occasion?  If,  on  his  own  part,  he  does  not 
create  delay  or  obstacle,  will  he  be  zealous  to  remove  the 
doubts  raised  by  the  other  insurers  ?  What  trust  can  I  re- 
pose in  a  person  who  thus  becomes  my  adverse  party,  and 
who,  better  than  any  other,  has  it  in  his  power  to  abuse  my 
secrets  ? 

Agents  sometimes  in  subscribing  policies  have  principally 
in  view  the  inducing  the  signatures  of  others,  through  the 
favourable  aspect  they  thus  give  to  the  risk  proposed ;  but 
the  principal  ought  to  be  informed  of  it  in  fit  time,  that  he 
may  ratify  it,  if  he  finds  it  expedient. 

Finally,  the  ratification  or  approbation  of  the  principal 
does  not  always  shield  the  agent  insurer  firom  all  blame; 
for  if  the  ship  is  lost  the  other  insurers  may  be  disposed  to 
believe  they  have  been  caught  in  a  snare.  A  merchant, 
therefore,  regardful  of  his  reputation,  will  abstain  from 
underwriting,  in  the  character  of  insurer,  a  policy  which 
he  has  caused  to  be  prepared  in  quaUty  of  agent.  I  have 
seen  many  examples  of  the  contmry ;  but  the  practice  is  a 
bad  one,  if  for  this  reason  only,  that  it  is  always  suspicious. 
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INSURANCE  SIGNED  BY  A  BROKER's  CLERK. 


A  broker's  clerk,  or  the  clerk  of  a  factor,  signing  policies 
at  the  instigation  of  his  master,  binds  himself  irrevocably  to 
the  assured.     In  certain  cases,  our  juge  et  consuls  have  re- 
lieved clerks  from  indorsements  of  bills  of  exchange  drawn 
by  their  masters ;  but  this  jurisprudence  is  opposed  to  good 
rules.^    Where  a  clerk  renders  himself  culpable  by  doing  J.^^^J^f";;^^^ 
wrong,  it  is  proper  he  should  suffer  the  penalty.     It  is  true,  Jj'jj;  Briui'n*  J; 
according  to  circumstances,  the  judge  is  permitted  to  use  ^^^* 
moderation,  but  this  should  never  be  to  the  prejudice  of  a 
third  party. 

Again,  certain  brokers  or  notaries  at  Marseilles,  whose 
business  was  not  that  of  insurance,  at  one  time  were  in  the 
practice  of  permitting  persons  pretending  to  be  their  clerks 
(for  a  sum  of  money  paid  to  them)  to  trade  in  insurances. 
The  public  officer  would  close  policies  prepared  under  his 
name,  but  without  his  ministry.  He  could  not  verify  the 
character  of  subscribers,  whom  he  knew  not,  nor  had  ever 
seen.  In  this  he  ran  the  risk  of  the  guilt  of  falsity  with- 
out knowing  it ;  or  rather,  he  was  guilty  of  it,  in  that  he 
authenticated  by  his  signature  a  policy  not  the  contract  of 
those  who  purported  to  be  the  parties  to  it. 

The  R^glement  of  29th  May,  1778,  repressed  this  dan- 
gerous licence.  And  all  that  it  prescribed  with  respect  to 
brokers  is  applicable  to  notaries  who  trade  in  insurances. 
Their  clerks  are  not  permitted  to  solicit  signatures  to  a 
policy  in  any  quarter ;  and  brokers  as  well  as  notaries  are 
forbidden  to  take  any  interest  in  insurances,  under  the  name 
of  their  substitutes  or  any  other.«  l.I2S.'J!'n.'*' 
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cf^to^Sic^iii    "^^^  Cardinal  de  Luca,^  and  after  him  Casaregis,*  say, 
°'  *'  that  in  the  contract  of  insurance  there  are  three  persons  to 

'  Casaregis,  disc.  *^ 

10,  n.  44.  be  considered : — the  owner  of  the  subject  insured ;  the  in- 

surer who  guarantees  against  the  maritime  risks ;  and  the 
captain  commanding  the  ship  on  board  of  which  the  subject 
is  laden:  TrespersoruB  considerare  solent:  una  scilicet  domini 
merciumy  qui  de  earum  assecuratione  est  sollicitus;  altera^ 
assecuratorisj  et  terliay  navarchi  tanquam  earum  vectoris. 
In  the  two  preceding  chapters  I  have  spoken  of  the  persons 
who  are  competent  to  insure  or  to  be  insured ;  in  Chap.  VII. 
I  shall  speak  of  the  captain.  At  present  we  have  to  do  with 
the  ship,  and  this  I  consider  here  in  the  light  of  a  civil 
person,  without  which  the  contract  cannot  subsist  The 
doctors  whom  I  have  just  cited  confound  the  ship  with 
the  captain  commanding  it;  but  by  favour  of  the  clause  or 
other  far  him,  of  which  I  shall  speak  in  the  next  chapter, 
the  command  of  the  vessel  may  be  given  to  any  captain 
whatever  (with  certain  exceptions);  while  on  the  other 
hand  the  ship,  so  far  as  can  be,  must  be  certain  and  deter- 
minate, so  that  it  shall  not  be  in  the  power  of  the  assured 
fraudulently  to  claim  either  restitution  of  the  premium  in 
case  of  safe  arrival,  or  payment  of  the  loss  in  case  of  acci- 
dent, and  still  more  that  the  insurers  may  not  be  subjected 
to  superfluous  risks  which  they  did  not  intend  to  assume. 

In  the  eighth  and  following  chapters  the  ship  will  be  con- 
sidered in  connection  with  the  proper  subjects  of  insurance. 
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Section  I.  Sect.  i. 


CHANGE  IN  THE  NAME  OF  THE  SHIP. 

The  intention  of  the  Ordonnance  in  saying  that  the 
policy  should  contain  the  name  of  the  ship,  was  not  to  make 
a  law  for  the  word ;  but  it  had  in  view  evidently  matter  of 
substance  only :  for  the  names  of  things  are  indifferent, 
provided  there  is  a  mutual  understanding  and  no  equivocal 
use  of  such  names.  The  privilege  which  one  has  of  giving 
to  his  ship  the  name  he  chooses,  includes  the  right  to  change 
that  already  given.  It  suffices  that  the  instrument  effecting 
this  change  be  entered  in  the  registry  of  the  Admiralty. 
If  through  mistake  of  the  agent,  or  other  innocent  cause, 
the  ship  is  announced  in  the  policy  under  its  former  name, 
are  the  insurers  released  from  their  engagements — is  the 
insurance  void  ?  This  is  a  simple  question,  nevertheless  it 
has  occasioned  great  debates. 

In  October,  1777,  M.  Yves  le  Clerc  fitted  out  at  St. 
Malo  for  New  England  the  ship  La  Poster  Captain  Honore 
Thomas  Roger.  In  the  same  month  different  insurances  on 
die  outward  voyage  were  made  at  St.  Malo  upon  this  ship 
La  PosUj  Captain  Roger,  In  November  following  papers 
for  this  ship  La  Poste^  Captain  Roger ^  were  takSn  out  at  the 
admiralty  of  St  Malo.  The  rumour  spread  that  the  English 
had  a  list  of  all  the  ships  sailing  from  St.  Malo  for  the  in- 
surgents in  New  England  (with  whom  France  had  not  yet 
made  any  treaty  of  commerce).  With  a  view  of  deceiving 
the  English  it  was  thought  expedient  to  change  all  round  the 
names  of  owners,  ships  and  captains.  By  new  papers  which 
were  taken  out  in  the  admiralty  at  St.  Malo,  the  9th  Decem- 
ber, 1777,  under  the  name  of  Robert  du  Haut  Cilly  (a  friend 
of  Yves  le  Clerc,  the  true  owner),  the  ship  La  Paste  was 
baptized  Le  Citsarj  and  Captain  Roger  was  changed  into 
Jean  Baptists  la  ToumeriSy  from  the  name  of  an  estate  be- 
longing to  him.  Two  days  afterwards  the  ship,  under  her 
new  name,  safled  from  St.  Malo,  under  the  command  of 
Captain  Roger,  now  caUed  %a  Toumerie :  and  on  the  4th 
of  February,  1778,  arrived  safely  in  the  River  York  in  New 
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Chap.  VI.      England.     The  8th  May  ensuing  Duhamel  and  Haguellon, 

— —  merchants  of  Marseilles  (ignorant  of  the  change  of  names 

above  described)  effected  insurance  in  the  sum  of  4000  livres, 
by  order  and  for  account  of  Yves  le  Clerc  of  St  Malo, 
out  from  the  English  American  Colonies  to  St.  Malo,  upon 
the  body  and  cargo  of  the  ship  La  Poste,  Captain  Roger, 
at  a  premium  of  30  per  cent.  Roland,  sen.,  underwrote 
this  policy  for  an  amount  of  2400  livres,  Geffrier  for  1000 
livres,  and  Kick  for  the  remaining  600.  The  10th  June 
following  the  ship  sailed  from  New  England  on  her  return. 
On  the  3rd  August  Duhamel  and  Haguellon  notified  the 
insurers  that  the  name  of  the  ship  and  that  of  the  captain 
had  been  changed,  and  an  avenant  to  this  effect  was  drawn 
up.  Roland,  sen.,  refused  to  sign  this  avenant.  The  17th 
of  the  same  month  Duhamel  and  Haguellon  presented  to 
Roland  a  written  instrument,  in  which,  to  avoid  all  dispute 
in  case  of  loss,  they  declared  that  the  ship,  though  named 
in  the  papers  Le  Ccesary  is  nevertheless  the  ship  La  Paste, 
upon  which  the  insurance  has  been  made,  and  that  Captain 
Roger  commands  her  under  the  name  of  De  la  Toumerie. 
Roland  replied  that  he  did  not  intend  to  run  the  risk  taken 
upon  the  ship  but  under  her  former  description,  and  signi- 
fied to  the  assured  that  he  would  not  pay  in  case  of  loss, 
at  the  same  time  renouncing  all  right  to  the  premium,  as 
he  considered  that  the  risk  had  never  begun  to  run  for  him. 
A  requite  was  filed  against  Roland,  for  the  purpose  of  de- 
termining that  the  risk  taken  by  him  should  subsist  upon 
the  ship  named  Le  Ccesary  Captain  De  la  Toumerie. 
Sentence  rendered  the  21st  of  the  same  month  of  August, 
which  decreed,  ''  that  Roland  shall  continue  to  bear  the 
risk  taken  by  him  in  the  policy  in  question,  saving  all  his 
rights  of  hereafler  showing,  if  occasion  arise,  that  the  ship 
Le  Caesar,  Captain  De  la  Toumerie,  is  not  the  ship  La 
Poste,  Captain  Roger,"  and  condemning  Roland  in  costs. 
Five  days  afterwards  news  reached  Marseilles  that  the  ship 
had  been  taken  by  an  English  frigate ;  this  information 
was  notified  to  Roland  in  the  very  official  copy  of  the 
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sentence  above  mentioned.    Roland  at  once  appealed  there-      Chap.  vi. 

#.  Sbct.  I. 

from.  _         

He  maintained  that  the  Ordonnance^  requires  the  policy  >L'art.  s. 
to  contain  the  name  of  tlie  ship  and  the  name  of  the  master, 
for  the  purpose  of  fixing  the  identity  of  the  ship  insured, 
and  to  prevent  the  frauds  of  which  the  matter  is  suscep- 
tible. The  name  of  the  ship  and  of  the  captain,  once 
inserted  in  the  policy,  no  change  of  any  kind  in  regard 
of  these  is  permitted  without  the  consent  of  the  insurers, 
whose  condition  for  better  or  for  worse  is  not  to  hang  on 
the  bad  faith  of  the  assured,  who,  under  pretext  of  a  mere 
change  of  name,  might  easily  substitute  one  ship  for  ano- 
ther. It  is  a  case  of  form  prescribed  by  the  Ordonnance, 
which  may  not  be  violated  with  impunity.  The  insurance 
in  question  was  made  upon  the  ship  La  Poste^  Captain 
Soger.  The  ship,  Le  CcbsoTj  Captain  De  la  Toumene^ 
has  been  captured.  The  loss  then  does  not  concern  these 
iosorerB.  The  law  is  written  in  the  policy  itself.  The 
contract  is  to  be  executed  both  actively  and  passively ^  in 
the  terms  in  which  it  has  been  conceived.  The  question  is 
not  as  to  a  light  error  in  the  use  of  a  word ;  but  as  to  a 
total  change  in  the  names  of  the  owners  of  the  ship  and 
of  the  captain.  It  cannot  be  said  that  this  simulation  is 
advantageous  to  the  insurers  ]  all  such  reasonings  are  only 
fitted  to  open  a  wide  career  to  fraud,  and  to  give  ground 
for  dangerous  arguments. 

I  was  consulted  on  the  part  of  the  assured,  and  my 
opinion  was  to  this  effect:  The  law ^  permits  a  change  of  *l.  i,  cdemn- 
name,  provided  it  be  made  in  good  faith,  and  does  not 
involve  injury  to  the  rights  of  any.    The  Statute  of  Mar- 
seilles' prohibits  a  change  of  name  only  where  such  change  ssutut  de  Mar- 
is  made  for  purposes  of  fraud:  Fraudulenter  vel  dolose,  ch. 24, page 5S8. 
The  Ordonnance  de  la   Marine,  in  prescribing  that  the 
policy  shall  contain  the  name  of  the  ship  and  that  of  the 
master,  has  not  repealed  any  principle  of  the  common  law. 
It  has  not  forbidden  to  give  to  the  ship  and  the  captain 
names  different  from  those  contained  in  the  policy,  pro- 
vided that  this  change  be   not  effected  in  fraud   of  the 
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CiiAP.  VI.     insurers.     If  I  should  take  a  new  risk  upon  a  ship  whose 

Sect  I 

—  name  had  thus  been  changed,  believing  it  at  the  time  to  be 


another  vessel,  I  might  have  reason  for  the  complaint  that 

I  had  been  induced  thereby  to  multiply  my  risks  upon  the 

same  vessel.    So  likewise  if  the  change  of  name  should  tend 

« L.  4,  ff.  de  legat.  in  any  way  to  increase  the  danger  of  the  navigation.  Cujas^ 

distinguishes  names  which  designate  substance,  and  those 
which  mark  difference.  The  first  are  common  and  public : 
I  may  not  change  them,  or,  for  example,  call  that  movable 
which  is  immovable.  The  second  are  private  and  particular: 
I  may  change  them ;  I  may  call  Peter,  James,  provided 
that  the  identity  of  the  person  or  of  the  thing  to  which 
I  allude  is  apparent :  Modo  constet  de  identitaterei,  velper^ 

*  f  29,  iniHt.  de     s(nuB.    Tbus  as  Justiuian^  remarks,  names  having  been  in- 

vented  for  the  purpose  of  pointing  out  individuals,  it  mat- 
ters little  what  name  is  used,  provided  it  indicates  the 
person  of  whom  we  speak :  Nomina  enim  signijicandorum 
hominum  gratia  reperta  sunt :  qui,  si  alio  quolibet  made  in- 
telligantuTj  nihil  interest. — Non  sermoni  res,  sed  rei  est 

•  Cap.  6,  extra  de  scrmo  subicctus.^    Namcs  which   designate  the  substance 

verb,  signif.  ...  i  .  rm 

and  kind  of  ships  are  common  and  public.  They  may  not 
be  changed  in  the  policy,  without  avoiding  the  insurance, 
as  will  be  seen  more  fully  in  the  third  section  of  the  present 
chapter. 

It  is  not  the  same  witli  names  purely  accidental,  which 
are  only  used  to  designate  the  difference  of  one  ship  from 
another  of  the  like  character,  provided  the  identity  be  not 
altered.  The  true  object  of  the  law  is  to  prevent  insurers 
from  being  deceived  by  the  substitution  of  one  ship  for 
another.  But  when  the  ship  named  is  indisputably  the 
same,  both  in  identity  and  in  character,  it  matters  little  that 
the  name,  which  is  merely  differential  and  accidental,  has 
been  changed,  provided  always  that  there  is  no  firaud,  no 
surprise.  Laws  were  not  made  for  words,  but  for  things. 
Words  cease  to  be  necessary,  so  soon  as  the  subject  is 
comprehended  :  Neque  verd  quidquam  opus  est  verbis,  dtm 
JcicCTo pro         ea  reSy  cujus  causa  verba  qucesita  sinty  intelligaturJ     If  we 

could  be  understood  without  speaking,  words  would  be 
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superfluous ;  but  inasmuch  as  this  is  not  possible,  they  have     Chap.  VI. 

been  invented,  not  to  impede  the  will,  but  rather  to  indicate '"^'  ' — 

it :  QuiB  si  tacitis  nobis  intelligi  posset^  verbis  omnino  nan 
uieremur.  Quia  non  potest^  verba  reperta  sunt,  non  quas 
impedirentj  sed  qum  indicarent  voluntatem,^  ■  cioero,  in  loco. 

ArrSt  of  10  May,  1780,  on  the  report  of  M.  de  la  Beaume, 
affirmed  the  sentence  rendered  against  Roland. 

The  London  form  of  policy  has  provided  for  the  case  of 
a  change  in  the  name  of  a  ship  :  Causes  himself  to  be  in- 
sured upon  the  ship  or  vessel  called  N ,  or  under  what- 
ever other  name  she  is  or  may  be  called.  Amongst  us  the 
custom  is,  in  presenting  one's-self  at  the  registry  of  the 
Admiralty,  to  declare  that  such  a  ship  will  hereafter  be 

called  by  the  name ,  and  thereupon  the  lieutenant  of 

the  Admiralty  grants  an  instrument  to  that  effect. 


Section  II. 

BRROR  IN  THE  NAME  OF  THE  SHIP. 

AQ  our  authors  agree  that  we  must  not  refine  too  much 
on  this  point  of  the  name  of  the  ship,  provided  the  error 
which  has  taken  place  does  not  prevent  us  from  recognizing 
its  identity:  Error  nominis  alicujus  navis  non  attenditur, 
guando  ex  aliis  circumstanciis  constat  de  navis  identitate.^  *  cauregu,  diM. 

^  1,11.  159;  Valin, 

Valin  and  Pothier  quote  an  arrfit  rendered  against  Joseph  ^i,5^?*J*fo5 
and  Georges  Audibert,  under  the  following  circumstances : 
Joseph  and  Georges  Audibert  had  taken  a  first  risk  of 
13,000  livres  on  the  brigantine  Lion  Heureux,  without  de- 
signation of  the  captain ;  a  second  risk  of  2000  livres  upon 
the  same  brigantine  Le  Lion  Heureux,  Captain  Le  Compte, 
or  other  for  him  ;  and  a  third  risk  of  6000  livres  upon  the 
brigantine  L'Heureux,  Captain  Foumeauy  or  other  for  him. 
Here  was  only  one  and  the  same  vessel.  The  brigantine, 
whose  real  name  was  Le  Lion  HeureuXy  and  was  com- 
manded by  Captain  Foumeauj  was  captured  by  the  Eng- 
lish in  returning  fi*om  the  West  Indies.  The  Audiberts 
contested  the  third  policy,  on  the  ground  that  they  would 
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Chap.  VI.     not  thus  have  multiplied  their  risks  upon  one  single  ship, 

?fl!_  • —  and  that  they  had    supposed    there  were  two  different 

brigantines.  In  fact,  the  two  first  risks  they  had  reinsured 
at  Leghorn  under  the  name  of  the  brigantine  Le  lAon 
Hevreuxj  and  the  last  under  that  of  the  brigantine 
L^Heureux.  Notwithstanding  this,  however,  they  were 
condemned,  both  by  the  sentence  of  24th  September,  1748, 
and  by  arrfit,  affirming  this,  rendered  2nd  May,  1760. 

If  the  assured  had  been  defeated  in  their  suit  it  would 
have  been  a  lesson  to  be  more  attentive  to  the  manner  of 
preparing  policies  of  insurance ;  for  the  Audiberts  had  been 
led  into  error.  It  was  said  that  by  the  same  reason  that 
induced  them  to  take  the  two  first  risks  upon  the  brigan- 
tine Le  Lion  HeureuXy  they  would  have  taken  the  third 
under  the  same  name.  They  answered  by  drawing  a  di- 
rectly opposite  inference,  but  without  effect  They  cited 
the  Ordonnance  requiring  the  policy  to  contain  the  name 
of  the  ship,  and  put  the  case  that  a  person  who  had  already 
taken  two  risks  upon  the  brigantine  Le  Lion  Heureux^ 
Captain  Le  Compter  had  no  reason  to  believe  that  the 
brigantine  UHeureux^  Captain  FoumeaUy  was  the  same 
vessel.  To  this  the  opposite  party  replied,  that  it  was 
simply  an  error  in  the  name,  occasioned  by  inadvertence; 
that  the  doctrine  of  Casaregis,  above  cited,  applies,  and 
that,  in  this  matter,  one  did  not  argue  from  one  policy  to 
another.  Such  were  the  reasonings  which  weighed  the 
balance  against  the  Audiberts. 


Section  III. 

ERROR  IN  THE  DESCRIPTION  OF  THE  SHIP. 

$  1.  General  Care  should  be  taken  to  announce  in  the  policy  the  true 

obtervatioDs.      character  of  the  ship.*     It  is  true,  if  the  insurers  knew 

•  Casaregis,  disc.  *  •  i       • 

1,  n.  SO.  certainly  upon  what  ship  they  were  taking  a  nsk,  it  would 

little  matter  that  a  false  description  had  been  given  to  it. 
It  is,  then,  a  case  to  say,  the  false  description  does  not 
harm :  Falsa  demonstratio  non  nocet.    The  known  intention 
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of  the  parties  overcomes  the  error  in  the  words  of  the     Chap.  vi. 
contract :  Justum  est  voluntates  contralientium,  magis  qudm      ^^^' 


verbarum  canceptionem  inspicere.^  But  if  it  is  not  shown  >  l.  9,  c.  qus  res 
that  the  insurers  knew  the  vessel  announced  in  the  policy, 
and  if  the  false  description  given  it  is  of  a  nature  to  lessen 
the  estimation  of  the  risk  taken,  they  are  entitled  to  com- 
plain of  this  surprise,  and  to  demand  the  rescinding  of  the 
insurance. 

You  present  to  me  a  policy  which  declares  that  the  goods 
are  laden  on  board  of  a  ship,  while  this  vessel  is  only  a 
felucca  or  a  simple  bark.  I  sign  this  policy  in  good  faith. 
The  surprise  strikes  at  the  very  substance  of  my  intention, 
and  consequently  avoids  the  contract;  for  a  bark  is  natu- 
rally exposed  to  more  dangers  than  a  ship  properly  so 
caHed:  Assecuratio  mercium  vehendarum  per  navem  non 
capit  mercesy  qtuE  transmittuntur  per  fregatam  vel  barcam, 
ex  differenticB  ratione  percutiente  substantiam  voluntatis;  cTedito)*di8c.^08, 

X  •     ^  ^         .^  .      ^.  AS  n.  6;  Cawuregii, 

qtaa  nempe  maqis  tuta  sit  navwatto  cum  una  guam  cum  disc.  i,n.  S7; 

,       ^  Marta,tom.  S, 

altera  specie  naois^  ^o-  a»ecuratio, 

■•  cap.  14. 

According  to  our  practice  the  term  ship  (vaisseau)  in-  $2.  Description 
dudes  only  vessels  with  three  masts  ;*  and  the  insurer  may  vewef  onnferiop 
therefore  allege  that  he  intended  to  insure  a  vessel  of  the  ^^°^- 
latter  kind,  rather  than  a  barque  or  a  pinque.^    This  ques-  •  casar^gu,  diw. 
tion  has  thus  been  decided  several  times.      1.   Antoine  art"'s,  hU.  p4'. 
Floret  effected  insurances  out  from  London  to  Marseilles,  106. 
on  cargo  of  the  ship  La  Panth^re,  Captain  Thomas  Read, 
an  EngUshman.     The  ship  experienced   on  her  voyage 
bad  weather.     Arrived  at  Marseilles,  the  captain  com- 
menced proceedings  for  the  adjustment  of  average.     The 
insurers,  in  answer  to  the  process,  maintained  that  La 
Panth^  was   a  sloop  (bateau).      Interlocutory  sentence 
ordering  the  description  and  tonnage  of  this  vessel  to  be 
verified  by  experts  (a).     The  examiners  declared,  that  La 
Panth^re  was  of  sixty  tons  burthen,  that  it  was  masted 

(a)  Exptrts  are  persooi  versed  in  the  art  that  has  connection  with  the  facts 
igitated  between  the  parties.  By  the  old  laws  there  were  sworn  experts,  whose 
ier?ioes,  by  rirtae  of  their  office,  were  invoked  in  these  cases ;  bat,  whether 
poblie  officers,  or  specially  appointed  by  the  court,  or  selected  by  the  parties^ 
tkeir  ialerventioo  injudicial  administration  in  France  is  still  of  usual  occurrence. 

K 
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Chap.  VI.     With  a  single  mast  and  bowsprit^  and  that  it  was  a  sloop 
'. — '—  and  not  a  ship.     Definitive  sentence  of  the  6th  November, 


1749,  declaring  the  insurance  null  and  discharging  the  in- 
surers, they  restoring  the  premium  less  a  deduction  of  half 
per  cent. ;  affirmed  by  arrSt  of  the  month  of  June,  1751, 
on  the  report  of  M.  De  Galliffet.  2.  Francois  Guiraud 
and  Company  effected  insurance  for  account  of  Dutihl, 
widow,  and  Bacham,  of  Bordeaux,  outward  from  the 
French  West  India  Islands  to  Bordeaux,  in  the  sum  of 
8000  livres  on  cargo  of  the  ship  Les  Deux  Frires, 
Captain  Masson.  The  ship  was  captured  by  the  English. 
The  insurers,  when  called  on  for  payment  of  the  loss, 
objected,  that  they  had  just  learned  that  this  vessel  was  a 
brigantine  and  not  a  ship.  They  avouched  proofs  of  their 
allegation.  Sentence  rendered  10th  February,  1747,  order- 
ing that,  before  deciding  the  law  of  the  case,  Dutihl,  widow, 
and  Bacham,  should  prove  that  the  vessel  was  a  ship  and 
not  a  brigantine;  affirmed  by  arr£t  of  16th  June,  1752,  on 
the  report  of  M.  De  Beaurecueil.  On  the  trial  of  the  cause, 
certificates  of  numerous  merchants  and  captains  belonging 
to  our  town  were  produced,  attesting  the  constant  and  in- 
variable usage  of  this  place,  that  in  policies  of  insurance 
the  description  of  the  vessel  is  necessarily  contained,  and 
more  precisely  than  any  other  condition. 
§  3.  If  the  real  The  reason  which  in  this  case  avoids  the  insurance  (to 
tbTvCTaei  u  8u.  ^  deduced  from  the  expression,  in  navem  deteriorem  of  the 

S^lTnuo  thai"    ^^^^  ^^^  "^*  ^^^^  S^^  ^^^^^  ^®  ^®^'  character  of  the 
announced  in     vessel  is  superior  or  equivalent  to  that  declared  in  the 

the  policy.  i  /*»         i    •  n  g»  -r^ 

«  L.  10.  ff.  de       policy.    Chaudon  enected  insurances  for  account  of  Dn- 

Lcg.  Rhod.         ^j^^  ^^  Valence,  on  cargo  of  the  pinque  St  Francois.     She 

was  taken.    The  insurers,  against  whom  I  was  employed, 

produced  proof  that  this  vessel  was  masted  i  vibky  and 

that  she  was  a  polacre(6).     Sentence  of  17th  June,  1763, 

condemning  the  insurers  to  pay  the  loss,  affirmed  by  arr^t 

of  June,  1764,  on  the  report  of  M.  De  Moissac. 

§  4.  Rules  that       From  what  has  now  been  said,  it  is  possible  to  collect 

wi' this  subject,  some  rules  on  this  subject.     1.  It  is  not  absolutely  neces- 

(fr)  A  polacca  is  a  vessel  navigating  the  Mediterranean,  that  has  square  sails 
on  a  great  mast,  and  latines  on  a  second  smaller  one. 
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8ary  to  declare  the  character  of  the  vessel,  for  this  form  is      Cbap.  VI. 

Sect  III. 

not  prescribed  by  the  Ordonnance.    2.  If  the  false  descrip-  '■ — — 

tion  given  to  the  vessel  is  of  a  nature  to  diminish  the 
estimation  of  the  risk,  the  insurance  is  void.  It  is  such  a 
case  as  this  to  which  the  authors  above  cited  refer,  in 
treating  the  expression,  in  Tiavem  deteriarem  of  the  law. 
3.  If  the  ialse  description  is  indifferent  to  the  object  of  the 
peril,  the  insurers  are  not  entitled  to  complain.  Hence  the 
reason  why,  in  the  first  of  the  judgments  cited,  our  Court 
of  Admiralty  did  not  content  itself  with  ordering  the  verifi- 
cation of  the  character  of  the  vessel,  but  enjoined  upon  the 
experts  to  report  also  her  capacity.  So  that  if  La  Pan- 
thire,  though  in  masting  only  a  sloop,  had  been  found  as 
strong  and  as  large  as  an  ordinary  merchant  ship,  the 
insurers  would  have  been  cast  Hence  also  the  reason 
why  the  insurers  on  the  pinque  St,  JFranfois  were  ad- 
judged to  pay  the  loss,  though  the  vessel  was  a  polacrCj 
namely,  because  the  risk  upon  the  St.  FranfoiSy  a  polacre, 
had  been  in  every  sense  the  same  as  upon  the  St  Franfois, 
a  pinque;  the  intrinsic  form  of  the  masting  not  altering  at 
all  the  nature  or  goodness  of  the  vessel. 


Section  IV. 

ICATTERS  ACCIDENTALLY  DECLARED. 

The  Ordonnance^  says,  that  insurances  may  be  made  >  Art.  7. 
upon  a  vessel  armed  or  not  armed,  sailing  alone  or  in 
company. 

If  the  vessel  insured  is  fitted  out  as  a  privateer,  the  §i.Vcmc1  fitted 

out  as  a  pnva- 

policy  should  declare  it,  because  a  privateer  is  in  the  way  teer. 
of  perils,  and  in  the  midst  of  victory  finds  sometimes 
defeat  It  is  prudent  in  this  case  to  insert  in  the  policy, 
that  the  vessel  is  armed  as  a  privateer,  and  also  with  mer- 
chandize an  board;  for  if  this  latter  circumstance  be  not 
declared,  and  the  vessel  in  pursuing  an  enemy,  whom  it 
might  have  avoided,  is  taken  itself,  the  insurers,  as  will 
be  hereafter  more  fully  seen,^  are  not  bound  for  the  loss.      « infh^  ch.  is, 

•^  sect.  19  and  40. 

k2 
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Chaf.  VI. 
SiCT.  IV. 


$  2.  Ves9t\ 
sailiDg  with 
escort. 


*  Cicero,  epiat. 
famil.,  lib.  2, 
cap.  4. 


If  it  is  declared  in  the  policy  that  the  vessel  will  sail  t« 
company,  that  is,  that  it  will  depart  with  convoy,  or  under 
escort,  different  cases  are  to  be  distinguished. 

1.  I  have  caused  myself  to  be  insured  out  from  Marseilles, 
such  a  sum  upon  such  a  ship  departing/  with  escort  The 
ship  leaves  without  escort;  from  this  moment  the  insurance 
is  dead,  and  the  premium  must  be  restored,  whether  the 
promised  escort  has  been  refused  by  the  king,  in  which 
case  the  contract  vanishes  defectu  conditionis,  or  because  I 

.  did  not  choose  to  let  my  ship  take  advantage  of  the  escort 
offered ;  in  which  it  is  a  kind  of  breaking  up  of  the  voyage 
insured  before  the  sailing  of  the  vessel,  which  breaking  up 
of  the  voyage,  having  preceded  the  commencement  of  the 
risk,  annuls  the  insurance,  in  accordance  with  Art.  37  of 
the  Ordonnance.  The  insurers  have  no  pretension  to  claim 
the  premium,  for  the  vessel  having  departed  alone,  the  risk 
never  attached;  and  if  this  ship  thus  having  departed  alone 
perishes  through  a  tempest,  the  insurers  will  not  be  bound 
for  the  loss,  for  the  insurance  was  annulled  in  its  very 
inception ;  and  besides  in  time  of  war,  a  ship  sailing  with- 
out escort  exposes  itself  to  every  kind  of  danger,  to  escape 
the  enemy.  The  fear  of  danger  often  gives  rise  to  worse 
dangers :  Ciim  plus  in  metuendo  mali  sit,  qudm  in  ipso  illo 
quod  timetur.^ 

2.  I  have  caused  myself  to  be  insured  out  from  Marseilles 
such  a  sum  upon  such  a  vessel,  to  proceed  to  Toulon,  there 
to  join  convoy,  and  to  sail  with  escort  for  America.  The 
vessel  leaves  Marseilles;  from  this  moment  the  risk  is 
running  for  account  of  the  insurers,  and  it  cannot  be  any 
more  a  question  of  return  of  premium.  But  on  the  passage 
from  Marseilles  to  Toulon  the  ship  meets  with  a  consider- 
able average  loss.  It  arrives  at  Toulon,  where  it  stops  to 
be  repaired.  It  is  impossible  for  her  to  take  advantage  of 
the  convoy.  This  event  is  the  consequence  of  a  peril  of 
the  sea,  for  which  the  insurers  are  responsible ;  and  I  think 
that  the  ship,  after  having  been  repaired,  may  continue  her 
voyage  alone,  at  the  risk  of  the  insurers;  for  such  a  case 
of  change  or  rather  alteration  of  the  voyage,  occasioned  by 
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accident,  is  at  the  charge  of  the  insurers,  according  to     Chap.  vi. 
Art.  26.  __^_!^!JX:._ 

3.  The  ship  having  sailed  alone  from  Marseilles,  for  the 
purpose  of  joining  convoy  at  Toulon,  arrives  there,  and  sails 
thence  without  taking  advantage  of  the  escort,  under  which 
she  was  entitled  to  place  herself,  and  from  which,  according 
to  the  contract,  she  had  no  right  to  separate  herself.  From 
this  moment,  there  being  a  change  or  voluntary  alteration 
of  voyage,  without  the  consent  of  the  insurers,  they  are 
discharged  from  the  risks,  and  are  not  bound  to  restore  the 
premium,  because  the  risks  had  commenced  to  run.*  *  Art.  27,  h.  t. 

4.  Journu,  nephew,  had  effected  insurances  on  the  ship 
Fib  Bien  Aime,  Captain  Dominique  Castigliore,  destmed 
for  the  French  West  Indies.      It  was  stipulated  in  the 
policy,  that  the  insurance  should  be  valid  only  in  case 
the  ship  sailed  from  Bordeaux  under  escort  of  the  king's 
vessels.    The  ship,  it  was  intended,  should  join  the  escort 
in  the  roads  of  Royan,  at  the  mouth  of  the  Garonne,  and 
set  sail  accordingly.      A  storm   separated  her  from  the 
convoy,  and  subsequently,  pursuing  her  route,  she  fell  hito 
the  hands  of  the  English.     It  was  alleged,  among  other 
things,  that  the  insurance  was  void,  because  the  vessel  had 
not  left  Bordeaux  under  escort  of  a  king's  ship.     Sentence 
of  our  Admiralty,  rendered  4th  Sept.,  1781,  condemned 
the  insurers  to  pay  the  loss.    Again,  Masson  and  Company 
insured  10,600  livres  on  the  body  and  cargo  of  the  tartane, 
L'Heureuse  Marie,  otherwise  called  the  Rossignol,  Captain 
Qair  Bonnet,  out  from  Constantinople  to  Marseilles.    The 
policy  declared  that  the  vessel  would  sail  from  Constanti- 
nople under  escort  of  king's  vessels ;  in  default  of  this,  the 
insurance  to  be  nuU.    The  ship  sailed  alone  from  Constan- 
tmople,  and  arrived  in  the  Dardanelles ;  whence  she  again 
set  sail  under  the  escort  of  the  Sultane,  a  king's  frigate, 
intending  to  join   the  convoy  expected  to  be  found   at 
Sm]rma.    Arrived  near  Smyrna,  the  vessel  was  wrecked. 
The  insurers  claimed  that  the  insurance  was  void,  because 
the  vessel  had  sailed  from  Constantinople  without  escort. 
To  this  it  was  replied  on  the  part  of  the  assured  (whom 
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Chap.  VI.     M.  Cresp  represented),  that  the  sea  of  Marmora  is  not 

'■ — - —  open  to  corsairs ;  and  that  in  this  regard  the  Dardanelles 

were  to  be  considered  as  the  port  of  Constantinople,  like 
L'Estaque  opposite  Marseilles.  Sentence  of  21st  Oct, 
1781,  in  our  Admiralty,  condemned  the  insurers  to  pay  the 
loss.  Arr^t  of  the  month  of  June,  1782,  on  the  report  of 
M.  De  la  Salle,  confirmed  this  sentence. 

5.  Captain  Etienne  Vian  du  Lieu,  of  La  Ciotat,  had  in- 
sured 3000  livres  on  the  body  of  the  polacca  La  Fortun^e, 
commanded  by  him,  out  from  Marseilles  to  Syria,  sailing 
with  escort,  otherwise  insurance  void.  When  the  vessd 
had  reached  the  upper  end  of  the  Tsle  of  Cerigo,  she  was 
separated  from  the  convoy  in  a  gale  of  wind.  She  con- 
tinued her  route  without  escort,  and  was  captured  and 
taken  in  to  Alexandretta,  where  Captain  Vian  duly  made 
protest  before  his  consul.  Proceedings  to  enforce  payment 
of  the  loss  were  commenced  against  the  insurers  in  the 
admiralty  of  La  Ciotat.  The  insurers  objected  to  the 
truth  of  the  consular  protest,  and  a  decree  was  made  to 
take  proofs,  and  witnesses  were  examined.  Another  sen- 
tence rendered,  3rd  February,  1781,  directed  the  appoint- 
ment of  experts,  to  inquire  in  regard  to  the  facts  set  fordi 
in  the  protest,  and  the  proceedings  in  the  cause,  whether 
the  captain  might  or  might  not  have  rejoined  the  convoy. 
Vian  appealed  from  this  last  decree,  on  the  ground — 1. 
That  the  report  ordered  was  a  second  interlocutory  not  ad- 
missible in  legal  procedure.  2.  That  experts  who  were  not 
on  board  at  the  time  of  the  accident  could  not  possibly 
judge  in  the  premises.  Arr£t  of  28th  May,  1782,  on  the 
report  of  M.  De  Beauval,  confirming  the  sentence.  This 
case  is  still  pending.  If  the  experts  decide,  that  the  polacca 
might  have  rejoined  the  convoy,  the  insurance  will  be 
declared  void,  as  against  the  assured,  but  not  as  against  the 
insurers,  who  will  have  earned  the  whole  premium,  for 
they  had  commenced  to  run  the  risks,  though  these  would 
not  have  so  commenced,  with  regard  to  them,  on  a  volun- 
tary breaking  up  of  the  described  voyage. 

6.  By  two  poUcies  of  22nd  March,  1782,  Peschier  and 
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BouiUon   efiected   insurance  for  account  of  a  friend  in     Chap.  vi. 

Sect  IV 

164,108  livres,  on  cargo  of  a  Dutch  ship,  called  De  Jonge  '- — '■ — 

Jacobs  and  AlbertaSy  Captain  Christophle  Teunes,  out 
from  Surinam  to  a  port  in  JFrance,  where  the  ship  shall 
be  entirely  discharged,  with  permission  to  touch  at  the 
French  islands  in  America ;  it  being  agreed  by  the  parties 
that  the  said  ship  shall  sail,  or  shall  have  sailed,  from 
Surinam,  as  well  as  from  the  French  islands,  if  stopping 
there,  under  escort  of  t?ie  king's  ships:  in  default,  the 
present  insurance  shall  be  void.  The  signature  of  tlie  first 
iDsurer  to  both  policies  contained  the  indefinite  clause, 
hoimd  to  take  escort,  without  other  specification.  By  two 
other  policies  of  the  3rd  and  6th  April  following,  Peschier 
and  Bouillon  insured  141,200  livres  upon  the  cargo  of  the 
Dutch  ship  JDe  Vrouwe  Maria  and  JEHzabeth,  Captain 
Bartel  Vos,  out  from  Surinam,  to  a  port  in  France,  where 
the  ship  shall  be  entirely  discharged,  with  permission  to 
touch  at  the  French  islands  in  America.  Agreed  between 
the  parties  that  the  said  ship  shall  sail,  or  shall  have  sailed, 
from  Surinam  as  well  as  from  the  French  islands,  under 
escort  of  king's  ships :  in  default,  insurance  void.  The  first 
signer  of  the  policy  of  3rd  April  wrote  this  clause,  upon  con- 
dition of  escorty  from  Surinam  and  from  the  French  islands. 
The  assured  having  perceived  the  equivocation  that  lay 
between  the  expression  king's  ships  and  ships  of  the  king, 
brought  it  to  the  notice  of  their  insurers,  all  of  whom,  with 
one  exception,  subscribed  an  avenant  to  the  effect,  that,  in 
the  case  of  both  vessels,  the  escort  intended  was  one  or 
more  vessels  of  war,  French  or  Dutch,  or  of  the  two  nations 
conjointly.  Charles  and  Louis  Sales,  the  insurers  in  the 
policy  of  3rd  April,  refused  to  sign  this  avenant^  and  by 
petition  presented  to  the  Admiralty,  claimed  a  decree  that 
the  risk  taken  by  them  should  attach  only  in  case  the  ship 
insured  should  sail  under  escort  of  vessels  in  the  service  of 
the  king  of  France,  if  it  was  not  preferred  rather  to  annul 
and  rescind  the  risk.  They  alleged— 1.  That  by  king's 
ihips  they  had  understood  only  those  in  the  service  of  the 
king  of  France ;  that  we  recognize  no  other  king  than  our 
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Chap.  VI. 
Sect.  IV. 


*  Joanuldet 
audiences,  torn, 
pag.  783. 


*  SeeD'Auguet- 
seau,  torn.  3,  p. 
690. 


'  Sapxa,  ch.  2, 
sect.  4,  i  2. 


own  sovereign,  and  that  by  an  arr^t  of  27th  May,  1699, 
the  parlement  of  Paris  had  forbidden  officers  in  the  pro- 
vince of  Bar  giving  to  the  king  the  denomination  mast 
Christian,  as  it  seemed  indirectly  to  attribute  to  the  Due 
de  Lorraine  the  sovereignty  in  this  province.*  2.  That  at 
the  time  the  insurance  in  question  was  entered  into,  a 
French  man-of-war,  commanded  by  M.  De  Kersin,  was  at 
Demerara  and  Essequibo,  a  Dutch  possession  near  Surinam. 
3.  That  the  contract  was  to  be  understood  according  to 
its  stipulation.  Peschier  and  Bouillon  replied,  that  by 
kinff*s  ships  was  only  meant  ships  of  war;  and  that  this 
was  the  more  apparent  from  the  fact,  that  two  Dutch  ships, 
sailing  from  a  Dutch  colony,  would  naturally  be  escorted 
by  men-of-war  belonging  to  the  Dutch  Republic.  2.  That 
at  the  time  the  policies  were  subscribed,  there  was  nothing 
said  about  M.  De  Kersin,  who,  moreover,  was  not-  at 
Surinam.  3.  And  that  all  the  insurers  had  explained  in 
the  averuznt  the  true  meaning  of  the  policy,  &c.  By  sen- 
tence of  28th  June,  1782,  the  decision  of  the  court  was  ad- 
journed to  the  first  day  after  the  event,  that  is  to  say,  after 
the  arrival  or  loss  of  the  ship  should  be  known.  But  the 
Sieurs  Sales  had  an  interest  in  knowing  whether  they  were 
or  were  not  to  have  recourse  to  reinsurance ;  and,  on  the 
other  hand,  it  was  for  Peschier  and  Bouillon  to  determine 
whether  or  not  they  should  insure  anew.^ 

The  parties  had  recourse  to  M.  Gignoux  and  myself, 
who,  on  the  13th  July  following,  decided  the  question 
against  the  Sieurs  Sales.  The  evident  intention  of  the 
parties,  insurers  as  well  as  assured,  was,  that  the  ship 
should  sail  under  an  escort  capable  of  protecting  her  from 
corsairs.  The  indefinite  expression  bound  to  take  escort, 
accompanying  the  first  signature,  ruled  all  the  subsequent 
ones,  and  explained  the  contract  contained  in  the  policyJ 
The  avenant  signed  by  all  the  insurers,  with  the  exception 
of  one,  also  showed  with  sufficient  clearness  the  true 
sense  of  the  contract.  Finally,  the  vessels  of  the  Dutch 
Republic  are  true  hinges  ships.  For  the  sovereign  is  either  a 
single  man,  or  a  number  of  men,  combined  in  one  council. 
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and  forming  but  one  will.    The  Romans  were  a  people     Chap,  vl 

king ;  papubu  rex;  and  the  same  title  cannot  be  denied  to  '■ — '- — 

republican  states.  In  a  democracy  majesty  is  the  attribute 
of  the  whole  people ;  in  an  aristocracy,  of  the  senatorial 
rank ;  and  in  a  monarchy,  of  the  monarch  :  Patet  in  de- 
mocratia  mqjestatem  convenire  populo  universo :  in  aristo- 
cratia  coUegio  optimatum  ;  in  monorchia  et  regno,  reqi  .^  •  woia;  s  898 ; 

^     ^  '^  '  if      ^       if  Burlamaqui,  part 

We  decided  then,  that  the  Sieurs  Sales  should  be  refused  l»ch.5,«7; 

'  .  Esprit  det  lois, 

what  they  asked,  and  should  continue  bound  for  the  risk  ^-  *»  ^**-  *• 
subscribed  by  them. 

It  has  been  seen,  in  the  first  section  of  the  present 
chapter,  that  Roland,  sen.,  was  defeated  in  a  like  attempt  to 
rescind  an  insurance  made  by  him  upon  a  ship  Le  Casar, 
Captain  De  la  Toumerie,  theretofore  called  La  Poste, 
Captain  Roger.  It  is  true,  as  a  general  rule,  that  it  is  not 
permitted  to  plead  for  a  future  interest,  nor  to  commence 
an  action,  before  the  right  of  action  has  accrued.^  But  •  l.  s5,  it.  de 
this  rule  does  not  apply  where  there  is  danger  in  delay,  and  dereb.  crci;  i. ' 

.       '^•^  °.  '^    ,  13,  n. ff.de pign. 

where  the  desire  is  to  prevent  a  threatened  injury.    This  is  JJJ*g*J^,'  ^^ 
a  proper  occasion  for  the  action  de  damno  infecto.^^    The  2r/oW6%*dr' 
Sieurs  Sales  acquiesced  in  the  decision  of  the  arbitrators  ^^Mami^  de 
and  reinsured.     Thus  both   parties  were  satisfied.     The  pag.  217.™'  ' 
triumph  of  justice  is  to  prevent  suits,  or  smother  them  in 
their  beginning. 

7.  In  July,  1782,  insurances  had  been  made  on  a  ship 
OQtfrom  Marseilles  to  the  Straits  of  Gibraltar,  and  the  policy 
contained  that  she  should  sail  from  Marseilles  under  the 
^Kort  of  a  hinges  vessel,  otheruAse  the  insurance  void.  *  A 
frigate,  laden  with  munitions  of  war  for  Algesiras,  was  then 
at  Estaque  (b) ;  and  the  ship  set  sail  under  her  auspices,  the 
frigate  granting  her  protection  and  parting  at  the  same 
time.  Consulted  on  this  case,  I  was  of  opinion  that,  if  the 
ship  should  be  captured  by  enemies,  the  insurers  would  be 
justified  in  refusing  payment  of  the  loss ;  for  it  is  one  thing 
to  be  under  the  escort  of  a  king's  vessel,  and  another  to 
navigate  simply  under  its  auspices.  I  therefore  advised  the 
assured,  either  to  procure  the  signatures  of  the  insurers  to 
an  acenant,  that  should  explain  to  them  the  nature  of  the 

(6)  An  anchorage  ground  in  the  bay  of  Marseilles. 
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Sect.  IV. 


§  3.  Declaration 
that  the  ship  is 
freighted  for  ac- 
couDt  of  the 
king. 


§  4.  Vessel,  at 
the  time  of  the 
insurance,  in 
bad  repair. 


»»  Infra,  ch.  IJ, 
sect.  38. 


proposed  escort,  or  to  propose  to  them  a  rescinding  of  the 
contract.  A  frigate,  bound  to  perform  her  errand  with 
diligence,  cannot,  during  the  voyage,  either  slacken  her 
speed  to  conform  to  that  of  a  merchant  vessel,  or  pause  on 
her  route  to  give  battle  to  corsairs. 

At  the  time  of  the  war  in  1766,  Rigaud,  Vemet  &  Co, 
let  the  ship  Archange  St.  Michel  to  the  agents  of  the 
army,  and  effected  insurances  thereon  without  explaining 
the  nature  of  this  affreightment,  which  was  of  a  nature  to 
aggravate  the  risk.  In  the  result,  the  agents  found  them- 
selves subjected  to  the  orders  of  their  superiors,  in  the 
execution  of  which  the  ship  was  wrecked  on  the  rocks  of 
Nice.  The  insurers  were  discharged  from  the  loss  by  arrfit 
of  the  parlement  of  Aix. 

If  the  ship  insured  could  not  be  completely  repaired  at 
the  port  of  departure,  and  this  circumstance  were  known  to 
the  assured  at  the  time  of  the  contract,  he  would  be  bound 
to  declare  it  in  the  policy.  But  if  the  fact  were  unknown 
to  him,  his  not  having  declared  it  could  not  be  imputed  to 
him  as  a  wrong,  provided  always  that  the  ship  has  not 
set  sail  in  a  state  of  unseaworthiness.^^  I  have  known  in- 
surances made  upon  a  vessel  declared  unseaworthy  at  Genoa, 
and  which  was  brought  from  point  to  point  along  the  coast 
as  far  as  Marseilles.  If  this  ship  had  been  wrecked,  the 
insurers  would  have  been  bound  for  the  loss,  because  the 
state  of  the  vessel  had  been  revealed  to  them.  In  Chapter 
VIII.,  Sect.  9,  I  shall  cite  an  arret  rendered  in  a  case  of 
insurance  upon  four  prizes  taken  by  a  French  cruiser.  One 
of  these  ships,  called  Le  Port  Marchandy  in  the  engage- 
ment had  her  main  and  mizen  masts  shattered.  The  captain 
repaired  the  damages  of  the  prizes,  and  wrote  immediately 
for  insurance.  Part  of  the  insurance  was  made  at  Mar- 
seilles, without  specifying  the  state  of  this  vessel.  Subse- 
quently it  was  retaken  by  the  English,  and  the  three  other 
vessels  also  were  retaken.  The  insurers  refused  to  pay  the 
loss,  and  insisted  particularly  that  the  policy  did  not  exhibit 
the  weak  condition  of  the  dismasted  vessel.  They  were 
condemned  to  pay  the  whole  sum  insured,  on  the  ground 
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that  they  must  have  presumed  that  vessek  captured  by     Chap.  VI. 
force  of  arms  had  been  maltreated.  Sect.  IV. 

The  Guidon"  requires  the  policy  to  contain  the  burden  i  5-  Capacity 
and  capacity  of  the  ship.      It  is  often  specified,  but  the  „  Guidon  deia 
Ordcmnance  does  not  require  it.      Sometimes  the  policy  M®''^^-2»art>- 
contains  a  declaration  of  the  number  of  men  and  of  guns 
with  which  the  ship  is  armed  and  equipped.    This  however 
is  not  essential ;  but  if  declared,  and  declared  falsely,  the 
insurers  may,  according  to  circumstances,  escape  payment 
of  the  loss.    The  case  falls  under  the  rule,  expressa  nocent; 
wn  expressa  non  nocenO^  I^'i.'jSi.^'  *** 

Insurance,  for  example,  made  on  a  Genoese  ship,  would  §  6,  Of  the  flag, 
be  void,  if  the  ship  had  sailed  under  the  flag  and  with 
papers  from  the  Grand  Duke  of  Tuscany."  es^^iUf^^gt' 

cap.  33,  not.  lo, 
pag.  149. 


Section  V. 

INSURANCE  IN  QUOVIS. 

If  a  person  is  ignorant  on  board  of  what  ship  the  goods  i  1.  When,  and 

i-i.  /••  A  Mii-iji.  •  how,  insurance 

oe  has  m  a  foreign  country  will  be  laden,  he  may  msure  Qjg.  \^  m^de 

■  • 

them  in  movis.    The  Ordonnance^  provides,  "all  car&:oes  "»9«*^*'' 
laden  for  Europe,  in  the  ports  of  the  Levant,  the  coasts  of  ch.  i2,art.2; 

r   '  r  >  Targa,ch.52,  n.4. 

Africa,  and  other  parts  of  the  world,  may  be  insured  on 
board  of  any  vessel  where  they  may  be,  without  designation 
of  master  or  vessel,  provided  the  person  to  whom  they  are 
consigned  be  named  in  the  policy."    Valin  observes,  that 
this  provision  is  not  imperative  where  there  is  uncertainty 
as  to  whose  address    the  goods  in  the  foreign  country 
will  be  shipped ;  and  that  in  such  cases  it  sufiices  for  the 
assured  to  prove  that  the  goods  were   for  his  account, 
though  shipped  to  the  address  of  another.      The  same 
author  adds,  that,  to  prevent  frauds,  the  policy  should  ex- 
press with  precision  the  part  of  the  world  where  the  goods 
are  to  be  put  on  board.    We  must  then  say,  for  example, . 
that  it  is  in  the  Levant, — in  the  East  Indies,— in  the  French 
West  India  islands, — in  Mexico, — on  the  Anglo-American 
continent,  without  being  bound  to  name  the  particular  place, 
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Chap.  VI.     because  often  the  merchant  is  ignorant  of  the  n^ocia- 

^^'    —  tions  his  correspondent  may  have  made  from  one  place  to 

another,  before  shipping  the  proceeds  to  France. 

The  following  is  a  kind  of  case  which  merits  attention : 
Jean  Fesquet  insured  13,000  livres,  out  from  Marseilles  to 
the  French  West  India  islands,  on  cargo  consisting  of 
specie,  which  shall  be  laden  on  board  the  ship  Amphitrite, 
Captain  Lombardon  ;  and  out  from  the  said  West  India 
islands  to  Marseilles,  or  other  port  of  France,  on  cargo  and 
merchandize,  laden  in  quovisy  on  board  of  one  or  several 
French  vessels,  whatever  they  may  be.  The  Atnphitrite 
arrived  safely  at  the  Cape.  Captain  Lombardon  afterwards 
shipped  as  follows :  on  board  of  the  Entreprenanty  to  the 
amount  of  4,677  livres;  on  board  the  St.  Pierre  et  St.  Paul, 
2,948  livres ;  on  board  the  Ferme,  3,048  livres ;  on  board 
the  Due  de  Penthievre,  7,976  livres;  on  board  the  Concorde, 
7,284  livres :  —  making  a  total  of  26,832  Uvres.  The  first 
three  ships  arrived  safely,  but  the  two  last  were  captured 
by  the  English.  Fesquet  claimed  that  the  13,000  livres 
insured  should  be  spread  over  the  cargoes  laden  on  board 
these  five  vessels,  and  that  the  insurers  should  pay  the 
loss,  by  rule  of  proportion,  upon  the  whole.  The  insurers 
alleged,  that  the  three  ships  which  had  amved  safe  had 
brought  home  returns  exceeding  in  value  the  sum  insured, 
and  that  thus  the  insurance  was  functus  officio,  Fesquet, 
for  whom  M.  Massel  was  concerned,  replied,  that  the  re- 
turns laden  on  board  the  five  vessels  formed  one  common 
mass,  both  to  the  insurers,  for  the  sums  by  them  sub- 
scribed, and  to  the  shipper,  for  the  portion  of  his  property 
not  covered  by  insurance;  and  that,  consequently,  the  in- 
surers were  bound  to  pay  the  loss  by  the  rule  of  proportion. 
Sentence,  16  March,  1767,  condemning  the  insurers  to  pay 
64  per  cent,  of  the  sums  by  them  insured,  which  was  acqui- 
»  stnccha,  gi.  8,    esccd  in  and  executed. 

n.  s. 

§%,  Clause  that,      Straccha*  speaks  of  a  clause,  with  power  in  the  course  of 

in  tk$  eouru  of  , 

th§  wtyagt,  the  the  voyage  to  lade  on  board  of  other  vessels  the  goods  insured. 
may  be  laden  ^^  decides  that  such  an  agreement  is  good,  provided  the 
^^fk^*^  ®f       intermediate  lading:  on  board  other  vessels  be  made  without 

other  vessels.  ° 
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interval  of  time.     I  think  that  depends  on  circumstances.      Chap.  VI. 

Suppose  this  case  :  I  have  a  box  of  goods  to  send  to  Gua *-*  ._ 

daloupe,  and  do  not  find  at  the  moment  any  vessel  going 
there.  But  I  do  find  one  about  to  sail  for  Martinique,  on 
board  of  which  I  ship  the  case  of  goods,  consigned  to  a 
fiiendy  with  instructions  to  forward  it  to  Guadaloupe  by 
the  first  vessel.  I  may  insure,  explaining  that  the  goods 
will  be  shipped  at  Marseilles  on  board  such  a  vessel,  to  be 
carried  to  Martinique,  and  thence  transferred  in  quovis  to 
Guadaloupe,  consigned  to  such  a  person. 


Section  VI. 

INSURANCE  MADE  UPON  SEVERAL  SHIPS  BY  NAME. 

"  If  the  insurance,"  says  the  Ordonnance,  "  is  made  $  i.  iDsurtnces 
divisibly  on  several  vessels  named,  and  the  entire  lading  be  ^n^MYeraf  vei* 
placed  on  board  one,  the  insurer  will  run  the  risk  only  for  **^*' 
the  sum  insured  on  the  vessel  thus  receiving  the  lading:,  even 

,  .   >  Art.  82,  ibiq. 

thoii&:h  all  the  vessels  named  should  come  to  perish,  and  vaiin;  Pothier, 

^o  '^  '  n.  68,  ettuiv.; 

he  will  return  the  surplus  premium,  reserving  \  per  cent."*    straccSlJ'gi.^o'. 
If  the  insurance  is  made  upon  such  or  such  a  ship,  the  $  '^*  Insurance 
risk  will  be  consoUdated  upon  the  vessel,  in  which  the  or  such  vessel. 
goods,  which  I  have  abroad,  shall  be  laden.*     If  my  goods  owSgl^^iS* 
are  laden  on  board  of  both  vessels,  they  will,  so  far  as  the 
insurers  are  concerned,  form  one  mass,  and  what  before 
was  an  alternative  obligation,  will  be  converted  into  an 
individual  one.     It  is  the  same  in  the  case  where  the  in- 
surance having  been  made  conjointly  on  several  vessels 
named,  the  goods  have  been  distributed  in  each.     The 
whole  forms  one  mass,  according  to  the  decision  cited  in 

the  preceding  section.^  ow^^^^i^igT* 

The  Guidon*  proposes  the  following  question:  "  If  a  J  3.  if  the 

1       A      •  y     t  A        1  i«*ii<  1  goods,  destined 

merchant  wished  to  share  or  divide  his  goods  among  seve-  for  several  ships, 
ral  ships,  and  upon  each  of  these  makes  insurance,  and  it  b^^ard'the^same 
should  happen  that  he  had  laden  at  Rouen  all  his  mer-  lighter  and 
chandize  in  a  single  boat  or  shallop,  to  convey  to  Havre  to  « Le  Guidon  de  la 
place  aboard  the  said  ships,  and  this  boat  or  shallop  is 
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Chap.  VI.     lost,  or  makes  an  average  loss,  the  difficulty  is  not  little,  to 

SkCT  VI 

'- — '- —  wit,  whether  the  words  contained  in  the  policy,  shall  fim 


the  rish  in  lighters,  shallops,  or  boats,  which  shall  carry 
the  said  goods  on  board,  will  oblige  the  insurers  to  pay 
the  integral  sums  insured  on  several  ships.  But  as  the 
lighters  are  merely  helps  and  assistances  in  transporting 
by  the  river  the  merchandize  destined  for  the  large  ships, 
in  which  exists  the  principal  risk,  and  on  which  the  in- 
surance is  made  by  name,  it  must  be  that  the  lesser  risks 
follow  and  are  referred  to  the  same  intention.  So  that  the 
insurer  or  insurers  will  not  be  bound  to  pay  loss  or  damage 
on  such  lighters  or  boats,  but  with  reference  to  the  highest 
sum  each  of  them  shall  have  signed  in  one  policy  or  on  one 
» vaito, art. 32.     ship."     Valiu*  is  not  of  this  opinion:  "  It  suffices,"  says 

he, ''  that  these  goods  were  intended  to  be  shared  among 
the  several  vessels,  by  the  terms  of  the  insurance,  to  show 
that  the  loss  falls  on  the  insurers,  for  at  last  they  must  be 
carried  on  board  each  of  the  ships ;  and  this  being  the  case, 
it  is  a  matter  of  no  consequence  that  they  were  placed  on 
board  a  single  shallop.''  It  seems,  on  the  contrary,  v^ 
material  to  the  insurer  who  has  taken  risk  on  several  ves- 
sels, that  his  risk  shall  not  be  collected  in  a  single  shallop. 
For  example,  I  insure  to  Alexandria  in  Egypt,  and  thence 
to  Cairo,  by  boats,  on  cargo  of  three  ships;  viz.  2000 
livres  on  the  first,  2000  livres  on  the  second,  and  3000 
livres  on  the  third.  The  three  ships  arrive  at  Alexandria 
at  the  same  time.  My  three  risks  are  transhipped  on 
board  of  a  single  boat  of  the  country,  which  perishes. 
Had  the  assured,  or  his  captain,  a  right  to  aggravate  my 
condition,  and  to  collect  into  a  single  point  the  risks, 
which,  according  to  the  contract,  should  have,  been  di- 
vided ?  Should  not  the  merchandize  of  each  ship  have 
been  placed  in  its  own  particular  shallop,  which  repre- 
sented the  vessel  for  which  it  was  working  ?  Navicnla  est 
sequela  navis.  We  might  be  tempted  to  conclude  with  the 
Guidon,  that  in  a  case  like  this,  I  ought  not  to  be  bound 
for  the  loss,  but  with  reference  to  the  highest  sum,  in  this 
case  3000  livres,  and  not  for  the  whole  loss.     It  may  be 
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answered,  on  the  contrary,  1.  That  the  agreement,  which     Chap.  VI. 

speaks  of  the  transport  by  boats,  was  conceived  in  generic  '- — '- — 

terms ;  2.  That  the  three  risks  were  casually  conjoined  in 
one  boat,  without  violence  to  the  ordinary  and  natural 
course  of  such  operations ;  3.  That  the  respective  captains 
were  not  bound  to  govern  their  conduct  by  the  insurances, 
to  which  they  are  strangers.  If  this  case  should  ever  pre- 
sent itself,  I  think  we  must  embrace  the  opinion  of  Valin. 


Section  VII. 

GENERAL  OBSERVATIONS  ON  THE  SUBJECT  OF  THE  SHIP. 

The  word  vessel  (navire)  comprehends  every  structure  of  $  l.  What  is 

unddntood  by 

carpentry  fit  for  floating  and  making  way  on  the  water :  thip,  by  veuel 
Navim  accipere  debemus,  sive  marinaniy  sive  Jluviatilem,  ^''^ '•^  »•**•  • 
sive  in  aUguo  staqno  naviqeO     Shallops  and  the  smallest  i  l.  i, « 6,  ir.  de 

"'  •^  •^  *^  ^        ^  exercit.act. 

vessels  are  comprehended  under  the  same  denomination : 

Namgii  appellatione  etiam  rates  continentur.^     Rafts  are  '  l.  i,  j  i4,  m  de 

.  .  .  ...         flumiiilbii*. 

also  comprised  therein.^    According  to  all  our  dictionaries,  3schedia,D.iege, 
the  word  ship  (vaisseau)  is  not  less  generic  than  vessel  (na-  ecu. act;  cwue- 
vire).     Cleirac*  says  that  the  term  ship  comprehends  every  str»ccha,dcn*- 
species  of  ships,  galleys,  barques,  and  boats.     The  expres-  ^"^^'^^l^ 
sion  sea  vessel  is  not  less  generic  than  the  two  preceding.  « cieir«c,  p.  82. 
But  all  this  is  only  good  in  theory.    The  words  just  men- 
tioned receive  the  signification  that  usage  in  each  country 
attaches  to  them.    There  cannot  be  established  on  this 
point  any  sure  rule.     Words  must  be  understood  according 
to  the  common  and  vulgar  meaning  given  to  them  at  the 
place  of  the  contract :  Popularibus  enim  verbis  est  agendum 
et  tuitatis,  citm  loquamur  de  opinione  populari.^    "  The  *  cicero,  de  oibc. 
use  of  common  language  bemg  very  arbitrary,    says  Vat- 
tel,  "  etymological  and  grammatical  researches  to  discover 
the  true  sense  of  a  word,  in  common  use,  would  form  only 
a  vain  theory,  equally  useless  and  unsupported  by  proof. 
Words  are  intended  only  to  express  thoughts:  hence  the 

.  ;  .  .  .  •  Vattel,  lib.  2. 

true  meaning  of  an  expression,  in  ordinary  use,  is  the  idea  ch.  i^*  §  272; 
custom  attaches  to  it."^     Among  us  is  understood  by  ship  vib**^$^  sf  no  "9  • 
(vaisseau),  a  sea  boat  with  three  masts;   and  by  vessel  ob^.*^n.9i* 


144  OF  THE  SHIP. 

Chap.  VI.      (navire),  is  understood  every  sea  boat  proper  for  pefforming 

the  voyage  mentioned  in  the  policy. 

§  2.  Rigging  The  rigging  and  apparel  (agr^s)  form  part  of  the  ship : 

Omnia  qu(B  conjuncta  navi  sunt,  veluti  gubemacula,  mcUum, 
'  L.  44,  if.  de  ontenntB,  velum,  quasi  membra  navis  sunt  J  But  the  rigging 
ff.  de  verb.  sign. :'  and  apparel  are  not  to  be  confounded  with  the  ship  itself; 

Kuricke.quest.  5;  ** 

i^cjn*"»^"*>- 1»    and  hence  the  reason  why  the  person  to  whom  they  belong 

•  L.  3. )  1,  if.  de    may  revendicateCc)  them.^    Paul  had  decided  that  the  launch 

rei  vindic. ;  Vid.  *'  .  /.1..11 

myTraJt^detcon-  ^as  iucludcd  in  a  salc  made  of  a  ship  with  her  rigging  and 
ch.  12,  »ect.  3.      apparel :  Si  navim  cum  instrumento  emisti,  prasstari  tibi 

debet  scapha  navis,  Labeo  was  of  a  different  opinion. 
"  The  launch,"  says  he,  "  differs  from  the  ship  in  capacity, 
but  not  in  kind :"  Scapha  navis  non  est  instrumentum  navis; 

•  L.  29,  ff.  de  in-    ctcnim  mcdiocritate,  non  genere  ab  ed  differt.^    The  same 

doctrine  is  found  in  L.  44,  ff.  de  evictionib. :  Scapham  non 

videri  navis  esse  respondit,  nee  quidquam  conjunctum  habere, 

nam  scapham  ipsam  per  se  parvam  naviculam  esse.     It  is 

6;^S^niu?r'**  otherwise  in  practice.     The  ship's  launch  is  comprised  in 

straccSJ'denal^'  the  rigging  and  apparel  of  the  ship,  because  it  is  absolutely 

anddeMMciir. '    nccessary  for  the  navigation.    The  same  is  the  case  with 

gl.  8,n.7;Targa,  •;  ,« 

cap.  52,  n.  5.        the  Smaller  boats.  ^^ 

§  3.  Is  the  ship       A  ship  to  be  sure  is  capable  of  a  metaphysical  and  legal 

division ;  but  it  cannot  be  divided  physically  without  de- 


paJ.*M3':^'''    stroyiug  it.     It  is  indivisible  in  fact  though  not  in  law: 
trSgtfrgJMw,    Individua  est  de  facto,  non  dejure}^    This  civil  division  is 


cli    4  fleet  5 

IS  Tiirga,  cap.  9.    Ordinarily  made  into  twenty-four  portions  (quirats).*^ 
$  4.  A  ship  re-       A  ship  is  always  presumed  the  same,  though  all  the 
the^Lme  ?"  ^     materials  which  at  first  had  given  it  existence  have  been 

successively  changed :  Navim,  si  adeo  scepe  refecta  esset,  ut 

nulla  tabula  eadem  permaneret,  qtuB  non  nova  fuisset,  nihil- 

"  L.  76,  ff.  de       ominus  eandem  navim  esse  existimari,  ^^     The  Athenians 

Judiciis;  L.  24,  /»  ri    i         •  i       •  i  i  ^r\/x 

J 4,  ff.de legal;     prcscrvcd  the  galley  of  oalamis,  during  more  than  1000 

Kuricke"ie8t  3-  J^^^f    '^^"^    ^^   ^^^^   ^^   Thcscus    uutil    the    reign    of 
JiS^TS"?."^'  *'    Ptolemy  Philadelphus.    They  were  at  great  pains  to  re- 
place the  old  with  new  planks:  and  hence  arose  a  great 
dispute   among  the   philosophers   of  the  time;    namely, 
whether  this  vessel,  of  which  there  did  not  remain  a  single 

{e)  See  note,  page  9. 
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original  piece,  was  the  same  which  conveyed  Theseus,  the      Chap.  VI. 
conqueror  of  the  Minotaur,  in  returning  from  the  isle  of 


Crete.^*     The  same  question  even  now  is  stirred  on  the  J^J^^^*^^, 
subject  of  the  Bucentaur^  a  kind  of  sacred  galley  used  on  **p*  ^* 
Ascension  day  in  every  year,  by  the  nobles  of  Venice,  when 
the  doge  performs  the   ceremony  of  espousing  the  sea. 
Though  all  the  members  of  a  body,  or  its  parts,  are  changed 
through  the  lapse  of  time,  nevertheless  by  force  of  substitu- 
tion the  body  is  still  presumed  the  same:   Licit  spatio 
temporis  singula  corpora  mutentury  tameuj mediante  subrogor  ^^J]Xm1 
^umcy  semper  dicitur  eadem  res.     It  is  always  the  same  Grotfii,*i5!if* 
people,  the  same  senate,  the  same  legion,  the  same  edifice,  MerUnus,  de     ' 

,  pignor.  Ub.  2, 

the  same  flock,  the  same  ship.  Sec:  Idem popidus,  eadem  SJ*2Jlil' Sii^' 
namsy  idem  ^Edifidumj  idem  greXj  idem  vivarium,  ^c.**  *^®»  **•  *^' 
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CHAPTER  VII. 


OF   THE    CAPTAIN. 


1  Art.  3,  b.  t.        The  Ordonnance^  requires  that  the  policy  shall  contain  the 
»  Pothtor,  11.106.    name  of  the  captain.     Pothier*  observes^  that  "  the  name 

of  the  master  may  be  absolutely  necessary  to  designate  the 
vessel  insured,  where  there  are  several  of  the  same  name. 
Beyond  this  however,  if  the  vessel  was  sufficiently  known 
and  designated  witliout  the  name  of  the  master,  I  think 
the  omission  of  his  name  ought  not  to  annul  the  contract; 
for  though  the  insurers  have  some  interest  in  knowing  who 
is  master  of  the  vessel  on  which  they  take  risks,  there  being 
some  masters  in  whom  they  may  have  more  or  less  con- 
fidence, nevertheless  there  is  nothing  to  prevent  them  from 
agreeing  to  take  risks  on  %  vessel,  whoever  may  be  the  cap- 
tain in  command  "  (a). 

Cases  occur  where  it  is  impossible  to  know  who  will  be 

captain,  in  command  of  the  ship.     Specific  designation  of 

the  master,  then,  is  not  of  the  essence  of  the  instrument     So 

»ch.  6, 1601.2.     decided  by  the  arr^t  cited  supra.^    The  provision  of  the 

Ordonnance  in  this  regard  is  descriptive  rather  than  im- 
perative. But  all  this  is  to  be  understood,  provided  there 
is  neither  fraud  nor  surprise. 

(a)  Id  England  and  the  United  States,  the  insertion  of  the  name  of  the 
master  io  the  policy  would  seem  to  be  an  important  point.  For  in  both  countries 
it  is  understood  to  be  the  practice  of  underwriters,  to  take  note  of  the  misdoings, 
and  even  misfortunes,  of  those  in  command  of  merchant  vessels,  with  a  view  to 
avoid  in  future  contracts  the  names  of  those  who  may  be  justly  suspected  of 
want  of  skill,  prudence,  or  any  other  quality  requisite  to  the  safe  navigation  of  the 
vessel  or  the  due  protection  of  the  interests  of  the  insurers. 
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o  T  Chap.  VII, 

Section  I.  s«ct.i. 


OF  THE  CLAUSE  OR  OTHER  FOR  HIM. 

In  the  policy,  after  the  name  of  the  captain,  it  is  cus- 
tomary to  insert  the  ordinary  clause  or  other  for  him.    This 
clause  is  very  ancient.     It  is  found  in  the  Antwerp  form 
reported  by  Cleirac;  *  in  that  of  Ancona,  by  Straccha;  ^  in  i  cieirac,  pag.  355. 
that  of  Genoa,  reported  by  Targa ; '  in  the  London  policy,  *  straccha,  de 
and  in  the  form  of  private  policy  in  use  among  us.  3  Targa,  ch.  51. 

By  virtue  of  this  clause  the  owners  are  allowed,  even  §  1.  Before  de- 
before  the  sailing  of  the  ship,  and  without  the  knowledge  ^rmitLd  to 
or  consent  of  the  insurers,  to  give  the  command  to  a  totally  ^^^^f^  ^**« 
different  captain  than  the  one  already  expressly  designated 
in  the  policy.    This  practice  however  is  subject  to  incon- 
veniences; and  these  a  Deliberation  of  our  Chamber  of 
Commerce  of  the  26th  November,  1692,  was  intended  to 
remedy. 

1.  But  this  Deliberation  was  neither  authorized  by  the 
sovereign,  nor  registered  by  the  parlement.  2.  It  restricts 
the  will  of  the  contracting  parties,  and  tends  to  destroy  an 
agreement  which  the  public  law  does  not  prohibit.  3.  In- 
dividual shippers  form  the  greater  number  of  persons  who 
effect  insurance ;  they  have  no  authority  either  to  appoint 
or  to  depose  the  captain  of  the  ship.  It  would  be  odious 
then  to  impute  to  them  a  change  which  it  is  not  in  their 
power  to  prevent,  nor  oftentimes  to  know.  4.  If  there  are 
abuses,  it  is  the  misfortune  of  humanity  to  see  these  always 
and  everywhere.  Thus  in  spite  of  this  Deliberation  our 
Admiralty  has  ever  decided,  that  a  change  of  the  captain, 
even  in  the  place  where  the  insurers  reside,  without  their 
consent,  and  before  the  departure  of  the  vessel,  does  not 
avoid  the  insurance.  So  decided  by  three  sentences  of 
20th  July,  3rd  September,  and  2nd  December,  1748. 
M.  Valin  (to  whom  I  had  sent  a  copy  of  my  adversaria) 
reports*  the  two  first  of  tliese  sentences,  but  styles  them  4  Art.  52. 
arrets  of  Aix;  an  error  to  be  placed  to  the  account  of  the 
copyist. 

Casarogis*  is  of  opinion,  that  the  clause  or  other  for  lc^""J®^' *"*^* 

l2 
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Chip.  VII.     him  do€8  not  comprehend  a  captain  of  a  different  nation, 
— —  and  particularly  of  a  nation  at  war  with  another.     The 


barque  Mater  divinoB  gratice  was  fitted  out  at  Nice  (6)  for 
Cayenne,  under  the  command  of  Captain  Laurent  Nicliolas 
Lieutaud,  a  native  of  Nice,  or  other  for  him,     Toucas  and 
Sen^s,  of  Nice,  shipped  on  board  divers  goods  destined  for 
Cayenne.     The  barque  touched  at  Marseilles,  and  there, 
with  the  view  of  protection  from  the  Algerines,  simulated 
papers  were  prepared,  declaring  the  captain  to  be  Jean 
Gabert,  a  Frenchman.     Still  Toucas  and  Sen^s,  who  had 
gone  to  Marseilles,  where  they  had  concurred  in  the  simu- 
lated papers,  effected  insurance  for  their  own  account,  in 
16,700  livres,  on  the  cargo  of  the  said  barque,  Captain 
Lieutaud,  of  Nice,  or  other  for  him.     The  barque  again  set 
sail.     The  French  flag  saved  her  from  the  Algerines,  only 
to  betray  her  into  the  hands  of  the  English:  Incidit  in 
Syllamy  cupiens  vitare  Charyhdim  ;  who  considering  Jean 
Gaberty  a  Frenchman  as  he  called  himself,  to  be  the  real 
captain,  confiscated  the  vessel  and  cargo.    The  insurers 
argued,  that  they  had  insured  a  neutral  vessel,  and  that  the 
clause  in  the  policy  or  other  for  him  could  only  comprise  a 
captain  belonging  to  a  neutral  nation,  and  not  a  French 
captain,  whose  person  had  occasioned  the  condemnation  of 
the  vessel.     Sentence  of  January,  1763,  dismissing  the  suit 
of  the  assured.     Whatever  tends  to  increase  the  risk  to  the 
insurers  ought  to  be  declared  to  them  before  subscribing 
the  policy ;  it  is  just  they  should  know  the  extent  of  the 
hazards  for  which  they  render  themselves  responsible. 
^2.  Theclaute       The  clause  or  other  for  him  is  not  to  be  implied.     If 
is  not'unSer-'"*   Omitted  in  the  policy,  the  insurers  are  released  entirely, 
stood.  where  without  their  assent  the  captain  has  been  changed, 

unless  such  change  has  been  made  through  necessity  during 
« Infra,  sect.  3.     the  coursc  of  the  voyage.^ 

(6)  Nice,  at  this  time,  was  an  Italisn  city,  though  silaated  close  on  the  fron- 
tier of  the  French  province  of  Var.  It  has  since  travelled  into  the  French  ter- 
ritory. 
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Section  II. 

ERROR  IN  THE  NAME  OF  THE  CAPTAIN. 

The  Brothers  Blanc  had  taken  a  first  risk  upon  the  cargo 
of  the  barque  Saint  Therise,  Captain  Hyacinths  Jansolem. 
They  took  a  new  risk  of  1000  livres,  on  the  same  barque, 
Captain  (so  the  policy  ran)  Hyacinthe  Solem.  The  vessel, 
the  real  name  of  whose  captain  was  Jafisolem,  and  not 
Solem,  was  taken.  Proceedings  were  commenced  by  Louis 
Aycard  and  the  Widow  Orgt^as,  the  assured,  for  pajrment 
of  the  sums  insured  by  the  Brothers  Blanc.  The  latter 
allied,  that  the  second  insurance  was  void,  because  of  the 
error  in  the  name  of  the  captain,  and  if  they  had  known  it 
was  the  same  vessel,  they  would  not  have  taken  a  second 
risk.  The  assured  replied,  that  the  error  was  obvious,  and, 
in  addition,  that  the  denomination  of  the  captain  was  in- 
different, inasmuch  as  the  policy  contained  the  clause  or 
other  for  him.  Sentence,  13th  June,  1768,  in  favour  of  the 
assured,  for  whom  M.  Gignoux  appeared,  and  not  appealed 
from. 

In  the  preceding  chapter,  Sect.  I.,  I  cited  the  arrfit  ren- 
dered i^ainst  Roland,  where,  it  has  been  seen,  the  name  of 
Captain  Roger  had  been  changed  to  that  of  Jean  Baptiste 
la  Tournerie.    The  London  form  prevents  this  difficulty,  by 

declaring  the  master  of  the  ship  is  such  a  one,  or in 

his  place,  and  under  whatever  other  name  the  captain  is  or 
shall  be  called. 


Chap.  VII. 
Sbct.  II. 


Section  III. 

AFTER  THE  DEPARTURE  OF  THE  SHIP,  IS  A  CHANGE  OP 

CAPTAIN   ALLOWED? 

Does  the  common  law  permit  a  captain,  in  the  course  of 
the  voyage,  to  substitute  another  in  his  place  ?  *     Though  >  l.  i,  §  s,  a.  de 

cxcrcita  Act* 

the  owners  have  forbidden  the  captain  to  substitute  another 
in  his  place,  the  ship  is  not  the  less  bound  to  a  third  party, 
who,  in  good  faith,  has  contracted  with  the  substituted 
captain.^     But  a  captain,  who,  without  necessity  or  the  >d.  l.  i,  }5. 
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Chap.  VII.     Consent  of  the  owners,  substitutes  another  in  his  place,  is 
'- — —  responsible  for  the  acts  of  his  substitute,  as  against  his 


part  ?,  c«.  15,      owners.' 

de  navib.  not.  si        Roccus  says,  that  if  during  the  voyage,   the  captain 

Kuricke,  Quest. 

i5,p.  869;  Targa,  dics  or  bccomes  disabled,  the  crew  may  elect  another. 

cap.  12,  n.  25 ;  '  -^ 

m^^i^m,  The  Declaration  of  21  Oct.  1727,  art  26,  provides,  that  in 

such  or  like  case,  the  second  in  command  shall  be  pro- 
moted, or  the  owners  may  send  out  a  new  captain.  It 
sometimes  happens,  that  by  orders  of  the  owners,  the  cap- 
tain arrived,  for  instance,  at  the  French  West  Indies,  or  on 
the  Anglo-American  Continent,  remains  in  the  country  to 
superintend  the  inward  cargo,  and  despatches  the  ship  under 
the  command  of  his  second.  This  is  allowable.  It  was 
never  the  object  of  insurance  to  embarrass  the  speculations 
of  owners.  In  every  case  where  the  insurers  have  com- 
plained of  this  change  of  captain,  the  plea  has  been  thrown 

*  Intn,  ch.  18,        out.* 

The  practice  observed  in  these  cases  in  the  French 
West  India  Islands  is  as  follows :  The  captain  presents  a 
petition  to  the  judge,  requiring  that,  according  to  the  terms 
of  his  orders,  he  may  be  allowed  to  transfer  to  his  second 
the  command  of  his  ship.  Upon  this  petition,  and  after 
hearing  the  king's  procureur,  the  judge  authorizes  the  cap- 
tain to  despatch  the  ship  under  the  command  of  the  second, 
with  charge  on  the  latter  to  observe  the  formalities  pre- 
scribed by  the  Ordonnance.  Afterwards,  the  new  com- 
mander presents  himself  before  the  judge;  he  declares 
that  he  accepts  the  character  conferred  on  him,  and  pro- 
mises to  conform  himself  during  the  voyage  to  the  Ordon- 
nance de  la  Marine;  whereof  a  copy  is  granted  him,  in 
presence  and  with  the  consent  of  the  procureur  du  rot. 

I  know  of  no  R^glement  prescribing  the  like  form.  It 
is  not  of  rigour.  The  second  in  command  becomes  ipso  jure 
captain,  so  soon  as  the  captain  abandons  the  command  of 
the  ship,  from  whatever  cause ;  and  I  think  that  never  in 
any  case  can  the  insurers  complain  of  a  change  in  the  cap- 
tain, in  the  presence  of  the  general  and  indefinite  clause 
or  other  for  him  ;  provided  that  the  substitute  be  a  French- 
man, and  clothed  with  the  quality  of  captain;  for  if  the 
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command  of  the  ship  had  been  given  withovt  necessity  to  Chap.  vn. 
a  foreigner  or  a  simple  officer,  the  insurers  would  not  be  — ^^ — 1_ 
responsible  for  accident,  which  might  be  imputed  to  the 
unskilfulness  of  such  a  conductor.  They  have  a  right  to 
expect  that  the  ship  will  be  commanded  by  a  captain  of 
recognized  capacity.  The  profession  is  a  legal  presumption 
of  capacity  in  him  who  has  been  solemnly  admitted  into  it. 


Section  IV. 

OF  persons  who  mat  command  or  own  FRENCH  VESSELS. 

The  Hanseatic  law^  prohibits  foreigners  from  having  i  Tit  i,  art.  i. 
ships  built,  without  special  permission  from  the  local  ma- 
gistrate.'    Loccenius'  shows  that  in  various  countries  there  » Kuricke,  p.  686, 
are  similar  laws,  whose  object  is  to  favour  the  citizen  and  cap.  2?n.^** 
to  shield  him  from  the  competition  of  the  foreigner.     The 
famous  Act  of  Navigation  (c),  published  by  Cromwell  the 
9th  Oct  1651,  and  sanctioned  by  the  royal  authority  under 
Charles  II.  the  25th  Sept.  1660,  forbids*  "  the  importing  «Art. i. 
and  exporting  of  any  merchandize  into  the  colonies  be- 
longing or  which  shall  belong  to  the  king  of  England,  in 
Asia,  Africa,  and   America,  except  in  vessels  truly  and 
really  belonging  to  English   owners,   and   of  which   the 
master,  and  three-fourths  of  the  sailors  at  least,  shall  be 
English." 

The  Edict  for  the  enfranchisement  of  the  Port  of  Mar- 
seilles, given  in  March,  1669,  directs,  "  that  foreigners 
and  other  persons  of  every  nation  and  description  may 
enter  the  port  of  Marseilles  with  their  vessels,  boats,  and 
goods,  load  and  unload  them,  sojourn  there,  store,  de- 
posit, and  depart  by  sea  freely  at  their  will,  &c."  It 
adds,  that  merchant  strangers,  who  shall  fix  their  domicile 
in  Marseilles,  shall,  after  a  certain  time,  be  reputed  native 
Frenchmen,  citizens  of  the  said  town,  and  share  all  their 

(e)  This  famous  act,  having  survived  mistaken  views  of  public  good,  has 
lately  disappeared  from  the  statute  book.  It  had  done  more  than  natural 
causes  to  nurture  that  general  fashion  of  imposts  and  prohibitions,  that  displays 
the  jealousy  of  nations,  at  the  same  time  with  their  shortsightedness,  and,  instead 
of  invitiDg  the  ships  of  the  world  to  their  ports,  admits  them  under  penalties  and 
diaooaragement. 
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Chip.  VII.     rights,  privileges,  and  exemptions  (rf).     By  the  Rfeglement 
*  of  1  March,  1716,*  it  was  ordered,  that  vessels  built  in  the 

ports  of  the  kingdom,  shall  belong  only  to  Frenchmen 
domiciled  in  the  kingdom,  and  that  no  foreigner  shall  hold 
any  portion  of  the  property  therein.  The  Declarations  of 
Aug.  1718,  and  Feb.  1720,  revoked  all  letters  of  citizenship 
granted  to  foreigners,  who  did  not  make  their  actual  resi- 
dence within  the  kingdom.  And  it  was  ordered,  that  natu- 
ralized foreigners  should  not  command  French  vessels,  but 
after  having  proved  an  actual  residence  for  four  consecutive 
years. 

These  different  enactments  not  having  put  an  end 
to  the  abuses  committed  in  connection  with  the  French 
flag,  a  Declaration  of  Jan.  1726,  interdicts  the  command 
of  French  vessels  to  all  naturalized  foreigners.  These 
strangers  come  into  the  kingdom  only  to  command  vessels, 
to  profit  there  by  advantage  of  the  flag,  and  to  take  away  to 
their  own  country,  to  the  detriment  of  the  state,  the  profits 
of  navigation.  Still,  in  spite  of  this  interdiction,  foreigners 
continued  to  sail  their  vessels  under  the  French  flag,  placing 
on  board  French  captains,  with  whom  they  embarked  them- 
selves as  clerks,  supercargoes,  or  in  quality  of  marine 
ofiScers,  in  order  to  direct  their  own  trade.  Even  French- 
men were  found  to  lend  their  names,  for  the  purchase 
or  building  of  vessels.  To  remove  these  multiplied  abuses, 
his  majesty  promulgated,  21  Oct.  1727,  a  still  later  De- 
claration on  this  subject.  Such  is  the  present  state  of  the 
matter.  I  have  known  various  suits  commenced  in  our 
Admiralty,  against  persons  who  had  lent  their  names,  and 
their  confederates.  They  were  condemned  to  the  confisca- 
tion and  fines  mentioned  in  the  Declaration  of  1727.  If 
any  naturalized  foreigner  wishes  to  enjoy  the  advantage 
of  the  French  flag,  he  requires  the  special  permission  of 
the  prince,  addressed  to  M.  the  Admiral,  and  registered  in 
the  Admiralty. 

(d)  Cleirac  reports  an  instance  of  even  greater  liberality  to  resident  forei^nerBy 
in  the  case  of  Bordeaux.  In  1614.  a  new  tribunal  was  erected  in  this  town, 
under  the  title  o(  Juges  Cmservateurs  dts  Frangois  et  AngloUt  to  which  were 
appointed  two  Frenchmen  and  two  Englishmen,  to  judge  and  decide  all  quM- 
tions  and  differences  between  the  subjects  of  France  and  England. 
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Chap.  VII. 
Sect.  V. 

Section  V.  

OF  the  grade  and  authority  of  the  captain. 

The  title  of  master,  mcyister,  is  one  of  honour,  experience,  $  1 .  The  grade 
and  good  morals,  says  Cleirac.^  Targa^  says  that  the  grade  captjdn  b  very 
of  captain  of  an  armed  ship,  whether  for  war  or  traffic,  is  a  *^o°o»»™ble. 

'^         .       .  ^  .  .     >  Cleirac.  pag.  10. 

post  of  dignity,  and  that  merchant  captains  enjoy  all  mili-  '  Targa,  cap.  12, 
tary  privileges  :  H  posto  di  capitano  di  nave,  i  dignita — 
godendo  esso  di  tutti  li  privilegi  militarL     Magister  navis, 
says  Roccus,  miles  existimatur ;  ideoque  omnibus  privilegiis 
militaribus  gaudet^  *  Roccus,  de 

"       ^  ^  ^  navibus,  not.  7. 

This  profession  requires  as  much  experience  as  theory, 
in  the  art  of  navigation.  A  captain  must  have  talent  for 
command,  and  making  himself  obeyed.  If  attacked  by 
enemies  or  pirates,  he  needs  all  the  intrepidity  of  a  soldier. 
Superior  to  extraordinary  accidents,  his  own  courage  must 
dissipate  fears,  calm  the  spirits,  animate  the  most  timid 
arms,  and  vanquish  fortune.  Other  duties  less  brilliant, 
but  not  less  essential,  are  imposed  on  him.  He  must  have 
care  of  his  ship  and  cargo,  watch  over  the  preservation  of 
stores,  the  health  of  his  crew,  good  order  and  the  exactest 
discipline  (e).  He  must  know  how  to  use  tlie  authority  the 
law  gives  him.  On  board  ship  he  is  magistrate,  and  the 
flag  he  raises  bestows  on  him  all  the  powers  that  circum- 
stances render  necessary.  If  he  is  entrusted  with  selling 
and  buying,  he  necessarily  becomes  a  merchant,  and  is  bound 
to  fulfil  all  these  duties  to  the  advantage  of  his  owners  (/). 

(c)  The  Rhodian  laws,  reported  by  I^onclavius,  forbid  the  master,  pilgrims 
or  passengers  to  cook  fricassees  on  board  the  ship— vector  in  navi  piscetn  ne 
frigito ;  lest  the  smell  and  crackling  besiege  the  appetite  of  those  that  have 
none.  For  the  like  reason,  says  Cleirac,  the  Ordonoance  of  the  Hanse  Towns 
forbids  the  sailor  to  have  his  wife  sleep  on  board. 

(/)  Cleirac  mentions  a  custom  in  his  day.  and  which  was  then  an  ancient 
one,  by  which  the  master  of  a  vessel,  over  and  above  the  stipulated  freight,  was 
entitled  to  receive  from  each  merchant  shipper,  in  case  of  safe  arrival,  a  bonus 
of  a  small  cask  of  wine,  a  dozen  yards  of  cloih,  &c.,  according  to  the  kind  and 
quantity  of  effects  thus  safely  transported  for  the  latter ;  which  compliment  was 
quaintly  termed  his  hat  and  trousers.  The  captain's  hat  and  trousers  entered 
into  general  average ;  with  this  disadvantage,  however,  that  in  every  case  they 
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Chap.  VII. 
Sect.V. 


DifTerence  be- 
tween master 
(patron)  and 
captain. 


*  Praticiendes 
Juge  et  Consuls, 
pag.  386. 

•  Targa,  cap.  12. 
n.  43. 


j  2.  Does  it  be- 
long to  the  cap- 
tain to  choose 
the  crew  ? 


*  Art.  5.  tit.  du 
cauitaine. 

'  Consulat.  ch.  55 
&  195. 

*  Droit  hansea- 
tique,  tit.  3,  art.  2. 

*  Guidon,  ch.  15. 
n.  2. 

1*  Cleirac,  aux 
Jugemens 
d'Oleron,  )  13, 
n.  9,  pag.  65. 


The  Ordonnance  makes  no  difference  between  master 
(patron)  and  captain ;  but  in  practice  "  they  are  called  cap- 
tains who  command  king's  vessels  of  war.  The  same  name 
is  given  to  those  commanding  i^ssels  whose  owners  have 
obtained  commissions  to  take  prizes  from  the  enemy  or  to 
ransom  them.  They  also  call  captain  him  who  commands 
a  merchant  vessel  intended  for  a  long  voyage ;  but  per- 
sons commanding  trading  barques,  or  merchant  vessels  not 
making  long  voyages,  are  entitled  on  the  ocean  masterSf 
and  in  the  Mediterranean  patrons"*  Targa^  says,  that 
persons  commanding  barques  and  other  vessels,  intended 
for  small  trading,  are  simply  patrons,  and  that  there  is  as 
great  difference  between  them  and  captains,  as  between  a 
horse  and  an  ass :  Chi  li  commanda,  non  i  propriamente 
captitanOj  ma  patron  di  navigatione  ;  evii  differenza^  come 
dal  cavalh)  alC  asino :  che  se  ben  tutti  son  quadrupedij 
niente  di  meno  il  primo  i  destinato  per  cavaglierej  il  secondo 
per  cavallari  da  condotta ;  quelh  porta  la  sella,  questo  U 
basto, 

"  It  shall  belong  to  the  master,"  says  the  Ordonnance, 
"  to  make  up  the  crew  of  the  vessel,  and  to  select  and  hire 
pilots,  mate,  sailors  and  landsmen ;  all  which,  however,  he 
must  do  in  concert  with  the  owners,  when  in  the  place  of 
their  residence  (^)."^  The  first  part  of  this  article  is  taken 
from  the  Consolato  del  Mare  -^  from  the  Hanseatic^  law ; 
and  the  Guidon.^  Cleirac^®  says,  "  that  it  belongs  to  the 
master  to  make  up  his  crew,  and  to  select  the  officers  he 
needs,  neither  the  merchant  nor  any  one  else  having  a  right 
to  force  him  to  take  any  that  does  not  please  him."     The 


contributed  in  entirety,  even  to  extinction  of  substance.  So  late  as  March,  1751, 
a  sentence  was  rendered  at  Marseilles,  says  Valin,  against  Luther,  fiU,  a  mer* 
chant,  who  had  refused  the  hat  and  trousers  without  cause  shown. 

{g)  There  is  yet  a  class  on  board  ships  the  text  does  not  anywhere  mention. 
Molloy,  writing  early  in  the  reign  of  Charles  II.,  informs  us  the  ship's  boys  and 
apprentices  in  his  day  were  termed  tarpolliant,  and  as  he  gives  no  account  of 
the  origin  of  the  term,  it  may  be  presumed  even  then  to  have  been  ancient. 
From  the  commentator  on  the  Jtigement  d'Oleron,  a  much  earlier  writer,  we  learn 
that  in  France  they  were  styled  gourmets,  a  name  that  implies  susceptibility 
and  readiness  of  appetite,  and  that  has  since  been  extended  to  all  boys  in 
general. 


»  N.  16. 
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second  part  of  the  article  is  copied  from  the  ancient  Ordon-    Chap.  vn. 
nance  of  the  Hanse  Towns.^^     In  Chap.  XII.,   Sect.  5      ^'"'^' 
and  6,  I  shall  examine  whether  the  captain  is  responsible 
for  the  misfeasance  of  the  crew  and  passengers ;  and  in  the 
same  chapter  and  elsewhere  several  other  points  concerning 
the  captain  (A). 

(h)  There  are  some  ancient  maxims  connected  with  the  hiring  of  sailors  it 
may  be  interesting  to  note.  An  old  rubric  on  the  Ordonnance  of  Wisbuy,  con- 
cerning the  case  of  sailors'  wages,  is  to  this  effect :  Mart  et  mariage  rompt  tout 
knmge — Death  and  marriage  break  all  hiring.  The  Ordonnance  of  Wisbny 
itself*  Art  63,  lays  down  another  rule,  favouring  the  mariner,  yiz.,  if  the  pilot 
or  sailor  buy  a  ship,  or  is  made  master  of  another,  he  is.  released  from  his  hiring. 
The  Cmuoiato,  at  an  earlier  period,  had  determined  that  mariners  were  released 
from  their  engagements  if  the  voyage  were  changed.  Finally,  the  Roman  law, 
which  is  followed  in  this  perhaps  by  all  the  maritime  countries  of  modem 
times,  would  save  the  wages  of  the  crew  from  contribution  in  case  of  jet,  quia 
hii  mm  oneratur  navis. 


(     166    ) 
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*  61.  ad.  d.  Leg. 


Every  thing  may  be  insured  which  the  law  does  not  forbid 

to  be  insured :  Assecurari  possunt  omniay  qaa  assecurari 

nee  dejurCy  nee  de  consuetudiney  quce  vim  juris  habet,  prohi- 

>  Kuricke,  dia-     beutuT,^    This  decisiou  refers  to  the  general  rule  established 

tnb.  de  assec.  & 

» L.  28,  §  2,  ff.  ex  bv  the  doctors  upon  the  law,^  Permissum  quod  non  profur 

quibus  causis  ^  *  ^  "^  ^        ^ 

™Ad'iioman        ^*^w»i ;  and  as  St.  Paul'  says,  ubi  non  est  lex,  nee  prevaricatio. 

cap.  4,  V.  16.        g^^  ^|]  vvhich  the  law  permits,  is  not  always  proper :    Non 

omne  quod  lieet,  honestum  est.  And  it  must  still  be  remarked, 
that  when  the  general  law  is  prohibitive,  all  that  it  does  not 
permit  is  prohibited :  Omnia  sunt  prohibita,  nisi  concessa 
inveniantur,^  "  When  any  one,"  says  Pothier,  "has  insured 
together  with  a  subject  which  the  laws  permit  to  be  insured, 
another  not  so  permitted,  the  contract  is  not  entirely  void ; 
it  is  so  only  as  to  the  subject  not  permitted  to  be  insured. 
This  must  be  withdrawn  from  the  insurance,  and  the  latter 
will  be  good  for  the  surplus."^ 

Among  the  topics  that  will  form  the  subject  of  the 
present  chapter,  there  are  some  that  depend,  in  certain 
respects,  on  quite  a  diflFerent  contract  from  that  of  in- 
surance. It  will  not,  therefore,  be  matter  of  surprise,  that 
the  principles  established  in  Chap.  I.  do  not  in  all  cases 
adapt  themselves  to  them.  I  must  still  remark,  that  in 
policies  certain  agreements  are  sometimes  found,  which 
partake  much  more  of  wager  than  of  insurance  properly 
so  called,  and  which  still  are  sanctioned  by  our  laws. 
But  these  are  exceptions  that  do  not  alter  the  rule ;  for 
there  are  few  rules,  however  general,  that  do  not  suffer  ex- 
ceptions, and  these  exceptions  arise  from  tlie  diversity  of 
circumstances,  and  their  effect  is  only  to  suspend  the  force 
of  the  rule  in  the  case  excepted,  without  diminishing  its 
authority  in  others  that  properly  come  within  its  scope.^ 


•  Pothier,  n.  44. 


•  D'Antoine,  ad 
L.  1.  ff.  dereg. 
Jur. 
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o  r  Chap.  VIII, 

Section  I.  Sect;i. 


LIVES    OF   MEN. 

At  Naples,  at  Florence,  in  England,  and  in  various  other 
places,  it  is  permitted  to  make  insurance  upon  the  lives  of  ^ 
people.*     But  these  kinds  of  insurance  are  not  properly  rJJcSJ,' St.  4r'& 
termed  so ;  they  are  really  wagers  :  Jiunt  per  viam  sponsio-  scaSl'SrciS-' 
nam  vulgariter  dictarum  scommessey  as  observes  Roccus  in  n.  Vss ;  Black-'  ' 
the  place  cited.       These  wagers,   improperly  termed  in-  voi.  3.  p.sr/; 

*^  ....  GibalUnu*.  lib.  4, 

surances,  are  prohibited  in  Holland,  and  in  several  other  c.  u,  art.  1,  n.4. 
countries.^   From  an  early  period  they  had  been  prohibited  d'Amsterdam, 

.    •  /  ''  *  art.  24;  Stypman- 

in  France.*     This  prohibition  was  renewed  by  the  Ordon-  JJ^JyJ*^**  **p-  '» 
nance.^    Man  cannot  be  estimated  at  a  price,  says  the  law :  '  Guidon,  ch.  le, 

.     .  mi       !•/.        /»  art.  5,  p.  327. 

Liberum  corpus  cestimationem  non  recipitJ^     The  life  of  man  4  Art.  10,  h.t. 
is  not  an  object  of  commerce,  and  it  is  odious  that  his  dmpei\*S*!"§*6; 
death  should  form  matter  of  mercantile  speculation:  Nefas  ^mfderim;^.?!*^ 
est  ejusmodi  casus  expectare.^      And,  as  GriveF  remarks,  Jl  34  »2  ir.de 
these  kinds  of  wagers  are  of  sad  augury,  and  may  occasion  L!"8j^'5^*fl?de 
crimes :    Istce  conditiones  sunt  plence  tristissimi  eventusy  et  30'c.  depacti*. 
passunt  invitare  ad  delinquendum  ;    suntque  contra  bonos  '  ^^'  *^'  °-  ^• 
mores  ;  dim  incivile  sit  et  turpe  liberi  hominis  casiim  ad- 
versum  expectare.      These  insurances  are  then  absolutely 
void ;   the  premium  they  stipulate  is  not  legally  payable ; 
if  paid,  it  may  be  redemanded  at  law ;®  neither  is  the  half  *  Pothier,  n.27. 
per  cent,  for  signature  due.^  (a)  »  vaiin,  art.  10. 

h.  t. 

(a)  The  use  of  life  insurance,  in  some  countries  of  Europe,  may  be  carried 
back  to  a  remote  time.  Scaccia,  in  his  treatise  De  commeTciit,  one  edition 
of  which  bears  date  1620,  but  does  not  appear  to  be  the  earliest,  well  de- 
icribes  the  benefits  and  incidents  of  the  contiact,  and  sets  forth  much  of  legal 
doctrine  connected  with  it.  Among  others  is  this  point,  that  death  by  the  hands 
of  justice,  whether  the  sentence  be  just  or  unjust,  is  a  loss  within  the  policy. 
He  gives  the  form  of  policy  then  io  use,  in  considering  which  the  reader  cannot 
fail  to  remark  a  difference  in  one  essential  respect  from  the  instrument  familiar 
now.  The  modern  policy  usually  includes  an  express  warranty  of  numerous 
particiilars,  the  effect  of  which  is  not  magnified  in  saying,  that  it  rests  the  reco- 
very of  the  sum  insured,  not  on  legal  right,  but  on  the  favour  of  the  insurers. 
On  the  contrary,  the  old  form  contains  no  warranty  of  any  kind,  is  short,  and 
rmis  io  part  thus :  dieto  tempore  durante^  dictus  Fraier  Ferandug  decedent^  seu 
nti  eareret  in  ^dvis  mortem  thm  naturalit  quam  aecidentalif  quam  eiiam  quovis 
mlio  modo,  quo  diet,  imaginari,  teu  cogitari  posiitt  nemine  eicluso,  tali  casit 
infraicripli  oihecuratores  solvere  teneautur,  ice.  But  the  practice  is  older  than 
ibis,  for  the  Guidon  de  la  Mer,  compiled,  as  M.  Pardessus  supposes,  apparently 
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Chap.  VIII. 
Sect.  II. 

Section  II. 

LIBERTY  OF  PERSONS. 

"All  navigators,  passengers  and  others/'  says  the  Or- 
donnance,  "  shall  be  permitted  to  cause  to  be  insured  the 
freedom  of  their  persons;  and  in  this  case  the  policies 
shall  contain  the  name,  the  country,  the  residence,  the  age, 
and  profession  of  him  who  causes  himself  to  be  insured ; 
the  name  of  the  ship,  of  the  port  she  is  to  leave,  and  that 
of  her  destination ;  the  sum  to  be  paid  in  case  of  capture, 
as  well  for  ransom  as  the  expenses  of  return ;  to  whom  the 
money  for  this  purpose  is  to  be  paid,  and  under  what 

>  Art.  9.  penalties."  ^     This  article  is  taken  from  the  Guidon  de  la 

»  ouwon  dc  u      Mer.* 

Mcr,  ch.  16,  art.  ^•-.,,,^^- 

§  1.  It  is  the  Remark  that  the  Ordonnance  does  not  permit  to  insure 

SbT^^reon^that  P^^^^y  ^^^  ^^Y  ^^  liberty  of  persons,  that  is  to  say,  the 
is  insured.         pHce  of  ransom? 

■nd^so.***^' ***  **  Is  it  necessary  that  this  price  should  be  fixed  by  the 

$  2.  Must  the     policy  ?     The  Guidon  seems  to  require  it ;  but  the  provi- 

pnce  of  ransom       .  ,         f  ... 

be  determined     sions  of  the  Ordonnancc  on  this  point  are  rather  indicative 

y    e  po  icy      ^^^  imperative.      It  is,  then,  competent  for  the  parties 

either  to  fix  a  sum  certain  to  be  employed  in  the  ransom 

of  the  person,  or  to  stipulate  in  general  that  the  insurers 

shall  procure  him  his  freedom,  without  fixing  upon  any 

*  Pothier,  n.  174.   sum.     Such  is  the  opinion  of  Pothier,*  and  it  is  my  own. 

Time  of  the  risk.      There  is  nothing  to  prevent  the  fixing  the  time  of  a  risk 

of  this  kind.  The  provision  of  Art.  3  of  the  Ordonnance  is 
general,  and  extends  to  the  present  matter.     If  the  time  is 

with  reason,  between  1556  and  1584,  refers  to  it,  not  as  a  novel  inventioo,  but 
as  a  long  established  and  familiar  custom  in  certain  countries.  The  prohibitory 
enactments  of  the  Guidon  reappear  in  the  Ordonnance  de  la  Marine.  Tbe 
custom  even  relates  to  an  earlier  period,—  the  Ordonnance  of  Wisbuy,  Art. 66, 
mentions  it  expressly  and  plainly,  and  this  code  is  referred,  on  good  grounds,  to 
a  date  anterior  to  1320.  Cleirac  however,  be  it  said,  would  bring  it  rather 
nearer  his  own  time,  because,  on  the  report  of'O/aui  Magnut,  it  was  not  until 
some  years  subsequent  to  1288  the  citizens  of  Wisbuy  obtained  permission  from 
the  King  of  Sweden,  then  for  the  first  time,  to  surround  their  town  with  walls 
and  bastions ;  but  the  town  may  have  had  a  maritime  law  before  it  had  walU. 


LIBERTY  OF  PBB80NS.  IgQ 

not  fixed,  the  risk  will  run  from  the  departure  until  the     Chap.  VllL 
return  of  the  vessel,  according  to  the  general  principle  laid       Sect.  II. 
down  in  Art  5. 

If  the  policy  fixes  a  sum  certain,  this  sum  will  be  abso-  §  3.  Case  where 
lately  due  firom  the  insurers  fi-om  the  moment  that  the  somTaTbee^' 
peiBcm  shall  have  been  made  a  captive :   Avendo  perso  la  ^^^^i^^  "* 
Uberta^  e  commessa  la  stipulazione.^     If  the  ship  captured  >  Targa,  ch.  ss, 
by  the  barbarians  is  retaken  by  a  Christian  vessel,  after  the  Pouxier.  n.  ih. 
expiration  of  the  time  of  the  risk,  and  the  person,  already 
a  slave,  recovers  by  this  means  his  freedom,  the  sum  in- 
sured will  nevertheless  be  due  from  the  insurers;^  because  *  Targa, d. loco. 
the  condition,  consisting  in  an  event  or  fact,  once  accom- 
plished, is  so  for  ever :  Sufficit  conditionem  semel  extitisse. 
It  is  the  same  if  the  captive  has  the  means  of  escaping.^  '  Pothicr,  n.  174, 
So  also  if  the  captive  dies  in  captivity,  the  sum  insured  is 

due  to  his  heirs.®  ■  PothIer,d.n.l74. 

If  the  liberty  has  been  insured,  without  specification  of  i^-  Cw  where 
any  sum,  and  it  is  found  impossible  to  ransom  the  captive,  raDsom  has  not 
either  because  the  place  whither  he  has  been  taken  is  un-  ^l^^*^**®*^" 
known,  or  because  the  captors  refuse  to  surrender  him,  or 
because  he  is  dead ;    in  like  cases,   Pothier  thinks,^  the  '  Pothier,  n.  174. 
insurers  are  not  bound  to  pay  anything,  in  consideration, 
says  he,  "  that  the  act  of  redemption  formed  the  object  of 
their  obligation.     This  act  is  personal  to  the  person  towards 
whom  the  obligation  has  been  contracted;   consequently, 
the  right  of  action,  arising  out  of  this  obligation,  is  not  trans- 
ferable to  another."     It  might  be  added,  that  in  this  case 
the  execution  of  the  contract  is  impossible :  Impossibilitas 
svpervenienSy  vitiat  obligationem  aut  contractum.^^    Pothier  '»  Dynus,  Regies 
says  it  would  be  the  same  if  the  captive  had  recovered  his 
Uberty  by  stratagem :  "  The  assured  cannot  any  more  de- 
mand his  ransom,  for  he  is  no  longer  a  captive.     The  fact 
which  formed  the  object  of  the  obligation  of  the  insurers, 
having  become  impossible,  the  obligation  is  annulled."   But, 
in  the  two  last  cases,  would  the  insurers  be  bound  to  return 
the  premium  ?    You  have  given  me  a  sum  for  an  object, 
which  a  chance  event  prevents  me  from  fulfilling ;  I  am  not 
bound  to  repay  it  to  you:  Pecuniam  a  te  datam,  si  hac 


n.  219. 
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Chap.  VI II.    catisa  qua  data  est,  non  culpa  accipientis,  sed  fortuito  cam 

*-  * —  non  est  secuta,  minimi  repeti  posse  certum  est.^^  (Jb) 

condict.*ob.  caui.       Potliicr^^  puts  a  casc  upon  this  question.    I  have  promised 

dat ;  Pereziua.  in  ,.  .  ,  ...  ,     ,,      . 

loco.  you  a  sum  on  condition  that  withm  one  year  you  shall  give 

d  J*?M&^*^  freedom  to  your  negro.   The  negro  dies  before  the  year.   Po- 

thier  says  the  sum  is  not  due,  because  the  case  of  intervening 
death  was  not  foreseen  by  the  contract ;  and  in  case  of  doubt 
the  interpretation  is  always  made  against  him  towards  whom 
the  obligation  has  been  contracted.  This  doctrine  would 
apply  here,  if  the  premium  had  been  promised  on  condition 
that  the  person,  in  case  he  were  made  a  slave,  should  be 
ransomed;  but  if  the  premium  is  stipulated  purely  and 
simply,  it  must  be  paid  at  the  time  agreed  on,  in  spite  of 
the  then  impossibility  of  ransoming  the  captive,  or  though 
the  captive  has  procured  his  liberty  by  flight ;  for  the  words 
of  the  contract  of  insurance  are  to  be  taken  in  their  proper 
sense,  without  wandering  from  them,  under  the  pretext  of 
an  unforeseen  event.  For  the  same  reason,  a  premium 
paid  without  special  condition  is  definitively  earned  by  the 
insurers,  though  it  may  be  absolutely  impossible  to  ransom 
the  slave.  If,  in  the  case  supposed  of  liberty  insured  without 
specification  of  sum,  an  exorbitant  sum  should  be  demanded 

(b)  It  is  not  an  improbable  conjecture,  that  the  contract  of  insurance  was 
first  employed  in  the  middle  ages  in  assuring  the  personal  liberty,  or  even  the 
life,  of  pilgrims  to  the  Holy  Land,  before  it  had  been  turned  to  the  general  uses 
of  maritime  commerce.  The  question  is  interesting,  but  may  not  be  fiilly  exa- 
mined  here.  Villani,  in  his  Universal  History,  affirms  that  policies  of  insurance 
and  bills  of  exchange  were  invented  by  the  Jews,  driven  out  of  France  in  the 
reign  of  Philip  Augustus.  This  king  commenced  to  reign  in  1180.  He  was 
himself  a  distinguished  Crusader,  and,  in  company  with  Richard  I.  of  England, 
set  out  for  the  east  in  1189.  But  among  the  maritime  codes  still  extant,  the 
Ordonnance  of  Wisbuy,  which  is  referred  to  the  year  1320  or  thereabouts,  is 
stated  to  be,  though  perhaps  too  broadly,  the  first  that  alludes  to  the  introduc- 
tion of  the  contract  into  commerce.  But  it  also,  in  a  different  place,  mentions 
insurance  on  life.  It  is  not  evidence  then  for  the  priority  of  either.  It  may  be 
that  the  Jews  were  the  first  to  avail  themselves  of  insurance  under  circumstances 
that  suddenly  severed  their  persons  from  their  possessions,  but  the  date  of  th^r 
expulsion  is  so  close  to  the  second  Crusade,  it  seems  likely  the  pilgrims,  in  equal 
need  and  with  equal  opportunity,  may  have  applied  the  contract,  though  in  a 
somewhat  difiPerent  way.  Many  of  these  voyaged  to  their  destination  by  sea  ; 
such  was  the  case  with  Kings  Philip  and  Richard  ;  and  thus  the  attention  oi 
masters  and  owners  of  vessels  may  have  been  caught  by  the  benefits  of  a  device 
that  has  since  become  so  intimately  connected  with  commerce. 
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for  the  ransom^  Pothier"  thinks  "  the  insurers  would  be    Chap.  VIII. 
bound  to  give  to  the  captive,  for  his  ransom,  only  the  sum        ^"' 


to  which  they  could  have  foreseen  the  ransom  of  the  as-  "  ^'***"«''  "•  ''*• 

sured,  at  the  very  highest  price,  could  have  reached,  his 

rank  being  regarded."     In  my  opinion  this  is  contrary  to 

the  nature  of  the  contract  of  insurance,  which  throws  on 

the  insurers  the  whole  extent  of  the  generic  risk,  to  which 

they  have  submitted.     Qualifications  would  only  serve  to 

riddle  the  contract,  and  to  render  every  thing  arbitrary. 

As  there  is  nothing  so  desirable  as  liberty,  the  insurers  i  5.  Is  the  rtn- 

.  Bom  to  be  made 

are  bound  at  the  earliest  moment  to  take  measures  to  fulfil  as  mod  as  poa- 
their  obligation,  without  waiting  any  longer  period  than  ** 
that  expressly  mentioned  in  the  policy.**     Insurers,  who  JJ^^^p^iJ^**' 
demur  in  fulfilling  an  obligation  so  sacred,  are  to  be  con-  °-  ^'^• 
demned  to  pay,  not  only  the  amount  of  the  ransom,  but 
also  the  damages  and  losses  of  the  assured,  whom  their 
delay  leaves  in  captivity;   and  these  damages,  says  Po- 
thier,**  would  have  to  be  estimated  according  to  the  kind  "  po^w^'i  »•  *'•• 
of  captivity  and  the  rank  of  the  person.    If  the  policy  con- 
tains a  stipulated  penalty,  this  of  course  must  be  the  rule 
in  case  of  delay.     Such  a  penalty  would  be  incurred  ipso 
jure  immediately  upon  the  delay  taking  place ;  for,  accord- 
ing to  the  law,  one  of  the  fifty  decisions  of  Justinian,*^  he  "  ^'JJSSS?'"' 
who  has  promised  to  do  or  to  give  a  thing  at  a  fixed  period,  *^'»™™^'-  •**^- 
and  fails  so  to  do,  incurs  immediately  the  penalty  stipulated. 
Cujas*^  has  examined  this  subject  thoroughly,  and  our  own  "  cwj«^  ^  *• 
law  is  the  same.     Strictly,  the  penalty  stipulated  cannot  be 
modified  by  the  judge,  for  it  is  due  in  vim  pacti.     It  is 
different  in  the  provinces  governed  by  customary  law.*®  (c)  defS^nTsS^ 

(c)  France,  from  the  earliest  ages,  has  been  subject  to  two  difTerent  systems 
of  jurisprudeDce.  The  Roman  law  came  in  with  the  arms  of  Julius,  was  sown 
with  the  language  and  arts  of  Italy,  flourished  with  the  wealth  and  commerce 
of  ancient  Marseilles,  and  still  remains  where  it  was  originally  planted.  In  the 
Mmtbem  provinces,  the  Pandects  were  exercising  authority  as  soon  as  at  Rome 
itself,  and  have  cod  tinned  to  do  so  quite  as  long.  These,  for  a  reason  that 
atill  exists,  were  known  collectively  as  the  payt  Latin,  The  customary  law,  of 
humbler  origin,  of  less  pretension,  but  in  the  opinion  of  some  of  not  inferior 
merit,  was  indigenous  to  the  soil,  or  followed  in  the  track  of  fierce  strangers 
from  northern  and  central  Europe.  It  has  given  the  name  of  payt  eoutumier  to 
the  larger  portion  of  the  kingdom.  Thus  brought  to  live  in  one  house  together, 
the  two  have  mutually  affected  each  other.    The  sensitive,  acute  and  reasonable 

M 
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$  6.  If  the  slave, 
laDBomed  by 
the  iosaren,  is 
retaken,  in  re- 
turning, by  the 
barbarians. 


*»  Furgole,  torn. 
S,  pag.  268. 


**  Caiaregis,  disc. 
SS,  n.  28. 


If  in  returning,  the  captive^  who  had  been  ransomed, 
was  again  taken  by  the  barbarians,  the  insurers  would  not 
be  bound  to  pay  a  second  ransom ;  for  the  condition  de- 
pending exclusively  upon  one  event  or  one  fact,  being  once 
accomplished,  it  is  no  longer  necessary  that  it  should  arrive 
or  be  fulfilled  anew,  though  its  fulfilment  do  not  endure : 
Conditio  semel  impUta^  non  resumiturJ^  Qui  semel  im- 
plevitf  dicitur  sdtisfecisse  obligationi,  licit  adimplementi  non 
duret  effectusJ^ 


Section  III. 


captive. 
>  Art.  11. 


s  Pothier,  n.  S9. 


RANSOM  OF  CAPTIVES. 

i  1.  Insurance        I  have  just  spoken  of  the  case  where  the  captive,  ran- 
ihe'ransomed  °  son^cd  by  his  insurers,  is  retaken  by  the  barbarians.     We 

now  have  to  consider  the  case  of  the  ransomed  captive, 
whose  safe  return  has  been  insured.  The  Ordonnance^ 
says,  '^  They  who  shall  ransom  captives  may  cause  to  be 
insured  upon  the  persons  thus  withdrawn  from  slavery,  the 
price  of  the  ransom^  which  the  insurers  shall  be  bound  to 
pay,  in  case  the  ransomed  person,  in  returning,  be  recap- 
tured, killed,  drowned,  or  if  he  perishes  in  any  other 
manner  than  by  a  natural  death."  Pothier^  says,  that  in 
this  article,  as  in  the  9th,  the  insurance  concerns  less  the 
person  withdrawn  from  slavery  than  the  price  of  the  ran- 
som.    If  the  ransomed  person  in  returning  is  retaken,  the 

aoul  of  Papinian,  has  lent  civility  to  the  curt  and  uncouth  maxims  of  the 
Uvre  de  juttice  H  d»  plet ;  and  the  spirit  that  worshipped  in  the  woods  off 
Germany,  though  rough,  direct  and  honest,  and  more  accustomed  to  truth  and 
solitude  than  to  intellectual  play  or  subtle  expedients,  has  imparted  sterling 
qualities,  where  justice,  not  less  esteemed,  is  not  perhaps  so  quickly  served. 
Thus  French  law  has  come  of  the  two  extremes  of  barbarity  and  ctvilisatioQ. 
The  rivals  have  had  fair  play ;  neither  has  despised  or  discredited  the  other ; 
each  has  its  separate  domain,  iu  exclusive  admirers,  and  each  rules  ow  tlio 
property,  the  liberties  and  manners  of  one  people.  Not  a  long  period  sinoe* 
when  the  public  taste  was  set  on  destroying  much  that  was  good  and  all  that 
was  ancient,  the  reign  of  the  Digest  and  Code  was  attempted  to  be  shaken. 
The  law  of  30  Ventose,  an  xii.,  directed  that  these  should  no  longer  be  applied 
as  law,  but  invoked  as  written  reason  only— noa  ratione  imperii,  ad  rmtimuB 
iwtperio.  But  there  are  stronger  things  than  the  legislator's  will,  and  the  ftMlt, 
in  the  opinion  of  M.  Dupin,  has  been  void. 


RANSOM  OF  CAPTIVES.  163 

sum  insured  will  serve  to  ransom  him  anew ;  if  killed  or    Cbap.  VIII. 
drowned,  the  sum  insured  will  indemnify  his  ransomers  for    _ .      ' 
the  expense  already  incurred;  if  he  departs  by  a  natural 
death,  it  is  an  event  common  to  all  men,  and  the  premium 
in  this  last  case  is  earned  by  the  insurers,  because  they  have 
run  the  risk  of  his  recapture  or  violent  death. 

The  Ordonnance^  says,  "  that  women  may  bind  them-  i  2  A  woman 

may  bind  her- 

selves  by  contract,  and  alien  their  dotal  property,  to  with-  self  to  withdraw 
draw  the  husband  from  slavery."    The  Roman  law  per-  fromifaveiy. 
mitted  a  woman  to  aUen  her  dowry  to  ransom  her  father,  '  ah.  12. 
her  children  or  her  brothers,  taken  by  enemies.*     It  also  !  ^-fi  *  V  ?u**" 

'  J  Jut.  dot. ;  L.  20 

permitted  a  woman  to  alien  her  dowry  to  support  her  Surilif*  ****"^ 
husband :   Ut  egentem  virum  sustineaL^    But  there  is  no  \^'^'  '^'  ^'  *• 
text  to  be  found,  permitting  alienation  of  the  dowry  to 
redeem  a  husband,  because  captivity  broke  the  marriage : 
Dirimitur  matrimonium  captivitate,^     The  woman  from  dwort'\*wand 
that  moment  was  a  widow ;  she  could  then  dispose  of  her  Jrim^;*?."!!."*!, 
dotal  property,  and  nothing  prevented  her  from  using  this  ^*  ^  **^**^* 
for  ransoming  the  slave,  who  had  been  her  husband,  to  the 
end  of  reinstating  their  marriage :    Uxorem  maritus  jure 
posiliminii  non  recipit,  sed  consensu  redintegratur  matrimo- 
niumJ    The  Roman  soldier  must  conquer  or  perish.    If  he  de^japSyi'*'  ** 
let  himself  be  led  into  captivity,  he  lost  his  quality  of  hus- 
band and  of  citizen ;  he  was  deprived  of  his  property  and 
rank«      Justinian^  by  several  enactments   mitigated  the  \f^i^*^^'i^. 
severity  of  the  old  law.     In  this  country,  marriage  not  JiVoS"*'*'"^** 
being  dissolved  by  the  captivity  of  one  of  the  parties,  it 
naturally  follows  that  the  wife  may  alienate  her  dowry  to 
redeem  her  husband  from  slavery  (d). 

The  Ordonnance^  provides,  "  That  he  who  on  the  refusal  •  ah.  is. 
of  the  wife,  and  by  authority  of  law,  shall  have  lent  money 

(d)  Cleirac  reports  a  curious  case  of  one  Fiton,  the  captain  of  a  barque,  out 
of  Bordeaux,  laden  with  wine,  which,  in  the  year  1621,  was  run  down  by  a 
conair.  The  lying  Turk  left  the  wine,  because  his  religion  obliged  him  to  do 
so,  but  for  the  same  reason  carried  off  poor  Fiton,  The  unfortunate  captain 
was  taken  to  Barbary,  where  he  was  sold  and  remained  a  slave  four  years.  In 
1625  he  was  ransomed  by  his  friends  for  780  livres.  Returned  to  Bordeaux, 
be  found  his  merchant,  Giles  Steben,  was  dead,  but  he  commenced  an  action 
against  his  widow,  for  his  time  lost,  his  sufferings  in  slavery,  in  reimbursement 
of  hk  rmasom,  &c.,  and  bad  judgment  in  his  favour,  the  last  of  April,  1630. 
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Chip.  VIII.    for  the  ransom  of  the  slave,  shall  be  preferred  to  the  wife 

Sect.  III.       .... 

— —  in  the  distribution  of  the  husband's  property,  saving  the 


claim  of  her  dowry."  1.  The  preference  of  which  this 
article  speaks  does  not  take  place  to  the  prejudice  of  the 
wife,  except  in  the  case  where,  being  summoned  by  legal 
process  to  ransom  her  husband,  she  has  not  chosen  to  do 
so ;  and  upon  her  refusing^  a  relation  or  friend  may  have 
been  authorized  by  the  magistrate  to  advance  his  means 
for  the  object  in  view.  2.  The  wife  cannot  demand  of  her 
husband's  heirs,  either  donation  on  account  of  survivorship 
(de  survie)y  nor  jointure  {douaire\  nor  support  as  a  widow 
{alimens  viduaux),  before  he,  who  has  lent  his  money  for 
the  ransom  of  the  deceased,  is  reimbursed.  Her  original 
rights  and  privileges  are  retained  only  in  relation  to  her 
dowry  (dot)  properly  so  called ;  this  might  be  doubted,  had 
!•  cateian,  Uv,  4»   not  the  Ordonnancc  so  determined.*® 

ch.  1. 

"  Art  14.  The  Ordonnance"  says,  "  Minors  may,  with  the  know- 

ledge of  their  relations,  contract  similar  obligations  to  with- 
draw their  father  from  slavery,  without  future  power  of 
annulling  them."  A  minor,  who  binds  himself  for  just 
cause,  and  in  accordance  with  the  rules  of  the  common 
law,  is  not  in  the  case  of  restitution :  Non  videtur  circum- 

"  L.  9,  c.  de        scripttis  €sse  minor,  qui  jure  sit  usus  communu^^    The  ex- 

integ.  rest.  min.  -^  .  .  ^ 

ception  authorized  by  the  Macedonian  Senatus  consultum 

does  not  apply  where  the  JUius-familias  borrows  money  for 

necessary  cause :  In  filio-familias  Macedonianum  cessat;  si 

"  L.  47,  ff.  de       ifi  necessarias  causas  jilitLs  mutuam  pecuniam  acceperit.^^  (/") 

(/)  The  contents  of  this  section  will  remind  the  reader  of  a  state  of  things, 
prevailing  in  the  Mediterranean  and  beyond  its  borders,  even  far  into  the 
present  century,  that  added  the  terrors  and  hardships  of  slavery  to  the 
ordinary  dangers  of  navigation.  Fortunately  the  evil  the  text  indicates  no 
longer  exists.  The  names  of  Exmouth  and  Preble  are  honourably  connected 
with  its  suppression,  and  well  deserve  the  grateful  remembrance  of  mariners 
and  traders  in  this  part  of  the  world.  This  barbarous  system  of  foray  on  the 
commerce  of  all  Christian  nations  had  existed  probably  from  the  time  the 
Saracens  first  entered  Europe ;  though  it  flourished  perhaps,  in  most  pestilential 
vigour,  subsequent  to  the  date  of  their  expulsion  from  the  Peninsula.  Plain 
traces  of  its  existence  are  found  in  the  earliest  Codes ;  in  the  Contolato  as  well 
as  in  subsequent  and  much  later  ones.  From  the  first  moment  the  contract  of 
insurance  appears,  it  is  accompanied  by  liberal  provisions  in  connection  with 
the  liberty  of  persons,  the  ransom  of  captives,  the  costs  of  redemption ;  and  the 
text  sufficiently  shows,  that  even  late  in  the  last  century  these  still  continued  to 
be  chief  and  useful  topics. 
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Chap.  VIII. 

Section  IV.  ^^'  ^V- 

PRICE  OF  NEGR08. 

Man  is  the  imas^e  of  his  Creator;  more  precious  than  the  i  !•  General 

,  observations  on 

whole  earthy  over  which  he  governs.  He  is  the  subject  of  the  subject  of 
a  sublime  modification  of  matter  and  motion^ — the  centre  '  ^^^^' 
of  space, — a  fixed  monument  of  eternity, — the  type  supreme 
of  bodies,  and  contemporary  with  the  universe.  It  appears 
then  impossible  that  a  being  so  excellent,  holding  a  middle 
rank  between  the  Creator  and  things  created,  for  whom  all 
matter  has  been  formed,  can  become  a  chattel, — an  animal 
like  to  a  mule, — a  merchandize  susceptible  of  being  bought 
and  sold.  Still  we  find  slavery  admitted  among  all  the 
ancient  nations,  and  even  those  the  most  polished ;  among 
Egyptians,  the  Israelites,  the  Persians,  the  Greeks  and  the 
Romans  (ff). 

The  latter,  who  had  made  the  most  remarkable  progress  §  2.  Slavery 

among  the 

in  ethics,  avowed  that  no  civil  enactment  had  power  to  Romans, 
destroy  a  natural  law :    Civilis  ratio  naturalia  jura  cor- 
rumpere  non  potest}    And  that  the  authority  of  the  senate  Jntout.^*^***'* 
did  not  extend  to  the  power  of  changing  the  order  esta- 
blished by  the  Creator:  Naturalis  ratio  auctoritate  senatus 
commut^tri  non  potest,*   They  announced  that  by  the  natural  ^g^f^J^''^'  ^* 
law  all  men  are  equal :  Quoad  jus  naturale  attinet,  omnes 
homines  asquales  sunt.^     In  spite  of  this  natural  and  inde-  J^-  '*»  ^'  *•  *««• 
stnictible  equality,  the  Romans  admitted  slavery.    They 
affected  to  ground  it  on  the  law  of  nations,  which  per- 

(g)  The  author  seems  to  be  enacting  here  the  part  of  a  lawyer  at  large,  and 
is  not  to  happy  perhaps  as  when  his  subject  has  no  wings.  That  man  is  the 
type  supreme  of  bodies,  the  followers  of  Fontenelle  may  well  be  disposed  to 
doubt,  and  none  but  a  Pythagorean  could  believe  him  contemporary  with  the 
universe.  That  he  has  no  special  or  cognate  resemblance  to  a  mule  is  plain 
on  inspection,  though  his  propinquity  to  an  ancestor  of  that  family  is  oftener 
alleged  than  disputed,  fiut  the  question  of  his  marketable  qualities  will  de- 
pend rather  on  the  wider  or  narrower  view  of  each  observer,  than  on  any  new 
facts  to  be  discovered.  Still,  it  is  indisputably  true,  he  is  no  fit  object  for  slavery, 
and  when  obedient  to  bis  duties,  useful  in  his  powers,  and  mindful  of  his  being, 
is  much  too  excellent  for  wrong  of  any  kind,  and  least  likely  tu  be  indelibly 
injured  by  iL  His  worst  tyrant  is  himself,  and,  having  vigorously  worked 
rebellion  and  revolution  here,  he  assures  a  better  freedom  than  jurisconsults 
can  write  for  hiou 
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Chip.  VIH.    mitted^  as  they  alleged^  to  kill  prisoners  of  war;  they  may 
— — — I —  therefore  be  made  slaves*  of.    This  principle  was  false,  as 


« l§  2  ind  8,  init.  MontesQuieu*  well  remarks.      Slavery  once  permitted,  it 

de  jur.  person.  *  . 

•  Bqirit  det  Lois,  followed  that  with  the  Romans  slaves  were  considered  as 

Ut.  15,  ch.  2. 

•  L.  82,  ff.  de       chattels.^     But,  however  much  shackled  by  the  received 
iiMtr.'iegst.';L.8,  idcas  on  this  subject,  the  Roman  jurists  have  let  escape 

§18;L.  80.  |4,  "^        '  ''        .  .  .     ] 

omitt*^"*''  **     some  rays  of  the  light  that  shone  within  their  own  minds. 

Ask  of  them,  if  a  slave  may  be  considered  as  the  accessory 
of  a  chattel  ?    They  answer  not ;  and  because  of  the  dig- 

»  L.  44,  ff.  de        nity  of  man :  Propter  dignitatem  hominisJ    The  offspring 

of  animals  is  termed  fruit,  as  well  as  their  milk,  skm  and 
wool.  But  the  child  of  a  mother  in  slavery  does  not  belong 
to  the  person  who  has  the  usufruct  of  this  slave ;  because, 
says  the  law,  it  would  be  absurd  to  class  under  this  deno- 
mination man,  to  favour  whom  nature  produces  all  the 
fruits  of  the  earth :  Absurdum  enim  videbatur  homi$um  in 
fructu  esse,  cUm  omnesfructus  rerum,  natura,  gratia  hominis, 

• }  87,  faist.  de      camparaverit,^    Finally,  man  is  never  comprised  under  the 

deiicred. petit.  '  name  of  merchandize:    Mercis  appellatione  homines  non 

•  L.  207,  ff.  de      contineHfi    Manners  thus  softened  by  a  wise  philosophy, 

▼erb.  tignif. 

people  were  pleased  to  give  to  slaves  the  mild  qualification 
M  L.  6,  §  5,  c.  de  of  fomiliares}^    Slaves,  confounded  in  some  respect  with 

his  qui  ad  Ecdet. 

confagiant.         the  children  of  the  house,  were  contubemales,  subjected  to 
"  Godefroi,  ad  d.  the  authority  of  the  same  pater-familias^^     Each  of  them 

}  5;  Seneca,  epUt.  ,  "^  .  . 

J'^^GroHua,  Ob.    had  his  peculium,  which  he  enjoyed  and  possessed  on  the 
"^  *•  conditions  prescribed  by  his  master.     Many  of  these  slaves 

were  educated  with  care.     Some  indeed  acquired  great 
reputation  in  the  republic  of  letters,  such  as  Terence,  Tiro^ 
Phcedrus,  and  others  that  might  be  added  to  those  men- 
M  Lib.  2,  cap.  18.  tioned  by  Aulus  Gellius.*^ 

$  3.  Slavery  St.  Paul,  bearing  the  light  of  the  Gospel  to  the  Gentiles, 

by  the  Gospel.  ^^^^^  ^o  objection  to  the  lawful  authority  of  masters  over 
w  Ad  coiois.  4, 1.  their  slaves.  "  Masters,"  says  he,"  "  give  unto  your  ser- 
vants that  which  is  just  and  equal ;  knowing  that  ye  also 
have  a  master  in  heaven."  In  his  Epistle  to  Philemon,  he 
recommends  to  masters  to  look  on  their  slaves  as  dear 
brethren :  Non  ut  servum,  sedpro  servo  carissimumfratrem. 
»« c«p.2,T.  18.     St.  Peter  ^*  recommends  to  slaves  to  submit  themselves  to 
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their  masters :  Servi  subditi  estate  in  omni  timore  domirUs,    Chap.  VIII. 
non  tantHm  bonis  et  modestisy  sed  etiam  dyscolis.  ^^^"'     * 


Louis  le  Gros  began  in  1135  to  enfranchise  the  serfs  on  $  4.  Slavery  in 
his  domains;  Louis  VIII.  marked  the  commencement  of    ^^^' 
his  reign  by  a  like  enfranchisement,  in  1223.     Louis  X., 
called  Hutinj  gave  on  this  subject  the  celebrated  Edict  of 
3rd  July,  1313 :  "  As  by  the  law  of  nature  every  one  must 
be  bom  free,  we,  considering  that  our  kingdom  is  styled 
the  kingdom  of  the  Francs^  and  desiring  that  the  truth 
should  accord  with  this  title,  with  the  advice  of  our  Grand 
Council  have  decreed  and  do  decree,  that  generally  through- 
out our  kingdom,  freedom  shall  be  given  on  good  and 
valid  conditions ;  ^d  to  this  end  let  all  nobles,  retaining 
men  in  service,  take  example  by  us  and  bring  them  to 
freedom."     Still  the  remains  of  slavery  continued  to  exist 
in  several  provinces  of  the  kingdom.    There  were  men  to 
be  seen  attached  to  the  glebe,  regarded  as  forming  part  of 
it,  and  confounded,  so  to  speak,  with  it.    The  king,  by  his 
£dict  of  Aug.  1779,  has  suppressed,  within  the  estates  of 
Ills  own  domain,  mainmorte  and  servile  rank.    This  trait  of 
Isenevolence  has  been  followed  by  the  territorial  seigneurs 
<:>f  the  kingdom.     It  has  been  imitated  by  the  Emperor 
Joseph  II.,  who  has  entirely  abolished  slavery  in  Silesia, 
^Sohemia,  Moravia,  and  elsewhere. 

For  two  centuries  Europeans  have  been  carrying  on  the  $  6.  Slave 
"^rade  in  negros.    They  are  employed  in  cultivating  the  "  *' 
^^tates  in  the  colonies  of  America.     I  am  aware  of  what  has 
VDeen  said  aeainst  this  trade  by  Montesquieu,^^  Raynal,  and  >»  Esprit  dei 
%jie  authors  of  the  Encyclopaedia,  &c.     But  the  slave  trade  Raynai,  uv.  ii, 

•^        *^  '  ^  ch.  74 ;  Encydo- 

"^ras  legalized  by  the  Ordonnances  of  the  kingdom.    The  ^^*  *<'• 
Oxfe  Noir^^  declares  negros  to  be  movables;  consequently  "Art, 44. 
ttey  may  form  the  subject  of  marine  insurance.     Pothier  *^  "  Potwer, ».  28. 
says, ''  that  negros  being  chattels  of  commerce,  and  sus- 
ceptible of  valuation,  I  do  not  see  why  the  life  of  negros 
should  not  be  a  proper  subject  for  marine  insurance.""  "N.ee. 
In  another  place,  he  adds,  '^  when  animals  or  negros  die  a 
natural  death,  or  even  when  negros  through  despair  commit 
suicide,  the  insurer  is  not  responsible ;  for  these  are  losses 
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Chip.  VIII.    arrived  through  the  nature  or  vice  of  the  subject,  or  some- 

'- — '- —  tunes  by  the  negligence  of  the  master,  which  cannot  be 

imputed  to  the  insurer,  unless  he  expressly  charges  himself 

therewith ;  it  would  be  different  if  they  were  drowned  in  a 

■!ndw°h"**"     tempest,  or  killed  in  a  battle."    Valin*^  holds  nearly  the 

same  language.  Charles  Salles  had  caused  himself  to  be 
insured  41,200  livres  on  the  property  and  goods  com- 
posing the  lading  of  the  brigantine  Camte  tTEstaingj  Cap- 
tain OllivieTj  out  from  Marseilles  to  the  French  Islands  of 
America,  with  liberty  to  touch  ai  the  coast  of  Guinea  to 
trade  in  negros.  During  the  passage  from  Africa  to  Ame- 
rica, the  negros  rose  in  revolt,  and  took  the  ship.  The 
assured  proceeded  against  the  insurers.  The  latter  ob- 
jected :  1.  That  negros  were  men,  and  therefore  incapable 
of  forming  the  subject  of  insurance ;  2.  That  at  least  the 
policy  should  have  shown  in  a  special  manner  that  they 
were  insuring  negros ;  3.  That  the  revolt  of  negros  was  not 
a  peril  at  the  charge  of  the  insurers.  It  was  answered : 
1.  That  according  to  our  laws  negros  were  reputed  cAa^tob, 
movables,  and  merchandize;  2.  That  the  clause  in  the 
policy  with  liberty  to  touch  at  the  coast  of  Guinea,  showed 
that  the  cargo  was  to  consist  in  negros ;  3.  That  the  revolt 
having  happened  at  sea,  the  insurers  were  to  be  held 
» Vide  cbAp.  IS,  responsible  for  it.^^  Sentence  of  the  admiralty  of  Mar- 
seilles, in  March,  1776,  condemning  the  insurers.  Arr6t  of 
13  May,  1778,  affirming  this  sentence. 


Section  V. 

EFFECTS  OF  CONTRABAND. 

$  1.  Goods  Blackstone,^  after  having  said  that  ''  the  best  moralists 

the  laws  of  the  think,  with  reason,  that  human  laws  bind  the  conscience  of 

,  BJjf^ng  man,"  distinguishes  natural  from  positive  duties.     He  agrees 

▼oi.  i,pag.M.  ^^^  ^g  ^g  bound  in  conscience  to  fulfil  natural  duties, 

because  they  are  prescribed  by  superior  laws,  before  human 
laws  had  existence.  "  But,"  adds  he,  "  with  respect  to 
laws  that  decree  only  positive  duties,  and  forbid  things  not 
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wrong  in  themselyes,  I  do  not  see  that  conscience  is  con-    Chip.  viir. 
cemed  in  them.     It  is  enough  that  we  submit  ourselves  1^ '. 


to  the  penalties  pronounced  by  a  law  of  this  kind,  when 
we  have  infringed  it."  This  distinction,  which  has  been 
adopted  by  numerous  casuists,  is  reproved  by  St.  Paul.*  » Romans,  ch.i8. 
"  It  is  necessary,"  saith  the  apostle,  "  to  submit  ourselves 
to  the  laws  of  the  prince,  not  only  from  fear  of  chastise- 
ment, but  also  from  conscientious  duty  : "  Ided  necessitate 
subditi  estate,  non  solilm  propter  iram,  sed  etiam  propter 
amscitntiam.  A  Christian  man  regards  submission  to 
princes,  not  as  a  burdensome  yoke,  but  as  an  obligation 
of  conscience,  and  an  indispensable  duty  of  religion.  He 
acquits  himself  of  this  duty,  not  through  fear  of  punishment 
as  a  slave,  but  through  love  of  the  law. 

Our  jurists  acknowledge  other  rules  than  that  which 
teaches  us  to  render  unto  to  Caesar  the  things  that  are 
Caesar  s ;  and,  without  entering  into  frivolous  distinctions, 
they  maintain  that  civil  laws  are  bindins:  in  foro  conscientice,^  >  Pothier,  torn,  s, 

.  ?  .  pag.  ?48,  and 

It  is  a  consequence,  that  contraband  is  a  crime  greater  or  tom.  s,pag.ss. 

less,  according  to  circumstances.^      It  follows  from  this  «Deni8art,tom.], 

principle,  that  goods  whose  importation  or  exportation  is 

prohibited  in  France,  cannot  form  among  us  the  subject 

of  a  contract  of  insurance;  and  that  in  case  of  confiscation 

hy  the  prince,  the  insurei*s  are  not  responsible,  even  where 

the  fact  had  been  declared  by  a  special  clause  in  the  policy. 

^e  insurance  is  void ;  and  there  is  due  neither  premium 

Dor  the  J  per  cent,  for  signature.     Such  is  the  decision  of 

^e  Guidon.*     "  Insurance,"  it  says,  "  may  be  made  on  » ouwon,  ch.  2. 

art  2 

^ery  kind  of  merchandize,  provided  its  transport  be  not 
prohibited  by  the  Edicts  and  Ordonnances  of  the  king." 
But  is  insurance  on  goods,  prohibited  in  foreim  countries,  f  ^:  Goods  pro- 

,      .  hibited  by  the 

^w?    We  recall  some  principles.     1.  "The  natural  state  law«  of  a  foreign 
of  nations,"  says  Burlamaqui,  "with  regard  to  each  other,  ^^°^ 
>8  a  state  of  society  and  of  peace.    This  society  is  also  one  ^3ff,'§Vi2o*'' 
of  equality  and  independence,  and  establishes  between  them  \£!^\i5lWX 
an  equality  of  right,  which  obliges  them  to  entertain  for  5  G^^^^,  \,^  , 
each  other  equal  regard  and  concern." «     2.  "Whoever,"  f{i\\.}i\^^ 
saysGrotius,^  "  trades  within  the  territories  of  another  state  Sv/i2;  vattei. ' 

liT.2,  ch.8,  n.l01, 
108. 
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Chip.  VTII. 
Sect.  V. 


•  WoUr,  }  1908; 
Vattel,  liT.  1, 
ch.  8,  n.  90. 


•  Vattel,  liT.  9, 
}175. 


i«  Vattel,  diM. 
prelim.,  §  24,  and 
liT.3.  §110,112; 
Wolff,  }  nil. 


"  Saiitenia,part4, 
n.  17;  Locceniiu, 
liT.2,  ch.5, 11.7, 
p.  982:  Rocciu, 
not.  21;  infra, 
ch.  12,  sect.  20. 

Is  it  permitted 
to  cause  to  be 
insured  goods 
whose  importa- 
tion or  exporta- 
tion are  prohi- 
bited in  a 
friendly  state  T 


*>  Blackstone, 
ch.  30,  Tol.  3, 
p.  370. 


is  bound,  as  subject  for  the  time  of  that  state,  to  submit  to 
the  laws  of  the  country."  3.  Every  sovereign  has  the  right 
to  prohibit  within  his  states  the  importation  or  exportation 
of  particular  articles  of  merchandize,  without  foreigners, 
who  have  the  same  privilege  at  home,  having  right  to  com- 
plain.® 4.  Civil  laws  have  no  force  as  against  an  enemy : 
Silent  leges  inter  arma.  Thus  all  the  prohibitive  laws,  that 
in  time  of  peace  subsisted  between  France  and  England, 
vanished  of  right  in  the  first  moment  of  war.  Nothing  else 
was  known  then  but  the  force  of  arms.^  5.  Neutrals  have 
a  right  to  continue  trade  with  each  of  two  belligerent  nations. 
Insurances  on  a  subject  of  this  kind  are  good,  provided  no 
dissimulation  was  used  towards  the  insurers,  and  that  the 
law  of  nations,  or  any  pre-existing  treaty,  is  not  opposed  to 
it.^^  If  the  neutral  has  shipped,  as  his  own,  goods  belonging 
to  subjects  of  one  of  the  belligerents,  and  the  real  agency 
has  not  been  declared  to  the  insurers,  they  are  not  re- 
sponsible for  capture  and  confiscation.  They  would  be 
responsible  if  the  true  agency y  concealed  under  simulated 
papers,  had  been  declared  to  them ;  because  the  thing  has 
nothing  illicit  in  itself,  and  it  is  unjust  that  the  commerce 
of  a  neutral  nation  should  be  troubled  by  a  war  which  is 
foreign  to  it.^* 

We  come  now  to  the  principal  question, — is  it  permitted 
to  cause  to  be  insured  goods,  whose  importation  or  ex- 
portation are  prohibited  in  a  friendly  state  ?  According  to 
the  principles  above  established,  it  seems  an  insurance  of 
this  kind  should  be  declared  void,  in  spite  of  knowledge  the 
insurer  may  have  had  of  the  smuggling.  Still  the  practice 
is  to  the  contrary.  The  statute  of  George  II.,  mentioned 
by  Blackstone,^^  afler  having  forbidden  the  making  insu- 
rances without  other  proof  of  interest  than  the  policy  itself 
adds,  except  on  ships  trading  to  Spain  and  PortugaL  He 
observes,  the  reason  of  this  exception  is  sufficiently  obvious, 
that  is  to  say,  because  the  English,  smuggling  in  the  terri** 
tories  of  Spain  and  Portugal,  cannot  have  bills  of  lading 
to  prove  the  shipment.  The  same  usage  is  tolerated  among 
us.    Figon  and  Regayet,  of  Marseilles,  effected  insurances 
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out  from  Rochdle  to  the  Spanish  islands,  with  agreement    Chip.  vni. 
they  should  not  be  bound  to  prove  the  lading,  because  trade  '- — I — 


in  these  islands  is  forbidden  to  foreigners.    The  ship  was 
wrecked.     The  insurers,  proceeded  against  for  payment  of 
the  loss,  required  proof  of  the  lading ;  they  said  the  agree- 
ment was  nugatory;  and  that,  moreover,  two  bills  of  lading 
might  have  been  made,  the  one  true  and  the  other  simu- 
lated.    Arr6t  of  23rd  June,  1746,  on  the  report  of  M.  de 
Boades,  condemning  the  insurers  to  pay  the  sums  insured. 
On  this  occasion  the  insurers  did  not  dispute  the  law- 
fulness of  the  contract  in  itself,  but  rested  content  with 
excepting  to  the  want  of  proof  of  lading.    In  a  second  case, 
however,  the  question  of  the  lawfulness  of  the  contract  was 
raised  and  debated  with  force  by  the  parties  interested.    In 
1756  JoMme  and  Lieutaud  effected  insurances  for  87,400 
fivres,  out  from  the  environs  of  Carthagena  to  Marseilles,  on 
cargo  consisting  of  silks,  which  should  be  laden  on  board  the 
.  tirtan  St.  Joseph,  Captain  Pierre  Gautier.     On  the  point 
of  Cape  Pallos,  fifty-eight  bales  of  silk  were  by  night  put 
on  board  the  vessel.     Contrary  winds  delayed  her  return. 
She  was  arrested  by  a  guard-boat  belonging  to  the  king  of 
Spain.    The  captain  saved  himself  by  swimming,  and  the 
siib  were  confiscated,  being  contraband.     The  insurers, 
proceeded  against  for  payment  of  the  loss,  maintained  that 
^  insurance  was  void.      Sentence  of  the  admiralty  of 
MarBeilles,  on  my  report,  the  31st  July,  1758,  condemning 
Ac  insurers  to  pay  the  sums  by  them  insured.      I  was 
'^bd  for  the  reasons  of  this  decision,  and  placed  them  on 
P^per  accordingly.      M.  Valin  has  inserted  them  in  his 
work."    I  distinguished  between  contraband  carried  on  in  u  ah.  49,  h.t. 
France,  and  that  which  Frenchmen  carry  on  in  foreign 
countries.      All  goods,  whose  importation  or  exportation 
we  forbidden  in  France,  cannot  be  in  any  case  insured,  and 
tbe  insurers  are  not  responsible  for  confiscation  pronounced 
by  authority  of  the  king,  because  the  insurance  is  void. 
Not  so  with  merchandize  whose  contraband  character  exists 
only  wiA  regard  to  foreign  nations.^*  m  straccha,  gL «. 

Tins  distinction  v^as  adopted  by  arr^t  of  the  parlement  of 
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Cbap.  VIII.    Aix,  30  June,  1759,  (confirming  the  sentence).     Pothier,^ 
on  the  other  hand,  has  combated  it  with  much  zeal.      I 


'  ^  **•  should  be  careful  of  disapproving  the  doctrine  of  this  re- 
spectable author,  but  perhaps  he  would  have  been  less  strict 
if  he  had  considered  that  smuggling  is  a  vice  common  to 
all  commercial  nations.  The  Spaniards  and  the  English,  in 
time  of  peace,  practise  it  with  us.  We  then  are  permitted, 
>•  inft».  ch.  12,  by  way  of  reprisal^  to  practise  it  with  them.^^ 
^jyiai.  liT.  19,         In  Chap.  IV.,  last  section,  I  spoke  of  insurance  on 

enemy's  property. 


Section  VI. 

DBTAIL  OF  CERTAIN  EFFECTS  THAT  MAT  BE  INSURBD. 

$  1.  Empty  The  R^glement^  of  Antwerp  forbids  any  insurance  upon 

,  j^   d'Anren    ^^^  ^'^'P  ^^  ^'^Pty  ^^^  without  lading.    This  was  altered  by 
*^'  ^'  the  Ordonnance,^  which  permits  insurance  on  the  body  and 

»  Art.  7,  h.  t.  '  '^  rm  \ 

» lUg.  d'Anwter-  ^€61  of  the  vessclf  empty  or  laden.      The  Reglement*  of 

Amsterdam  forbids  insurance  on  stores,  powder,  shot,  pro- 
visions, and   similar  articles  liable  to  diminution.      The 

«  Art.7and8,h.t.  Ordonnaucc^  permits  insurance  on  the  ri^ng,   apparel, 

armEunent,  and  stores.  By  armament  is  understood  the 
advances  made  to  the  crew,  provisions,  and  munitions  of 
war,  and  all  expenses  incurred  up  to  the  departure  of  the 
vessel.    All  these  are  subject  to  daily  diminution.    But  this 

•  vaiin,  art.  64,     is  Compensated  by  the  freight  the  vessel  eams.^    It  would 

seem,  then,  that  this  freight  should  always  make  part  of 
the  abandonment  in  case  of  loss ;  of  this  I  shall  speak  in 

•  videch.9,        Chap.    XVII.,   Scct.  9,^  when  I  speak  of  the  valuation 

given  to  the  ship,  to  form  the  accepted  capital  under  all 

circumstances. 

$  2.  New  ex-         The  new  expenses  incurred   for  the  ship,  during  the 

the  wur!«"of     course  of  the  voyage,  are  they  presumed  to  increase  the 

the  voyage.        value  of  the  vessel,  so  that  the  increased  value  may  be  the 

subject  of  insurance  ?  Either  the  new  expense  has  had  for 
object  the  reparation  of  injuries  occasioned  by  a  peril  of 
the  sea,  or  it  has  been  incurred  to  supply  stores,  or  in  re- 
pairing the  rigging  deteriorated  by  simple  use.    In  the  first 
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case,  the  expense  is  at  the  charge  of  the  insurer  (c),  and  it    Chip.  VIII. 

may  not  be  passed  to  the  account,  to  augment  the  pri-  ^^ ~ 

mitive  value  of  the  vessel.  In  the  second,  it  naturally 
comes  out  of  the  freight  In  voyages  made  in  company, 
expenses  incurred  for  new  stores  or  new  rigging,  for  re- 
pairs, expenses  of  sickness,  &c.,  are  paid  by  the  mass  of 
freights  earned  or  to  be  earned  during  the  course  of  the 
Yoyage  en  caravan.  Whence  it  seems  to  follow  that  ex- 
penses of  this  nature  cannot  form  the  subject  of  a  new 
insurance.  Two  fictions  never  concur  together :  Fictionis 
fictio  nan  est  J  It  would  require  to  feign  that  the  ship  had  7  oodefkoi,  ad  l. 
retained  her  primitive  value  (which  is  not  the  case),  and  (uk 
that  this  value  had  been  augmented  by  the  new  expense. 

Valin,  however,  maintains  that  the  owners  may  effect 
insurance  on  this  increase  of  expense,^  and  to  this  opinion  •  vaun,  art.  19, 

.      ,      tit.  du  Capitidne, 

1  assent.  During  the  course  of  the  voyage  the  captain  is  tonu  1,  pag.  417. 
permitted  to  raise  money  on  bottomry,  for  the  necessities 
of  the  ship.  The  lender  may  without  dispute  effect  insur- 
ance on  the  loan.  The  same  right  belongs  to  the  owners, 
who  shall  have  paid  bills  of  exchange,  drawn  on  them  by 
the  captain,  for  the  necessities  of  the  voyage.  They  are 
themselves  lenders  on  bottomry,  for  the  sums  they  furnish 
for  this  purpose ;  they  may  then  effect  insurance  on  them. 
If  daring  the  course  of  the  voyage  the  ship  is  taken,  and 
afterwards  ransomed,  it  is  permitted  to  effect  insurance  on 
the  sum  paid  or  promised  to  the  captors.  This  insurance 
will  be  made,  according  to  circumstances,  for  the  account 
of  the  first  owners  or  of  their  insurers.^  !J?'5i'  ^h  ^*' 

sect.  21,  t  o. 

The  R^glement  of  Antwerp^^  forbids  the  making  insur-  §  3.  Tbiogs 
ance  on  ships,  merchandizes  and  things  of  whatever  nature,  '^'^^^''  "^ 
after  they  shall  have  been  laden  or  exposed  to  the  perils  of 
tie  sea;  but  the  making  and  subscription  of  the  insurance 
>n»<  precede  the  hazard.    Kuricke  '^  cites  this  R^glement,  "  Kuricke,  du- 

,  trib.  de  aMocuT. 

and  says  that  insurance  concerns  only  future  and  immment  pag-  ssa. 
perils,  and  not  those  already  passed :  Assecuratio  enim  non 
od  pruteritum,  sed  futurum  et  imminens  periculum  exten- 
ditftr.    This  is  true ;  but  if  the  peril  is  not  yet  terminated, 

(e)  See  2  Marshall,  493. 


174  OP  THE  THINGS  THAT  MAT  BB  INSURED. 


Chap.  VIII.    it  is  not  seen  why  the  subject  already  at  risk  may  not  be 
-^- — '—  insured.     The  Ordonnance^*  allows  insurance  before  or 
during  the  voyage.     Article  3  requires  designation  of  the 
effects  that  shall  have  been  or  shall  be  laden  on  board. 


M  Art.  7,  h.  t. 


Section  VII. 

DIXIEME. 

§  1.  General  By  the  common  law,  one  may  effect  insurance  on  the 

obeenratioos  on 

the  rabject  of  entire  value  of  the  effects  exposed  to  the  perils  of  the  sea.^ 
the  ten  .  g^^  ^  ^^  ^^j  ^j^^^  ^^  assured  may  be  personally  inte- 

>  De  Luca,  de  ^  ^  .  . 

n^*'^«Sdul^''  '^^s^^  ^^  ^^  preservation  of  the  subject  insured,  it  was 
dtac.  70,  n.  27.  forbidden  to  effect  insurance  on  the  whole.  The  Regle- 
«ch.  841. 843  and  mcut  of  Barccloua^  prohibits  citizens  from  making:  insur- 

848,  dtt  Coniulat.  f  , 

ance  beyond  seven-eighths  of  their  interest,  and  foreigners 

beyond  three-fourths.    This  odious  distinction  between  the 

foreigner  and  citizen  in  the  matter  of  insurance,  the  Ordon- 

*Art.  1.  nance'  has  rejected.     Article  18  decides  generally  that 

*'  the  assured  shall  still  bear  the  risk  of  one-tenth  part  of 
the  effects  placed  on  board,  without  express  declaration  in 
the  policy  that  they  intend  having  the  whole  insured." 

♦  Guidon,  ch.  2,    The  Guidou,*  the  R^glement  of  Antwerp,*  and  that  of 

art.  11;  andch.  '  °  .  .  r^ 

15,  art.  8.  Amsterdam,^  assume  the  same  position.    The  Ordonnance^ 

art.  11*.  '   adds,  that  '*  where  the  assured  are  on  board  the  vessel,  or 

dim,^art.  rSd'    are  the  owners  of  it,  they  shall  not  cease  to  bear  the  risk 

15 

V  Art  19.  ^^  ^^  tenth,  even  though  they  have  declared  their  intention 

in  the  policy  to  effect  insurance  on  the  whole." 
$  2.  Agreement       The  agreement  to  insure  the  whole  is  adopted  in  Italy.^ 
whole.  Among  us  it  is  not  prohibited  but  in  two  cases;  1st,  if  the 

•  Roccus,  not.  81 ;  assurcd  are  on  board  the  vessel ;  2nd,  if  the  assured  are 

CasaregU,  disc.  1,  *  ' 

°-  ^*-  owners  of  the  vessel,  whether  on  board  or  not     Valin^ 

*  VaUn,  in  loco. 

shows  that  the  custom  has  established  itself  of  derogating 
from  the  Ordonnance,  even  in  this  part,  in  policies  of 
insurance.  In  fact,  I  have  seen  policies  prepared  at  Bor- 
deaux, in  which  the  insurers  permit  the  owners  of  the 
vessel  to  insure  thdr  entire  interest,  including  the  tenth. 
w  Pothier,  n.  40.    But  Pothicr^^  obscrvcs  with  reason,  that  this  custom  is  an 
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abuse.     The  provision  of  Article  19  of  the  Ordonnance  is    Chap.  VIII, 

prohibitiye ;    and  it  is  not  permitted  to  parties  to  set  it       ^^' 1_ 

aside. 

Whether  the  agreement  for  insurance  of  the  whole  has  §  3.  In  default 
been  omitted,  or  been  stipulated  in  a  prohibited  case,  the  orilfc^^the 
insurance  of  the  entire  value  of  the  subject  put  at  risk  is  "g'fement  is 
not  absolutely  void.    The  contract  is  only  reducible  to  the  ance  made  on 
sum  it  was  lawful  to  insure.    This  results  from  Article  19, 
which,  in  speaking  of  the  assured  who  are  on  board,  or 
owners  of  the  vessel,  limits  itself  to  deciding  that  they  shall 
fu>t  cease  to  bear  the  rish  of  the  tenthj  even  though  they  have 
declared  the  insurajice  to  be  on  the  whole^^  PoSto'n*£' 

To  show  the  mode  of  proceeding  in  deducting  the  tenthy  §  4.  How  de- 
I  shall  cite  a  case.    Joseph  Imbert  effected  insurance  for  tent^istobe 
5,408  livres  on  the  body  of  the  ship  La  Vierge  de  la  ™*^*- 
Garde.     It  was  pretended  that  the  insurance  exceeded  his 
interest ;  the  account  as  made  up  by  our  Admiralty  was  as 
follows : — 

Livres       s. 

Imbert's  interest  in  the  body  of  the  ship    .     7,975     0 
Deduct  for  money  raised  by  him  on  bot- 
tomry      2,000    0 

Remains 5,976    0 

Add  for  premiums  of  insurance   ....       650    0 

6,625    0 
Deduct  the  tenth 662  10 

Remains 5,962  10 

He  effected  insurance  for 5,408     0 

There  remained  then  of  his  interest 

uncovered 554  10 


Consequently  all  was  regular.  So  decreed  by  the  ad- 
miralty at  Marseilles,  16th  Dec,  1751.  The  sentence  was 
confirmed  by  arrfit,  30th  June,  1753.  The  sum  taken  up 
on  bottomry  was  deducted  from  the  account.  The  bor- 
rower could  not  have  insured  it     But  to  the  capital  was 
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Chap.  VIII.    added  the  premium  of  insurance^  of  which  I  shall  speak  in 

'- —  Sect.  12  of  the  present  chapter. 

$  6.  In  the  caie  The  tenth,  is  it  to  be  reckoned  of  the  entire  interest  of 
anew*  the"one  *^®  assured  in  ship  and  cargo  ?  or  are  these  two  objects  to 
^  *^'  ^^h  ^^  ^^  distinguished  ?  Jean  Baptiste  Besson,  owner  of  ship 
other  OD  cargo,  and  cargo,  effected  insurances  upon  the  body  of  the  ship 
be  deducted  ^Y  ^ne  policy,  and  upon  the  cargo  by  another.  The  insur- 
^JJJJ*'*^**  ance  upon  the  cargo  covered  its  entire  value;  that  upon 

the  ship  left  two-thirds  of  the  value  uncovered.  The  vessel 
was  taken  by  the  English.  The  insurers  on  cargo  de- 
manded a  deduction  of  the  tenth.  The  assured  answered, 
that  the  ship  and  cargo  should  form  one  mass ;  that  in  this 
view  he  had  borne  the  risk  beyond  the  tenth  of  the  whole. 
The  insurers  replied,  that  would  be  true,  if  the  insurances 
had  been  made  confusedly  on  ship  and  cargo ;  but  having 
been  made  separately,  they  formed  two  masses,  each  of 
which  must  have  its  tetith  part  uncovered,  without  compen- 
sation from  one  to  the  other. 

Four  arbitrators  were  named.  One  of  my  associates 
and  myself  rejected  the  distinction  of  the  insurers;  and 
grounded  our  so  doing  on  the  reason  of  the  law,  which  is 
to  avoid  the  abuses  and  great  negligence  existing  where 
merchant  shippers  are  insured  for  the  whole^  These  are 
w  Guidon,  ch.  I,    the  words  of  the  Guidon.^*    A  fifth  arbitrator  was  chosen ; 

art.  n.  ' 

and  by  sentence,  11th  September,  1749,  it  was  decided 
that  the  tenth  should  be  pre-levied  on  cargo,  without 
throwing  any  portion  of  it  on  the  ship,  inasmuch  as  the  in- 
surances were  divided. 

In  another  case,  the  brothers  Perron  had  effected  in- 
surance, in  a  single  policy,  for  42,100  livres,  to  wit, 
9,680  livres  on  the  body  of  the  ship,  and  32,620  livres 
on  cargo  of  their  ship,  the  St.  Domingue.  They  pre- 
tended they  had  insured  3,631  livres  too  much  on  the 
cargo,  and  demanded  a  return.  The  insurers  objected,  that 
the  interest  of  the  assured  exceeded  the  sums  insured.  The 
opinion  was,  that  ^'  the  insurances  having  been  made  sepa- 
rately on  ship  and  cargo,  they  could  not  be  confounded." 
By  sentence,  31st  March,  1759,  the  return  on  cargo  was 
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adjudged  to  the  brothers  Perron,  for  whom  M.  Gignoux     Chap.  Vlir. 
was  concerned ;  M.  Massel  was  concerned  for  the  insurers.  — ^^ — 


Valin"  adopts  this  distinction.     To  Pothier/*  however,  "  vaiin,  art.  i8, 

.  ^  .  ^     '  '   h.  t.  pag.  59. 

it  does  not  seem  a  just  one.  " The  tenth,'  says  he,  " of  »«  pothier, n. 42. 
which  the  Ordonnance  requires  the  assured  to  run  the  risk, 
is  the  tenth,  not  of  the  effects  insured,  and  which  are  com- 
prised in  the  policy,  but  of  those  which  have  been  taken 
on  board  the  vessel."  I  am  still  of  my  first  opinion,  con- 
firmed by  that  of  Pothier.  The  question  here  being  of  a 
point  contrary  to  common  right,  and  of  a  means  established 
to  avoid  abuses,  the  object  of  the  Ordonnance  is  answered, 
when  the  assured,  for  pledge  for  his  fidelity,  remains  un- 
covered for  the  tenth  part  of  his  interest  in  the  voyage. 
Article  18  does  not  concern  less  the  body  of  the  ship  than 
the  goods  laden  on  board.  The  whole  then  forms  but  one 
mass,  of  which  it  suffices  that  ouit-tenth  remains  at  the  risk 
of  the  assured. 

I  have  spoken  of  the  bad  usage  of  owners  of  ships,  at  $  6.  Uiiage  at 
Bordeaux,  in  effecting  insurances  upon  this  tenth,  in  spite  ^ 
of  the  prohibitive  provision  of  the  Ordonnance.  In  July, 
1782,  this  case  was  proposed  to  me.  Certain  merchants, 
who  had  an  interest  of  200,000  livres  in  the  body  and 
cargo  of  a  ship,  effected  insurance  at  Bordeaux  for  170,000 
livres,  with  agreement  that  they  insured  to  themselves  the 
^th.  They  gave  orders  to  their  agent  at  Marseilles  to 
effect  insurance  on  the  remaining  30,000  livres.  He  did 
so  to  the  extent  of  27,000  livres.  The  ship  was  taken  by 
the  English.  The  Marseilles  insurers  alleged,  that  they  had 
DO  right  to  insure  here  more  than  10,000  livres,  and  that 
^e  surplus  was  a  case  for  return.  It  was  answered,  that 
^y  were  pleading  in  the  right  of  a  third  party  (rf) ;  that 

(^)  Qu'i/s  ticipaUnt  du  droit  du  tun.  This  is  a  tecboical  expreaduD,  the 
'Bcaoiog  of  which  is  explained  by  a  reference  to  those  texts  of  the  Roman  law, 
tl>at  diitioguisb  between  the  rights  and  privileges  of  third  persons  and  those  of 
(iw  immediate  parties  to  the  suit,  contract,  or  matter  in  hand.  Among  these 
^I«  1,  ff.  de  except,  rei  judic.  and  title  60  of  the  seventh  book  of  the  code. 
^  B  an  occasion  to  remark,  that  laws  prohibitive  of  what  is  otherwise  right, 
*>i^(e  their  own  inconvenience  and  vexatiousness,  by  the  weakness  and 
impracticability  that  is  equally  peculiar  to  them.  In  this  case  the  legislator 
<<«eu  a  pledge  for  honesty,  that  nature  had  overlooked.     His  law  is  a  vicious 

N 
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Chap.  VIII.    they  had  no  concern  in  the  fact  that  at  Bordeaux  the  tenth 

' ' had  been  insured.     I  was  of  opinion,  first,  that  the  alleged 

custom  was  an  abuse  to  which  no  respect  should  be  paid ; 
second,  that  if  by  a  first  policy  made  at  Bordeaux,  or  by  a 
particular  agreement,  they  had  declared  naminatim  20,000 
livres  insured  for  the  tenth,  this  tenth  would  have  been  put 
out  of  line,  and  all  the  rest  would  have  formed  the  subject 
of  the  insurance.  In  that  case  it  might  have  been  replied 
to  the  insurers  at  Marseilles,  that  they  were  pleading  in  the 
right  of  a  third  party.  But  the  natural  order  of  things 
has  not  been  altered  by  any  special  agreement;  the  in- 
surances made  at  Bordeaux  have  ipso  jure  affected,  firstly, 
the  fi'ee  part  of  the  interest  at  risk.  The  tenth  remained 
behind,  and  in  the  rank  that  was  proper  to  it.  It  is  this 
tenth,  existing  in  nature,  that  has  been  insured  at  Mar- 
seilles, and  to  this  the  provisions  of  the  law  and  our  juris- 
prudence are  opposed. 

Thus  far  I  have  treated  of  material  objects,  really  exposed 
to  the  perils  of  the  sea,  and  which,  according  to  circum- 
stances, are  capable  or  incapable  of  forming  the  subject  of 
insurance  properly  so  called.  I  proceed  now  to  consider 
several  other  matters,  which,  not  having  in  themselves 
either  form  or  physical  consistence,  depend,  in  certain 
respects,  on  the  fate  of  the  voyage,  and  may  or  may  not 
form  the  subject  of  the  contract  of  insurance. 


Section  VIII. 

FREIGHT. 

$  1.  Ppeliminary       1.  Freight  is  a  salary  paid  or  promised  to  be  paid  to  the 

captain,  on  condition  that  he  will  transport  merchandize 

excrescence  on  a  system,  with  which  it  has  no  sympathy  of  relatiomhip,  nor  unity 
of  action.  If  such  a  law  operates  at  all,  it  is  in  doing  violence  to  beUer  prin- 
ciples than  itself,  in  producing  disorder  and  injury  in  many  directioDS ;  but, 
having  no  foundation  in  the  nature  of  things,  it  is  for  the  most  part  shortlived 
and  fragile,  weak  and  circumscribed,  capable  of  mischief,  but  useless  for  good, 
llie  Code  de  Commerce,  Art.  334  and  335,  has  entirely  removed  this  limitatioa 
of  the  right  of  insurance. 
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or  passengers  to  the  place  named.     If  this  transport  is  not    Crap.  VIIL 
made,  whether  through  accident  (with  certain  exceptions  — ^^ ^ 


and  modifications)  or  through  the  fault  of  the  captain,  the 
freight  is  not  due. 

2.  Ordinarily  the  freight  is  paid  only  in  the  place  of 
discharge,  but  nothing  prevents  its  being  paid  in  advance.*  tit^**fiet^*p*' 
Payment  made  before  the  voyage  is  considered  as  a  species  cSnt';^{f^  m. 
of  loan,  which  the  shipper  makes  the  captain.^  •  ^'d^*^iF'ub 

3.  "  No  freight,"  says  the  Ordonnance,  "  is  due  for  mer-  Jj^l;  Vif^^*' 
chandize  lost  by  shipwreck  or  stranding,  pillaged  by  pirates,  *^ 

or  taken  by  enemies."*  (g)     In  such  case  the  shipper  is  » Art.  is.  tit,  dn 
dispensed  from  payment  of  the  freight,  and  if  he  has  paid  cont.inarit.ii.6«. 
it  in  advance,  he  has  a  right  to  reclaim  it.*  *  ^^*  ^*' 

4.  This  article,  after  having  decided  that  no  freight  is  due 
on  merchandizes  lost,  and  that  the  master  is  bound,  in  this 
case,  to  restore  the  freight  paid  to  him  in  advance,  adds, 
if  there  is  no  agreement  to  the  contrary.  "  An  agreement, 
then,  is  valid,"  says  Pothier,  ^'  that  the  freight  shall  be  due 

ia  every  event."*   Valin^  does  not  approve  of  this :  "  Were  i^^f'^!* 
it  only,"  says  he,  "  on  account  of  the  malversations  which  °'  **'. 

^        ,  ,  •  Valln,  torn.  1, 

the  certainty  of  gain  of  the  freight  may  occasion  on  the  p^-  **'• 
part  of  the  master."     Cleirac^  feared  the  same  abuses;  'cieir»e,pag.8i7. 
but,  as  Valin®  himself  says,  the  fear  of  crime  should  not  !  ^•"°»  ■^-  **• 
prevent  us  from  holding  to  the  rules  of  justice.    These  rules 
are,  to  keep  to  agreements  once  made,  pacta  servabo,  when 
injurious  neither  to  good  manners,  nor  the  essence  of  the 
contract,  nor  any  prohibitive  law.    The  agreement  in  ques- 
tion is  permitted  by  the  Ordonnance,  and  approaches  the 
rule  established  by  the  Roman  ^  law :  Qui  operas  suas  lo-  *^'  '*'  ^-  ***^**- 
cook,  totius  temporis  mercedem  accipere  debet,  si  per  eum 
»<wi  stetit  quomintts  operas  prestet. 

These  principles  stated,  let  us  examine  whether  freight 
may  become  the  subject  of  insurance. 
The  Ordonnance^®  says,  "neither  the  owners  of  ships  fj^f^"^,^ 


(«)  The  Code  de  Commerce,  Art  302,  has  a  like  proviuon.  According  to 
^  Bot  only  ia  the  freight  not  due,  but  it  is  to  be  restored,  if  paid  beforehand, 
^  there  ia  no  agreement  to  the  contrary.  It  is,  then,  still  legal  in  France,  to 
*PV  that  the  freight  aball  be  doe  in  every  event. 

n2 


w  AiU  1ft,  b.  t. 
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Chap.  VHI.    noF  their  masters  shall  effect  insurance  on  the  freight  to  be 
'     earned  by  their  vessels"  (/).    Cleirac**  mentions  two  reasons 


Guidon,  pag.  317-  for  such  a  dccision.  "  Freight,"  says  he,  "  sufficiently  pri- 
vileged in  other  respects,  cannot  be  insured :  Quia  duee 
specialitates  non  possunt  concurrere  aired  idem.  And  for 
the  additional  reason;  to  render  the  master  more  careiul 
of  the  preservation  of  the  ship  and  merchandize,  which  he 
might  neglect,  if  his  freight  were  insured :  Ne  detur  occasio 
ad  delinquendum,^^  The  first  of  these  reasons  does  not 
appear  to  be  legal ;  for  nothing  prevents  the  multiplying 
securities  for  the  same  object.  The  second  is  good;  but 
the  main  reason  of  the  provision  is  this :  freight  to  be 
earned  is  an  uncertain  profit.  It  will  be  the  price  of  a  safe 
voyage,  and  the  civil  fruit  of  the  ship.     It  is  not  so  yet ;  it 

Usage  in  Italy.   Cannot  then  become  the  subject  of  insurance.     In  Italy  it 

is  permitted,  as  Roccus  informs  us,  to  insure  freight  to  be 

"  Rocciu,  not.     earned.*^    The  same  author  examines,^^  if  after  the  safe 

»  Not.  91.  arrival  of  the  ship,  the  insurers  are  responsible  for  the  ex- 

penses incurred  in  securing  payment  of  the  freight  insured. 
He  pretends  that  they  are.  All  this  is  opposed  to  our 
usages  iff). 

$  3.  Freight  The  Declaration  of  17th  August,  1779,**  says  :    Freight 

earned  may  be  insured,  but  shall  not  form  part  in  the 
abandonment  of  the  ship,  if  not  expressly  comprised  in  the 
policy.  At  Marseilles,  it  was  not  thought  that  freight 
earned  could  ever  become  the  subject  of  insurance  on  the 
part  of  the  owners  of  the  ship ;  but  since  the  king  has  per- 

(/ )  The  Code  de  Commerce,  Art.  347,  has  re-enacted  this  prohibition.  At 
the  time  of  the  discussion  of  the  Code,  says  Boulay  Paty,  the  Chambers  of 
Commerce  of  Nantes  and  Bordeaux,  and  the  Court  of  Cassation,  expreased 
the  desire,  that,  in  imitation  of  the  English  practice,  a  greater  extension  should 
be  given  to  the  liberty  of  insurance  ;  that  freight  to  be  earned  should  hereafter 
be  permitted  to  be  insured ;  that  the  valuations  of  the  assured  should  be  ad- 
mitted, so  that  it  should  suffice  to  prove  that  the  quantity  and  kind  of  merchaodiie 
had  been  placed  on  board.  But  the  new  legislator,  like  the  old,  choae  that 
insurance  should  be  the  guarantee  of  a  subject  exposed  to  the  perils  of  the  sea, 
and  not  a  wager. 

(g)  Juvenal  perhaps  has  expressed  in  short,  the  feelings  of  the  merchant 
whose  ship  has  been  wrecked,  and  his  hopes  of  gainful  adventure  frustrated,  and 
who  lives  under  the  empire  of  the  French  Ordonnance  — 

Furor  at  post  omnia  perdtre  naulum ! — Sat.  S. 


X  Art.  6. 
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mitted  it,  such  must  necessarily  become  the  practice.     All    Chap.  vili. 
the  difficulty  is  reduced  to  knowing  what  is  to  be  under- 


stood hy  freight  earned.     VaHn"  and  Pothier  ^^  understand  Opinions  of 
by  it,   "  a  freight,  which  by  the  terms  of  the  contract  potlner  on  the 
between  the  owners  of  the  ship  and  the  shippers,  is  to  be  subject  of  freight 
paid  in  every  event ;  in  the  case  of  the  loss  of  the  vessel  «  vaiin,  art.  is, 
and  goods,  as  in  that  of  safe  arrival."     "  It  is  evident,"  say  w  Pothier,  n.  36. 
they,  "  that  this  freight  cannot  be  the  subject  of  insurance  on 
the  part  of  the  owner  of  the  ship,  since  he  does  not  run 
any  risk  in  respect  to  it." 

If  the  freight  thus  stipulated  in  every  event  has  been  paid 
before  departure,  it  is  presumed  to  have  been  employed  in 
fitting  out  the  ship,  but  cannot  form  part  of  the  capital  of 
insurances,  effected  by  the  owners  on  the  body  of  the  ship, 
for  their  own  account ;  otherwise  the  insurance  would  ex- 
ceed their  original  and  true  interest^^  (A).     If  the  freight  sti-  "  vid.  infra,  ch, 

^  ^  °  17,  sect.  9. 

(h)  If  money  thus  paid  in  advance  for  freight  to  the  owner  is  laid  out  by 
him  on  the  ship,  it  would  secra  to  enter  into  and  form  part  of  its  value,  and 
therefore  to  become  incidentally  a  proper  subject  for  insurance.  Valin  is  of 
thb  opinion.  He  states  that  the  owner  may  effect  insurance  on  the  value  of  his 
ship,  with  all  that  it  has  cost  to  fit  it  out,  and  that  the  advantage  he  finds  in 
stipulating  for  freight,  payable  in  every  event,  and  paid  in  advance,  is,  that  he  is 
not  obliged  to  exclude  it  from  his  insurance,  which  he  would  be  obliged  to  do  if 
it  is  entitled  to  be  c^Wed  freight  to  be  earned.  But  if  he  does  not  lay  it  out  on  the 
ship,  it  most  be  excluded  from  the  insurance  ;  and,  therefore,  it  is  nothing  more 
than  the  advantage  that  in  any  case  flows  from  the  possesion  of  ready  money. 
Vmlin't  commentary  on  this  article  is  not  clear.  In  making  abandonment  of 
the  ship,  he  does  not  doubt  that  the  owner  must  include  in  it  this  freight,  so  far 
as  it  relates  to  the  goods  saved.  This,  indeed,  would  seem  to  be  a  right  of 
which  the  insurers  may  not  be  lawfully  deprived.  Hence  again,  it  appears 
dial,  in  his  view,  the  owner  may  effect  insurance  on  this  freight.  But  if  it  forms 
an  insurable  interest  in  him,  can  it  be  doubted  that  it  falls  within  the  description 
of  freight  to  be  eartud,  and  therefore  is  prohibited  by  the  Ordonnance  1  But  in 
ft  previotts  paragraph  he  had  stated,  that  with  regard  to  the  owner  it  is  not  a 
qoestion  of  insurance  on  his  part,  since  he  has  already  received  it,  independently 
of  the  fate  of  ship  and  goods.  The  difficulty  may  be  solved  perhaps  thus — 
1.  The  money  paid  in  advance  for  freight,  whether  payable  in  every  event  or 
not,  when  it  reaches  the  hands  of  the  owner  of  the  ship  is  no  longer  freight,  and 
it  is  ft  misnomer  so  to  term  it.  It  is  simply  money,  which,  being  in  possession, 
he  has  the  power  of  using  as  he  pleases  ;  but  he  continues  subject  to  the  responsi- 
bilities and  rights  of  the  contract  under  which  he  has  received  it.  2.  If  freight, 
not  payable  in  every  event,  is  paid  in  advance,  in  ca»e  of  loss  it  may  be  re- 
claimed. The  abandonment  to  the  insurers  on  ship  roust  include  the  freight 
earned  on  the  voyage,  whether  paid  in  advance  or  not,  whether  payable  in 
every  event  or  not.    Thus  the  owner  holds  this  payment  subject  to  contingencies. 
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Chap.  VIII. 
Sect.  VIIL 


Answer  of  oar 
Chamber  of 
Commerce. 


pulated  in  every  event  is  still  due  to  the  owners  of  the  ship, 
the  insurance  which  the  latter  should  effect  on  such  a 
freight,  would  be  nothing  more  than  a  simple  guarantee 
of  the  solvency  of  the  debtor.  I  will  observe  with  Valin 
and  Pothier,  that  the  passenger  or  shipper,  who  has  paid, 
or  promised  to  pay,  the  freight  in  every  event,  may  effect 
insurance  on  it,  because  this  freight,  definitively  earned  to 
the  owner,  is  an  outlay  of  which  they  risk  the  loss,  if 
through  a  peril  of  the  sea  the  ship  does  not  arrive  at  the 
destined  port  (i). 

The  Chamber  of  Commerce  at  Marseilles,  being  con- 
sulted on  the  intended  Declaration  of  17th  August,  1779, 
answered,  that  the  captain  could  effect  insurance  on  goods, 
laden  on  board  for  his  account,  and  purchased  through 
means  of  the  freight  successively  earned  at  the  different 

subject  to  the  future  rights  of  the  party  from  whom  he  has  actually  received  it,  or 
of  bis  own  insurers  on  ship  ;  but  these  rights,  though  rigorous  towards  him,  wiU 
not  clash  with  one  another.  3.  If  the  owner  lays  out  money,  thus  derived  from 
freight  payable  in  every  event,  on  the  ship,  it  adds  to  its  insurable  value ;  it  it 
embarked  in  the  same  voyage  with  the  ship,  and  thus  is  capable  of  insuranoe. 
In  France  be  cannot  insure  this  money  a  freight ;  nor  in  England ;  because  it 
is  not  described  by  the  terra,  and  if  it  were,  freight  payable  in  every  event  is  not 
an  interest  susceptible  of  loss  or  damage  by  the  perils  of  the  sea.  In  England 
and  the  United  States,  insurance  by  the  owner  on  freight,  though  this  freight  ia 
paid  in  advance,  would  not  present  any  difficulty.  In  France  it  is  the  prohibition 
of  a  thing*  otherwise  right,  that  in  this  and  other  instances  leads  first  to  efforts  at 
evasion,  and  then  to  embarrassments  difficult  to  disentangle.  The  text  appears 
irreconcilable  with  this  view,  with  other  passages,  with  Valin,  and  with  the 
principle,  that  money  laid  out  on  the  ship  before  the  voyage  commences,  even  on 
stores  and  provisions,  goes  to  increase  its  insurable  value,  or,  in  the  words  of 
Lord  EUenborough,  that  hull  and  outfit  are  both  covered  by  insurance  on  ship. 
(?)  It  seems  a  confusion  of  terms  to  say,  that  the  passenger  or  shipper  may 
effect  insurance  on  freight.  In  England  and  the  United  States,  not  freight,  but 
the  benefit  purchased  by  freight,  would,  in  such  case,  form  the  subject  of  in- 
surance ;  and  this  would  not  be  intended  or  covered  by  the  word  freight  in 
the  policy.  As  to  freight  paid  in  advance,  the  right  to  reclaim  it,  in  case  (^ 
the  vessel  not  arriving  at  her  destination,  or  the  goods  perishing,  if  it  would 
not  exclude  an  insurable  interest  on  the  part  of  the  passenger  or  shipper, 
roust  at  least  be  comprised  in  the  abandonment  of  that  interest.  But  if  insured, 
it  must  be  specially  described  in  the  policy.  From  Lord  Tenterden*s  remarks 
in  Winter  v.  Haldimand,  it  would  not  be  intended  or  covered  by  the  term 
freight.  In  France  this  benefit,  like  all  other  future  advantages  and  incor- 
poreal existences,  is  proscribed  by  the  Ordonnance ;  and  hence,  to  reconcile 
an  unnatural  law  with  the  position  of  things,  and  the  necessities  of  men  in  com* 
merce,  writers  of  the  strongest  and  clearest  views  are  forced  to  resort  to  a  device 
that  accords  not  with  the  meaning  of  terms  nor  the  deductions  of  reason. 
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points  of  his  route.    This  has  reference  to  the  Coutumier  of    Chap.  Vlll. 
Amsterdaniy^  where  it  is  said,  that  captains  may  effect  in —  ^"' 


surance  on  merchandizes  purchased  with  their  wages  and 

emoluments.     But  this  would  not  be  effecting  insurance  on 

freight  earned;  it  would  be  to  effect  insurance  on  goods 

purchased,  it  matters  not  by  what.     The  freight  once  paid, 

becomes  money,  of  which  the  captain  may  dispose  according 

to  his  prudence,  saving  his  accountability  to  others:    Pre-  »  ^  ji  ff.de 

tium  non  ex  re,  sed  propter  negociationem  perdpitur}^  JSJ*  **  ^^' 

M.  Figon,  of  Marseilles,  a  very  intelligent  merchant,  who  Opinion  of  a 

has  had  the  goodness  to  read  over  my  manuscript,  and  to 

whose  information  I  owe  much,  has  given  me  his  views  on 

the  subject  of  this  phrase  freight  earned.     My  ship,  says 

he,  has  taken  on  board,  at  Martinique,  sugars,  at  a  freight 

of  48  deniers  the  pound  weight,  to  be  delivered  at  the 

first  port  in  Europe,  on  condition  that  this  freight  shall  be 

sixty  den.  if  the  ship  arrives  at  Marseilles.    I  receive  advice 

that  the  ship  has  entered  the  port  of  Cadiz.    It  depends  on 

me  to  give  orders  to  the  captain  to  end  the  voyage  at 

Cadiz,  and  to  demand  the  freight  of  48  den. ;   but  for 

<xrtain  reasons  I  write  to  him  to  continue  the  voyage  to 

IMarseilles,  and  I  effect  insurance  for  4000  livres,  to  which 

sam  the  freight  earned  in  the  port  of  Cadiz  amounted. 

Se  added :  my  ship  has  taken  on  board,  at  Martinique, 

sugars,  at '  a  freight  of  60  den.,  to  be  delivered  at  Mar- 

^Ues,  or  whatever  other  port  in  Europe  the  ship  shall 

<nter.    It  arrives  at  Bordeaux;  I  send  orders  to  the  captain 

to  continue  the  voyage  to  Marseilles,  and  I  effect  insurance 

<m  the  freight  that  I  would  have  demanded  at  Bordeaux,  if 

the  ship  had  discharged  there. 

I  replied,  that  this  system  was  opposed  to  legal  prin-  otMervations 
dples;  for  in  your  first  hypothesis,  if  the  ship,  in  place  o5fn°onS*the 
of  discharging  at  Cadiz,  continues  her  route  to  Marseilles,  merchant, 
the  freight  of  48  den.,  and  its  increase,  will  remain  in  the 
category  ot  freight  to  be  eamedj  until  the  arrival  of  the 
▼essel  at  Marseilles.     It  is  not  until  then  that  the  entire 
freight  will  be  really  earned  to  you.    The  right  to  demand 
at  Cadiz  the   freight  of  48  den.  was   conditional.    Ac- 
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Chap.  VIII.    cording  to  the  clauses,  which  it  is  usual  in  time  of  war 
'- —  to  insert  in  bills  of  lading  made  in  the  French  Islands,  the 


freight  was  payable  in  Europe,  at  the  port  where  the  ship 
should  discharge.  Thus  the  discharge  not  having  been 
made  at  Cadiz,  the  condition  did  not  attach  there.  Cadiz 
was  a  simple  port  of  repose,  and  things  are  returned  into 
the  order  prescribed  by  Art.  18  of  the  Ordonnance,  ac- 
cording to  which,  if  the  ship  perishes,  there  is  no  freight 
due  on  merchandizes  lost  by  shipwreck.  The  same  observa- 
tions apply  to  your  second  hypothesis;  for  because  you 
were  allowed  to  discharge  the  ship  at  Bordeaux,  and  to 
demand  the  freight,  it  does  not  follow  from  this  that  you 
have  demanded  it.  The  freight  would  have  been  earned  to 
you,  if  the  goods  had  been  delivered  on  shore  at  Bordeaux ; 
they  were  not  so  delivered.  The  ship  continues  her  route 
to  Marseilles;  if  she  perishes,  the  freight  is  not  due. 
You  are  not  allowed  then  to  effect  insurance  on  it,  because 
it  is  forbidden  to  insure  an  uncertain  profit. 
Opinion  of  the  The  Declaration  of  1779,  however,  appears  to  agree 
adopted  at  the  with  the  opinion  of  M.  Figon.  His  opinion  was  adopted 
^^^^  at  the  Loge.     I  likewise  adopt  it,  until  a  more  luminous 

solution  of  the  diflSculty  shall  be  given.  We  are  not  then 
to  ponder  over  the  grammatical  meaning  of  the  phrase; 
but,  by  freight  earned,  we  must  understand  every  freight 
which  there  could  have  been  a  right  to  demand  in  the  in- 
termediate port. 

A  convoy,  to  the  number  of  128  sail,  commanded  by 
the  Marquis  De  Chabert,  coming  from  St.  Domingo,  ar- 
rived in  the  roads  of  Groais,  30  July,  1782.  It  contained 
41  Marseillese  vessels,  which  could  have  made  at  Lorient 
their  entire  discharge.  The  freight  had  then  been  earned, 
in  conformity  with  the  agreement  stipulated  in  the  bills  of 
lading.  Several  of  these  Marseillese  vessels  received  orders 
to  go  to  Nantes  or  to  Bordeaux.  Their  owners  effected 
insurance  on  the  freight  eamed,  that  is  to  say,  the  freight 
that  would  have  been  earned  at  Lorient,  if  the  ship  had 
discharged  there. 
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To  reconcile  my  own  views  with  the  meaning  attributed  Chap.  virr. 
to  Art.  6  of  the  Declaration  of  1779,  I  say  that  the  in-  ^ect.  viil^ 
surance  of  this  pretended  earned  freighty  is  a  species  of 
wager,  authorized  for  the  advantage  of  trade  :  If  the  goodsy 
on  which  I  could  have  demanded  freight  at  Lorient^  in  case 
the  ship  had  discharged  there^  perish  on  the  parage  from 
Lorient  to  JBordeauXf  you  will  pay  me  the  value  of  this  same 
freight,  again  become  an  uncertain  profit  for  me,  and  in 
recompense  for  the  risk  to  which  you  submit,  I  will  pay  you 
such  a  sum.  This  species  of  wager  must  necessarily  be 
subjected  to  certain  rules : 

1.  If  I  had  already  effected  an  original  insurance,  out 
from  the  Islands  to  Marseilles,  with  agreement  to  except 
the  freight  out  of  the  abandonment  in  case  of  loss,  it  would 
be  allowable  for  me,  in  the  case  proposed,  to  effect  in- 
surance likewise  on  the  pretended  earned  freight,  just  men- 
tioned. 

2.  If  agreement  to  except  the  freight  out  of  the  abandon- 
ment in  case  of  loss  was  not  inserted  in  the  prior  insurance, 
which  still  subsists,  it  would  be  necessary,  in  effecting  in- 
surance on  this  pretended  earned  freight,  to  take  care  to 
stipulate  in  ray  wager,  that  I  should  be  excused,  in  case  of 
loss,  from  abandoning  the  freight  to  these  second  insurers ; 
for  it  would  be  impossible  for  me  to  abandon  it  in  solidum 
to  two  different  classes  of  insurers,  who  have  nothing  in 
common  together. 

3.  If  my  prior  insurance  has  terminated  in  the  port  first 
^tered  in  Europe,  I  may  add  to  the  cost  of  the  vessel  this 
Pretended  earned  freight,  and  effect  insurance  on  the  whole 
to  Marseilles ;  but  in  that  case  this  freight  must  be  ex- 
P^ly  comprised  in  the  policy.  If  it  is  not  expressly 
comprised  therein,  it  shall  not  form  part  in  the  abandon- 
ment of  the  ship ;  that  is  to  say,  the  new  insurers  will  not 
^  bound  to  pay  anything  in  respect  of  it. 

The  Declaration  of  1779,  interpreted  in  the  sense  that  §4.  False  in- 
"^  been  given  it,  is  to  be  taken  strictly.     Because  it  is  tempLd  u>°be' 
allowed  to  insure  the  freight  that  might  have  been  earned  S^°a«tion  of 

1779. 
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Chap.  VIII.  in  the  intermediate  port,  it  does  not  follow  that  in  every 
'- ^  other  case  the  provision  of  the  Ordonnance  may  be  disre- 
garded. Certain  persons  at  Marseilles  thought  they  saw 
in  this  new  law  an  indefinite  permission  to  insure  ^rei^A^  to 
be  earned  J  and  I  have  seen  policies,  made  in  Aug.  1782,  by 
which  insurance  was  effected  out  from  the  French  islands 
to  Marseilles,  on  the  freight  to  be  earned  by  such  a  vessel ; 
the  insurers  consenting  thereto,  and  renouncing  so  far  as 
need  shall  be,  and  by  express  agreement ,  the  provision  of 
the  Ordonnance, 

My  ship,  laden  on  freight,  sets  sail  from  Martinique  to 
return  to  Marseilles.  I  have  effected  insurance,  with  the 
exception  of  the  tenth,  on  all  that  it  had  cost  me  to  place 
the  ship  in  a  condition  to  return.  If,  by  a  later  policy,  it 
was  allowed  me  to  effect  insurance  on  the  freight  to  be 
earned,  (with  respect  to  which,  I  would  have  taken  the 
precaution  to  stipulate  the  agreement  with  my  first  insurers, 
that  the  freight  should  be  excepted  from  the  abandonment 
in  case  of  loss),  a  serviceable  disaster  would  procure  me 
the  greatest  benefit.  It  is  perceived  how  much  this  system 
is  opposed  to  the  nature  of  the  contract  of  insurance.  The 
Ordonnance  has  prohibited  it.  The  Declaration  of  1779 
does  not  authorize  it.  Whence  it  follows,  the  policies  I 
have  just  mentioned  are  null,  and  should  be  broken. 

At  Bordeaux,  when  the  assured  stipulate  with  the  first 
insurers,  the  agreement  to  except  the  freight  out  of  the 
abandonment  in  case  of  loss,  it  is  the  usage  to  add  in  the 
policy,  that  this  freight  sliall  remain  to  them  definitively 
earned.  But  it  will  not  remain  to  them  definitively  earned, 
except  in  the  case  provided  by  law.  Until  then  it  is 
freight  to  be  earned.  It  is  in  the  category  of  uncertain 
profits.  It  is  incapable  of  forming  the  subject  of  insurance, 
properly  so  called.  It  would  require,  therefore,  a  special 
law  to  allow  the  making  this  freight  the  subject  of  a  mari- 
time wager. 

What  is  to  be  understood  by  insurance  of  freight  to  be 
earned  ?     If,  on  going  out  from  Martinique,  the  ship  strikes 
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on  a  rock,  and  no  vessel  is  found  to  carry  the  goods  saved    Chap.  VIII. 

to  their  port  of  destination,  no  freight  would  be  due,  be '- — 

cause  of  the  interruption  or  breaking  up  of  the  intended 
voyage.  So  there  will  be  no  freight  due  if  the  goods 
perish.  The  insurance  would  bear  then  on  nothing.  To 
wish  to  demand  of  the  insurers  the  price  of  a  freight  that 
has  never  existed,  is  to  give  a  body  to  thought,  and  real 
existence  to  a  figment  of  the  brain.  It  is  to  lead  the  mas- 
ters of  vessels  to  sacrifice  the  interest  of  merchant  shippers. 
Such  are  the  effects  of  the  new  kind  of  insurance  it  is 
attempted  to  introduce  among  us.  It  may  not  be  con- 
cealed how  much  it  concerns  the  good  order  of  commerce 
to  oppose  subtleties  that  would  only  serve  to  invert  the 
principles  of  maritime  law,  and  to  open  a  door  to  the 
greatest  abuses. 

The  fear  of  these  inconveniences  makes  itself  less  felt  on 
the  subject  of  insurance  on  freight,  that  there  might  have 
been  a  right  to  demand  in  the  intermediate  port.  It  may 
be  said,  that  this  freight  had  already  received  some  shadow 
of  physical  existence,  through  the  additional  value  of  the 
goods  arrived  in  Europe.  There  was  a  right  of  action  to 
demand  it:  Is  qui  actionem  habet  ad  rem  recipiendam, 
ipsam  rem  habere  videtur^^  It  is  for  the  public  interest  »l.  is,  ff.de  wg. 
that  ships  should  return  to  their  own  home.  In  the  course 
of  the  present  war,  the  most  of  our  merchant  vessels  that 
sail  for  the  French  islands,  or  the  Anglo-American  continent, 
appear  no  more  to  our  eyes.  Our  port  is  a  desert.  Our 
commerce  languishes.  It  is  deprived  of  its  natural  aliment, 
and  of  the  means  of  reproducing  itself.  It  is  essential  then 
to  favour  the  return  of  these  vessels,  and  this  is  favoured  in 
allowing  insurance  on  the  freight  termed  earned.  But  the 
same  reasons  do  not  apply  to  the  subject  of  freight  to  he 
earned^  properly  so  called.  Insurance  on  this  would  only 
serve  to  multiply  unseaworthy  vessels  and  shipwrecks. 

I  have  said  that  the  Declaration  of  1779  is  to  be  taken  $5.  Other  ques- 
strictly.    Thus,  because  it  allows  insurance  on  the  freight  subject  of  the 
that  might  have  been  earned  in  the  intermediate  port,  it  j^^®^^**™^*®**  ®^ 
does  not  follow  from  this  that  the  mariners  may  effect  in- 
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Chap.  VIII.  surance  on  the  wages  they  might  have  demanded  at  the 

Sect.  VIII.  .  .  ? 

'- same  place,  if  the  ship  had  discharged  there.     Again,  it 


does  not  follow  from  this  that  the  merchant-shipi>ers  may 
effect  insurance  on  the  additional  value  of  the  goods.  All 
these  objects  are  circumscribed  within  the  category  of  un- 
certain profit,  and  will  not  be  realized  until  the  time  of 
the  actual  discharge  of  the  vessel.  The  mariners  are  hired 
for  the  entire  voyage,  and  cannot  quit  without  rendering 
themselves  guilty  of  desertion.  It  is  true,  the  merchant- 
shippers  might  at  the  intermediate  port  withdraw  their 
goods,  on  paying  the  entire  freight,  and  the  expenses  of 
breaking  bulk  and  reloading ;  but  if  they  do  not  withdraw 
their  goods,  they  continue  to  be  bound  by  the  terms  of  the 
bill  of  lading ;  things  remain  in  position,  and  the  insurance 
may  not  exceed  the  primitive  value  of  the  goods,  on  which 
the  risk  runs  to  the  place  of  final  destination. 

If  the  ship,  which  sets  sail  from  Lorient  to  go  to  Bor- 
deaux or  to  Marseilles,  is  captured  by  the  English,  may  the 
mariners  demand  to  be  paid  their  wages  out  of  the  freight 
insured  ?     I  answer,  no  ;    1 .  because  they  are  strangers  to 
« Trait*  dea  cont.  this  iusuraucc ; '^   2.  bccausc  it  concerns  the  public  good 

k  la  grosse,  ch.  4,  ,  ^  .  . 

■ect.  1 1,  §  5.         that  the  mariners  should  be  interested  in  the  preservation 

of  the  ship,  through  the  desire  of  preserving  their  wages. 


Section  IX. 

PROFITS. 

§  1.  Profit  on  In  Italy  merchants  are  permitted  to  effect  insurance  on 
»"t  °  42  *^^  expected  profits  on  their  goods ,^  The  Ordonnance* 
not^sp'santema,  fo^bids  it.  It  has  adopted  on  tliis  point  the  former  of  the 
sSccia,"dJ^cam-  dccisions  Contained  in  the  part  of  the  Digest  which  treats 
n.  leSr&c*  '  of  the  Rhodian ^  law  de  jactUy  where  it  is  said,  detrimentiy 
Art.  15,  h.t.  ^^^  litcriyjit  prcEstatio,  In  fact,  profit  depends  on  an  event 
Leg.  Rh.de jactu.  uncertain,  and  negotiation  that  has  not  yet  taken  place.    It 

is  a  mental  figment  not  existing  on  board  the  ship,  and 

consequently  cannot  be  insured. 
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But  when  the  profit  is  made,  and  actually  earned,  the    Chap.  viii. 
merchant  may  effect  insurance  on  it :  Lucrum  qucesitum  — ^^^'  ^^' 


amittere,  est  damnum  patu*     For  instance,  I  have  effected  *  Mantica,  de 

^  '  tacitia,  lib.  13, 

insurance,  out  and  home,  to  Martinique,  on  a  cargo  of  the  *»*•  >*»  »•  *• 
value  of  50,000  livres.     The  ship  arrives  at  Martinique ;  I 
have  advice  that  a  sale  has  been  made  to  considerable 
advantage,    and   that  the   proceeds   are  of  the  value   of 
100,000  livres,  French  money.      I  can  without  difficulty  , 
effect  insurance  on  the  60,000  livres  of  profit,  inasmuch  as  p^?hterV's7- 
this  is  a  profit  made  and  earned.^  l^Vt^"^''^'^' 

A  simple  expectation  may  form  the  subject  of  a  contract  §  2.  Profits  ex- 
of  sale.     If  a  fisherman  sells  to  some  one  a  cast  of  his  net  Bshery  o7the 
for  a  certain  price,  this  forms  a  true  contract  of  sale,  even  ^^^^' 
though  it  should  happen  that  no  fish  were  taken :  quia  spei 
mptio  estfi    An  expectation  may  likewise  form  the  subject «  l.  8,  §  i,  ir.  de 
ot  a  wager.     But  the  hope  of  a  full  net  is  a  contingency  l.ii,  §i8;L.i2. 

^  '■^  *=>         •'    ff.  de  act.  empt. ; 

incapable  of  forming  the  subject  of  a  contract  of  insurance :  piJ^teJ^T^it* 
Incertum  est  an  caperentur?      The  subject  insured  must  be  5"^*°*"'°®- 

,    ,  ,  •^  '  L.29,  §S,ff.ad 

an  existing  physical  body,  whose  substance  must  be  exposed  i-Muii. 
to  the  perils  of  the  sea.     Nothing  would  prevent  the  insur- 
ing fish  already  taken  in  the  net. 

Wild  beasts,  birds,  fish,  and  other  animals  that  live  in  the 
air,  on  the  earth,  or  in  the  sea,  belong  by  the  law  of  nations 
to  the  first  person  seizing  them :  Simiil  atque  ah  aliquo 
^ta  fuerint,  jure  gentium  statim   illius   esse  incipiunt,^  ■  ^'dw^LL* 
But,  that  they  may  belong  to  the  first  occupant,  he  must  idqair  rer  domin. 
have  corporal  possession  of  them.     "  And  this  possession," 
says  Grotius,  "  is  acquired  not  only  by  the  hands,  but  also 
w*th  instruments,   such  as  traps,  nets,  nooses."^     If  an  » Grotiu«,  Uv.  f, 
animal,  woimded  by  the  hunter,  takes  to  flight,  it  does  not  i°I^*^\i*^^j,i* 

'  "^  '  O      '  (9;  Wolff,  §217; 

belong  to  him  until  he  capture  it,  for  it  may  happen  it  will  um^w,  ff.^'JSl 
escape  him :  Quia  multa  acddere  possunt,  ut  eam  non  ?,*^' "'*  ^T^ 
<5fl!Pia»Mtf.w  This  same  law"  gives  to  the  first  occupant  ^^^^^ij^^" 
things  taken  from  the  enemy  :    Item  guce  ex  hostibus  ca-  "  i--  s,  §7,  ff.  de 

,        ,  ,  •dqulr.rer.domln. 

P^tur,  jure  gentium,  statim  capientium  fiunt. 

In  the  case  of  captures  at  sea,  it  does  not  suffice  that  the  §  3.  Profit  of 
ship  attacked  has  lowered  her  flag ;   it  is  necessary  also  ^"^  ««™>g' 
that  the  flag  of  the  victor  should  have  been  raised  on  board. 
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Cbaf.  VIII.    From  that  moment  the  ship  belongs  to  the  captor,  who  by 
— ^fll — ! —  consequence  may  then  insure  it.     "  A  prize,"  says  Pothier, 


'*  made  in  time  of  war  by  a  cruizer,  authorized  to  go  on 
such  expeditions,  t^  a  profit  earned  so  soon  as  made ;  for 
this  reason  the  owner  of  the  cruizer  may  insure  it,  against 

»  Pothier, I1.39.    all  the  dangers  it  runs,  until  brought  into  a  French  port"" 

In  1746,  Captain  Vigouretur,  commanding  the  cruizer 
La  Junon  de  JBayonne,  made  six  prizes,  and  put  a  prize 
crew  on  board  of  each.  He  returned  to  Bayonne.  Two 
of  the  prizes  arrived  there.  Having  no  news  of  the  other 
four,  he  insured  them.  Shortly  after  it  was  learned  that 
they  had  been  retaken  by  the  English.  The  insurers  at 
Marseilles,  proceeded  against  for  payment  of  the  sums  in- 
sured, alleged, —  1.  That  the  four  ships  taken,  not  having 
been  brought  by  the  French  captor  into  a  place  of  safety, 
intra  prcesidia^  he  had  never  acquired  ownership  in  them ; 
2.  That  it  may  be  the  four  ships  were  retaken  by  the  Eng- 
lish within  the  twenty-four  hours  (k) ;  3.  That  the  insurances 
were  ordered  and  made  after  news  of  the  loss,  &c.  Sen- 
tences of  4th,  7th  and  8th  May,  1748,  rendered  by  our 
Aduiimlty,  condemning  the  insurers  to  pay  the  sums  in- 
sured. Arr6t  of  the  parlement  of  Aix,  rendered  23rd  May, 
1749,  provisionally  confirming  these  sentences,  but  allowing 
the  insurers  six  months  to  prove  their  allegation,  that  the 
insurances  were  ordered  and  made  after  news  of  the  loss ; 
which  proof  was  not  produced  by  them,  and  they  finally 
paid  the  sums.  The  two  first  points  taken  by  them  gave 
rise  to  much  debate,  and  to  questions  which  will  be  con- 

» Infra,  ch.  If,     sidcrcd  hereafter.^' 

•ect.2S;  Valin, 

(k)  An  Ordonnance  of  Henry  III.,  in  March,  1584,  established  the  rale 
which  the  Ordonnance  de  la  Marine  repeated  in  Art.  8,  and  which  is  alluded 
to  in  this  place,  in  these  words  :  *'  If  any  ship  of  our  subjects,  taken  by  our 
enemies,  has  been  in  their  hands  ttoenty-four  hmrt,  and  afterwards  is  recovered 
and  retaken  by  any  of  our  vessels  of  war,  or  other  ships  belonging  to  oar  sub- 
jects, it  shall  be  declared  good  prize  ;  but  if  the  said  recapture  is  made  before 
the  twenty-four  hourt  elapted,  the  ship  shall  be  restored,  with  all  it  contained, 
and  the  vessel  of  war  that  shall  have  recovered  and  retaken  it  shall  in  all 
have  one-third  of  it." 
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Chap.  VIIL 

Section  X.  ^'^'  ^' 

WAGES. 

The  Ordonnance^  forbids  mariners  to  insure  their  wages.  » Art,  is,  h.  t. 
The  same  prohibition  was  made  by  the  Rt^glement  of  Ant- 
werp,* and  that  of  Amsterdam.^    The  reason  is,  that  wages  » R^giement 
do  not  form  a  physical  object  which  exists  on  board  the  >  R^giemUt 
ship.    They  form  a  conditional  debt,  depending  on  the  fate  it^  u!*'***"'' 
of  the  voyage.     It  is  a  profit  and  a  recompense.     "  Wages 
are  gains,"  says  Pothier, "  which  the  mariners  fail  to  make, 
if  the  vessel  perishes,  rather  than  a  losSy  which  they  run  the 
risk  of  incurring r^    There  is  another  reason ;  it  is  the  fear  4  Potwer,  n.  S6. 
that  the  mariners,  being  sure  of  their  wages,  would  be  less 
attentive  to  the  preservation  of  the  vessel,  in  which  they 
would  no  longer  have  an  interest*  (Z)     But  if  by  means  of  5  stypnunnu*, 
their  advances,  or  accounts  received  during  the  voyage,  ST,  pothierin! 
they  purchase  goods,  there  is  nothing  to  prevent  their  in- 

SUrinS^  these.^  •  R*glement 

^  ^  ,  ^  ^  d'AmstenUm, 

A  rather  singular  question  presented  itself  in  our  Admi-  «*.  11. 

(/)  Perhaps  there  is  no  reason  to  accuse  the  justice  of  this,  because  it  is 
foreseen,  and  therefore  covered  by  the  contract ;  nor  may  its  expediency  be 
denied,  at  least  by  those  who  have  no  practical  acquaintance  with  the  subject. 
Yet  it  seems  hard  that  sailors  should  be  left  to  the  full  fury  of  the  elements, 
iirom  which  the  shippers  and  owners  are  partly  or  wholly  sheltered.  These 
rMkless  men,  without  foresight  or  experience,  the  cunning  of  thrift  or  the 
knowledge  of  lucre,  require  to  be  protected  from  themselves.  In  some  respects 
tbe  law  has  shown  anxiety  for  their  rights,  but  leaves  them  at  the  mercy  of  a 
condition  unknown  to  any  other  class  of  labourers.  Familiar  with  danger,  they 
are  ignorant  of  life ;  they  have  been  round  the  world  many  times  perhaps,  but 
never  in  it.  Exiles  from  the  comforts  or  pleasures  of  their  country, — aban- 
doned by  the  sympathies  and  regards  of  the  community,  their  only  friend  is  the 
tempest  that  spares  them.  If  not  the  most  useful,  they  are  the  most  courageous 
of  men.  Their  daily  life  involves  more  risk  and  exposure  than  a  battle,  and 
never  does  the  vrind  blow  but  it  finds  them  a  more  exhausting  toil  than  is  spent 
in  the  capture  of  a  town  or  its  defence.  In  war,  they  are  like  prisoners  in  a 
house  set  up  as  a  target  for  artillery ;  when  they  fall  it  is  in  a  massacre ;  their 
wonnds  are  more  cruel  than  any  professed  torture ;  they  have  no  fame,  and  are 
bnried  with  a  shot  at  the  feet,  instead  of  a  head  stone.  Companions  of  hard- 
ship and  peril,  they  return  to  port  to  be  the  prey  of  their  own  fiery  passions,  or 
the  rapacious  meannesses  of  others.  Belonging  to  the  wealthiest  and  most 
dviUzed  nations,  they  know  neither  riches  nor  refinement ;  and  though  their 
government  may  be  liberal  and  enlightened, — though  their  country  may  be 
improved  and  prosperous,  it  matters  not  to  them,  who  must  ever  live  under  a 
I,  and  find  their  social  delights  in  a  forecastle. 
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Chap.  VIII.    ralty.     Jean  Marie  Amiel  had  embarked  in  capacity  of 

'■ — ' —  mate  on  board  the  ship  La  VestaUy  Captain  JBrunet,  at 

60  livres  wages  per  month.  The  ship  finding  herself  at  an 
intermediate  port,  Amiel  refused  to  continue  the  voyage, 
unless  they  would  insure  for  him  his  wages  which  had  been 
earned.  Captain  Brunet  gave  him  a  written  agreement 
in  these  terms :  /  insure  to  Jean  Marie  Amiel  the  wages 
which  are  due  to  him  to  the  present  time.  The  ship  set  sail 
again,  and  was  taken  by  the  English.  Amiel  commenced 
proceedings  against  the  captain  for  payment  of  620  livres, 
for  wages  earned  and  insured  to  him.  The  captain  pleaded 
that  he  had  made  this  pretended  insurance  only  to  prevent 
the  mate  deserting ;  that  such  an  insurance  was  prohibited 
by  the  Ordonnance,  since  it  concerned  the  wages  of  the 
actual  voyage,  not  yet  earned ;  that  wages  are  due  condi- 
tionally, that  the  ship  arrive  safely  in  port.  Sentence,  20th 
March,  1757,  dismissing  the  proceedings  with  costs. 


Section  XI. 

MARITIME  LOAN. 

§  1.  Prohibition      The  Ordonnancc^  forbids  those  who  shall  take  up  money 

to  the  borrower  '^^  i  .       •  -^  •         r        ii«^         i»   .i_ 

to  effect  insur-  on  mantime  loan  to  insure  it,  on  pain  of  nuUity  of  the 
aDce  on  the       insurance  and  personal  punishment. 

money  he  takes  *  * 

up  on  mariiime  Pothier*  gives  two  reasons  for  this  prohibition: — 1.  The 
1  ^^  ,g  Yi.  t.  ^^^  o^  ^^  money  advanced  on  maritime  loan  does  not  fidl 
» Pothier,  n.  3.      qh  the  borrowcr ;  but  one  can  effect  insurance  only  on  what 

one  runs  a  risk  of  losing.  2.  If  it  were  allowed  to  the  bor- 
rower to  effect  insurance  on  the  sum  received  by  him  on 
maritime  loan,  he  would  be,  in  case  of  loss,  discharged  from 
all  obligation  towards  the  lender,  and  would  receive,  on  the 
part  of  the  insurers,  the  same  sum  in  the  shape  of  pmne  gain. 
Insurance,  which  cannot  have  other  object  than  indemnity 
for  damage  suffered,  would  here  serve  to  procure  him  an 
advantage ;  this  is  repugnant  to  the  nature  of  the  contract 
If  the  borrower  places  at  risk  effects  whose  value  exceeds 
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the  sum  received  by  him  on  maritime  loan,  he  is  free  to     Chap.  VUI. 
effect  insurance  on  this  excess.'  '- — '- — 


The  Ordonnance*  forbids  lenders  on  maritime  loan  to  h.^*^*"p^CT^ 
effect  insurance  on  the  profit  of  the  sums  they  shall  have  , «  '„  . .,  .^ 
loaned;  for,  as  Pothier*  remarks,  "The  Ordonnance  per-  to  the  lender 
mits  insurance  only  on  what  one  runs  the  risk  of  losing,  ance  on  the 
But  the  maritime  profit  the  lender  has  stipulated  is  a  gain  ^^^  ^' 
he  will  fail  to  make,  if  the  vessel  perishes,  and  not  a  loss."    •  Pothier,  n.  32. 

May  the  lender  effect  insurance  on  his  capital?    Pothier^  §  3.  May  the 
and  Valin'  answer,  Yes.     Foreign  doctors  admit  no  doubt  insuranoe  on  his 
on  the  point.®    And  such  is  our  own  usa&re.     M.  Poujet,  ^P***^' 

'^  &  J    "^  « Pothier,  n.  82 

lieutenant  of  the  admiralty  at  Cctte,  a  learned  majjjistrate,  "»****• 

held  the  contrary  opinion.     In  a  letter  of  1st  Aug.,  1768,  h.  t,pi.58. 

he  explains  the  grounds  of  his  opinion.     The  reflections  ^o,  n.  is  and  le,' 

of  this  learned  magistrate  are  profound ;  they  are  the  fruit 

of  study,  experience  and  genius.     They  fall  from  a  refined 

and  virtuous  heart.     Still  if  the  legislature  had  intended  not 

to  sanction  insurance  of  the  capital  loaned,  it  would  not 

have  limited  itself  to  prohibiting  insurance  on  the  profit. 

It  had  been  shorter  to  prohibit  insurance  on  the  capital 

itself.    There  has  been  reason  therefore  for  believing  that 

in  tliis  matter  we  are  in  the  case  of  the  rule — permissum 

quod  non  prohibitum. 

All  our  authors  agree  that  the  contract  of  maritime  loan 
is  lawful.  It  has  been  authorized  by  the  Ordonnance.  It 
has  a  character  and  nature  proper  to  it.  I  lend  to  Pierre 
1000  crowns,  at  a  maritime  interest  of  twelve  per  cent.,  for 
a  voyage.  If  the  voyage  is  fortunate,  he  is  to  repay  me 
the  principal  and  the  stipulated  interest.  If  the  vessel 
perishes,  Pierre  is  discharged  from  the  whole  obligation. 
My  capital  then  is  at  risk.  I  wish  to  have  it  insured.  It 
is  apparent  that  this  insurance  cannot  be  subscribed  by 
the  lender  himself;  for  it  is  only  in  consideration  of  the 
maritime  risk,  from  which  ho  is  discharged,  that  he  has 
promised  me  an  interest  of  twelve  per  cent.,  more  or  less. 
If  he  should  become  my  insurer,  the  essence  of  the  contract 
would  be  destroyed  between  him  and  me;  it  would  be  only 
a  masked  usury. 

o 
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Chap.  VIII. 
Sjcct.  XI. 


*  AnsalduBy  disc. 
70,  n.  5. 

i<>Scaccia,  de 
cambiia,  quest.  1, 
n.  503. 

11  CBBMxeftin,  disc. 
15,  n.  I ;  disc.  127, 
11.21. 


"  Not.  40. 


"  Vide  Roccus, 
not.  75  and  76. 

§  4.  MoDey 
advanced  on 
maritime  loan, 
with  agreement 
voto  per  pieno. 


But  nothing  prevents  my  effecting  insurance  on  my 
capital  with  a  third  party.  This  injures  in  no  respect  the 
principles  of  my  contract  with  Pierre.  In  case  of  safe 
return,  I  shall  have  my  capital  and  the  interest;  but  I 
shall  lose  the  premium  earned  by  the  insurer.  If  the  ves- 
sel perishes,  I  lose  the  maritime  interest,  and  the  insurer 
will  reimburse  to  me  my  capital,  less  the  premium  and  also 
the  tenth.  One  cannot  discover  in  all  this  any  trace  either 
of  usury  or  of  unlawful  agreement.  Such  is  the  doctrine 
of  the  authors  cited,  and  also  of  Ansaldus^  and  Scaccia.^^ 

It  is  a  species  of  reinsurance,  to  which  the  lender  has 
recourse,  to  remove  from  himself  to  a  third  party  the  mari- 
time risks  for  which  he  is  bound  towards  the  borrower.^* 
Here  is  a  case,  however,  not  exempt  from  doubt.  I  ad- 
vance you  on  maritime  loan  100  crowns,  on  condition  that 
if  the  ship  perishes  you  shall  repay  me  one-half  of  this 
sum ;  but  if  the  ship  arrives  safe,  you  shall  repay  me  my 
entire  capital,  with  twenty  per  cent,  maritime  interest. 
Silvestre  maintains  this  contract  to  be  usurious,  because 
one  and  the  same  person  cannot  be  borrower  and  insurer 
for  the  same  object.  Roccus^^  says,  on  the  contrary,  that 
the  contract  is  lawful,  because  the  peril  becomes  common 
to  both  of  the  parties  :   Quia  uterque  se  exponit  incommodo. 

I  do  not  believe  such  a  doctrine  has  been  adopted  among 
us.  The  nature  of  the  contract  is  opposed  to  it.  It  would 
be  intolerable  that  the  borrower,  who,  by  the  shipwreck 
has  lost  all  that  he  had  in  the  ship,  should  remain  debtor 
for  part  of  a  debt,  on  which  the  maritime  interest  had 
been  stipulated  in  consideration  of  the  maritime  risks  to 
which  the  lender  is  subjected  by  force  of  law.  It  is  quite 
enough  that  the  latter  is  permitted  to  effect  insurance  on 
his  capital.^^ 

In  different  countries  of  Italy  it  is  permitted  to  advance 
sums  on  maritime  loan,  with  the  clause  voto  per  pieno  (m)  ; 
that  is  to  say,  with  agreement  that  if  the  ship  arrives  safe  the 
capital  and  the  maritime  interest  shall  be  paid  to  the  lender, 
though  the  borrower  may  have  laden  nothing  on  board; 

(m)   Voto  per  p;>no— empty  for  full. 
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and  that,  in  the  contrary  case,  the  borrower  shall  be  re-    Chap.  VIII. 

Sk£T    XI 

leased  from  all  obligation :  this  is  a  species  of  wager.**     If 


the  lender  has  effected  insurance  on  his  capital,  and  the  iV^a^***' *^^ 

ship,  on  board  which  the  borrower  has   laden  nothing, 

perish,  the  insurers  will  be  discharged,  unless,  says  Casa- 

regis,'*  the  insurance  has  been  made  in  form  of  wager ;  »  caMregfa,  d. 

which,  adds  he,  is  forbidden  at  Genoa. 

He  afterwards  proposes  a  case*^  very  capable  of  dividing  «  diw.  is. 
opinions.  At  Leghorn  certain  Jews  had  advanced  a  sum 
on  maritime  loan,  with  the  clause  voto  per  pieno.  They 
effected  insurance  on  it  at  Genoa.  The  ship  was  lost 
According  to  the  laws  of  Leghorn,  the  borrower  would 
be  discharged  from  the  obligation,  though  he  had  laden 
nothing  on  board.  Casaregis  and  another  doctor,  con- 
sulted as  to  the  point  whether  the  insurance  made  at  Genoa 
was  valid,  differed  in  opinion.  The  colleague  of  Casaregis 
was  of  opinion,  that,  the  contract  of  maritime  loan  by  form 
of  wager  being  authorized  by  the  laws  of  Leghorn,  where 
in  this  case  it  had  been  made,  the  lenders  had  in  respect 
to  the  ship  a  real  risk,  on  which  they  had  a  right  to  effect 
insurance  in  Genoa:  Conabatur  alter  advocatus  affirma- 
tivam  tueri  ex  ea  rationed  quod  valida  existente  sponsione 
factd  Libumiy  ubi  ea  non  prohibetur  prout  GeniuB,  negari 
nan  potest  assecuratos  veri  habuisse  risicum  super  navi; 
nam  ed  naufragium  passd,  pecuniam  datam  Cambio,  ad- 
mittebant,  Casaregis  maintained  that  the  insurance  was 
void,  because,  according  to  the  Statute  of  Genoa,  it  was 
necessary  tliat  the  effects  insured  should  have  been  actually 
exposed  to  the  perils  of  the  sea :  Securitates  non  possunt 
fieri  pro  «c,  neque  pro  aliis,  nisi  extet  risicum^  vel  in  merci^ 
buSf  vel  in  navigiisy  vel  rebus  quibusvis  assecuratis  mediatif 
vel  immediati,  principalitir,  vel  indirect^. 

The  opinion  of  Casaregis  conforms  with  the  rule  we 
follow  in  France,  and  which  requires  the  assured  to  prove 
an  actual  lading. 

In  Italy  the  lender  may  effect  insurance  not  only  on  j  5.  Other 
his  capital,  but  also  on  the  maritime  interest.*'     But  this  countriea.^'**^'* 

n  *'  AnsalduB,  disc. 
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Chap.  VIII.    insurance  of  the  maritime  interest  is  a  wager.    According 
to  Casaregis,*®  the  fidelity  of  the  borrower  is  sometimes 


Sect.  XI. 


TegS',  diM.  1,       insured.     But  this  kind  of  insurance  is  a  caution. 

n.  123. 


w  Casaregia,  disc. 
1,  n.  124. 


Section  XII. 


s  Art.  20. 


$  2.  May  in- 
surance be 
effected  on  the 
premium  with 
the  same  in- 
surer? 


PREMIUMS. 

J  1.  The  as-  Since  the  premium  is  the  price  of  the  peril,  there  are 

insurance  on  the  some  doctors  who  think  that  it  is  incapable  of  forming 

« 

premium.  itself  the  subject  of  a  contract  of  insurance.*     Neverthe- 

»  Wolff,  §679.  '^ 

less,  as  the  premium  forms  part  of  the  expenses  of  outfit, 
or  of  factorage,  the  Ordonnance  permits  it  to  be  insured.* 
One  may  then,  in  a  second  policy,  effect  insurance  with 
Pierrey  on  the  premium  he  has  paid  or  promised  to  pay  to 
JameSf  who,  in  a  prior  policy,  has  charged  himself  with  the 
maritime  risks. 

But  is  it  allowable  to  effect  insurance  on  the  premium 
with  the  same  insurer  to  whom  it  has  been  paid  or  pro- 
mised ?  The  premium  is  of  the  essence  of  the  contract :  it 
would  seem,  therefore,  that  the  nature  of  the  contract  does 
not  allow  the  insurer  to  bind  himself,  in  case  of  loss,  not 
only  to  pay  the  capital  insured,  but  also  to  restore  the 
premium,  which  was  the  price  of  the  peril  itself.  The 
disaster  would  thus  fall  fully  and  entirely  on  one  head, 
without  being  qualified  by  any  compensation.  With  one 
hand  the  insurer  would  receive  a  premium,  which  he  would 
have  to  restore  with  the  other.  What  becomes  then  of  the 
rule,  which  requires  that  the  premium  paid  by  the  assured, 
and  the  peril  for  which  the  insurer  has  become  responsible, 
should  be  two  correlatives,  subsisting  and  inseparable  one 
from  the  other  ?  How  is  it  possible  for  the  insurer  to  be 
himself  insurer  of  this  premium,  which  is  the  only  price  of 
the  peril  insured  by  him  ? 

The  text  of  the  Ordonnance  is  opposed  to  such  reason- 
ings. Just  as  it  is  allowable  for  the  insurers  to  effect  re- 
insurance with  others  on  the  effects  they  have  insured; 
just  as  it  is  allowable  for  the  assured  to  effect  insurance 
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with  others  on  the  solvency  of  the  insurers;  so  it  will  be    Chap.  VIII. 

allowable  for  the  assured  to  effect  insurance  (also  with  ^-^-- 

others)  on  the  cost  of  the  insurance.  It  is  on  this  hypo- 
thesis that  the  authors  of  the  Ordonnance  drew  up  Art.  20, 
and  Pothier'  does  not  understand  it  differently.  •  Potwer.  n.  34. 

But,  first.  Art.  20  does  not  prohibit  insurance  of  the 
premium  with  the  same  insurer ;  second,  for  a  long  period 
it  has  been  customary  to  effect  insurance  on  the  premium 
with  the  same  persons  who  insure  the  capital.  This  custom 
is  apparent  in  the  printed  forms  of  Rouen  and  Nantes,  and 
nothing  is  so  common  among  us  as  the  clause — cause  to  be 
insured  the  premium. 

It  only  remains  to  examine  whether  this  clause  is  lawful 
or  not  He  who,  in  the  same  policy,  insures  your  capital 
and  the  premium  you  pay  him,  performs  the  functions  of 
two  persons,  and  subscribes  two  contracts,  contained  in 
one  instrument.  By  the  first,  he  insures  your  capital,  de- 
ducting such  a  premium;  by  the  second,  he  insures  this, 
very  premium,  deducting  a  new  premium. 

1.  My  capital  amounts  to  3000  livres.    I  effect  insurance 

01:1  it  with  Peter,  at  a  premium  of  five  per  cent.,  150  liv.    I 

e  fleet  insurance  on  this  premium  with  James,  at  the  same 

i*a.te,  7  liv.  10s.     Total  of  the  premims  I  pay  to  the  two 

ixxsurers,  167  liv.  10s.     In  case  of  safe  arrival,  Peter  and 

J^mes  will  profit  by  the  premiums  received  by  them.     In 

c^^ue  of  loss,  Peter  will  pay  me  my  capital,  3000  liv.,  and 

J^mes,  the  premium  insured,  160  liv.     I  shall  receive  then 

*o   the  whole  3,160  liv.,  and    shall  only  lose,  therefore, 

"^  liv.  lOs.,  being  the  premium  on  premium.     The  thing, 

^ocording  to  our  laws,  is  perfectly  lawful. 

2.  Peter,  who  has  insured  my  capital,  deducting  a  pre- 
*^ium  of  160  livres,  wishing  to  profit  by  an  additional 
premium,  consents  to  perform  the  functions  of  James,  and 
^  become  insurer  of  the  160  livres  premium  by  him  re- 
^^ived.     The  law  does  not  prohibit  this. 

It  is  true  the  same  material  person  is  found  in  the  one 
^nd  the  other  insurance;  but  the  mind  discerns  two  in- 
surers, the  one  on  the  capital,  and  the  other  on  Uie  pre- 
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Chap.  VIII.    mium.    This  reduplication  of  persons  is  not  rare.     I  may 
— •— ^ —  draw  a  bill  of  exchange  on  myself,  or  to  my  order.     I  may 


sell  to  myself  the  goods  of  my  principal,  he  ratifying  the 
sale.  I  may  pay  to  myself  what  my  ward  owes  me.  All 
this  is  effected  without  incompatibility:  Absque  ulla  incom- 
patibilitat€f  ob  reduplicationem,  seu  plvralitatem  diversarum 
personarum  formalium  diversis  respectibtis  concurrentem  in 
ambiiir  ^bcfi     ^^^^'w  persona  materiali.* 

°'  *•  I  conclude  then,  that  the  usage  which  exists  of  insuring, 

in  the  same  policy,  the  capital  and  the  premium,  is  contrary 
neither  to  the  Ordonnance  nor  to  the  nature  of  the  contract, 
nor  can  there  be  found  in  it  any  shadow  of  usury. 
f  3.  Is  the  But  is  it  true  that  the  premium  is  comprised  ipso  jure  in 

iMunTihe'pre-  ^^  insurance?  Many  people  maintain  that  it  is;  and  their 
mium  implied?  argument  is  this: — All  sums  I  disburse  for  the  effects 
placed  at  risk  form  my  capital;  the  premium  I  pay  to 
the  insurers  makes  part  of  these  disbursements ;  conse- 
quently it  justly  concurs  in  constituting  the  aliment  of  the 
insurance. 

This  reasoning  is  admissible  in  the  computation  of  the 
tenth,  as  has  been  seen  by  the  arrfit  cited  in  Sect.  7,  be- 
cause the  text  of  the  Ordonnance  is  not  opposed  to  it. 
But  if  in  the  poUcy  the  assured  has  declared  that  he  effects 
insurance  on  the  tenth,  without  mentioning  the  premium,  I 
think  that  in  strict  rule,  and  according  to  Art.  20,  the  pre- 
mium will  not  be  comprised  in  the  insurance.  It  is  much 
to  have  the  power  of  effecting  insurance  on  the  premium ; 
but  this  power,  to  be  placed  in  action,  requires  a  concur- 
rence of  parties.  It  will  be  allowable  to  the  assured  to 
effect  insurance  on  the  cost  of  the  insurance :  then  if  it  is 
allowable  to  them,  they  have  the  choice  of  doing  or  not 
doing  it ;  they  do  not  do  it  whenever  the  contract  contains 
no  special  agreement  in  the  matter. 
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Chap.  VIII. 
Sect.  XUl. 


Section  XIII. 

PREMIUMS  ON  PREMIUMS. 

In  Chap.  III.,  Sect.  2,  §  6,  it  has  been  seen  what  is  meant 
by  premiums  on  premiums.  The  Ordonnance  does  not 
mention  these;  but  it  contains  nothing  to  prevent  insur- 
ance of  premiums.  The  insurance  of  the  premium,  and  of 
premiums  on  premiums,  is  very  common  in  time  of  war, 
because  of  the  high  rate  of  premium. 

I  have  shipped  100  barrels  of  wine,  which  cost  me  3000 

livres.     I  promise  the  insurers  out  and  home  seventy-five 

per  cent,  premium,  and  I  declare  that  I  effect  insurance  on 

this  premium f  and  the  premiums  on  premiums,  to  extinction  of 

risky  the  whole  compensable  in  case  of  loss,  or  payable  after 

arrival.    I  stipulate,  moreover,  that  the  tenth  shall  not  be 

deducted.    The  capital,  the   premium   and  premiums  on 

premiums  united,  form  a  total  of  12,000  livres,  to  which 

amount  the  100  barrels  of  wine  actually  return  me  a  profit. 

n^is  insurance  is  made  not  on  the  profit  expected  from  the 

inerchandize,  but  rather  in  the  hope  of  profit  (n).   If  the  ship 

s-irrive  safe,  the  profit  on  the  merchandize  will  furnish  me 

tfa^  means  of  paying  the  9000  livres  premium.     If  the  ship 

^     lost,  I  shall  be  paid  the  3000  livres,  the  amount  of  my 

ginal  capital,  and  the  premiums  will  balance  themselves. 

This  mode  of  proceeding  was  sanctioned  by  arrCt,  20th 

^^  ^y,  1760,  on  the  report  of  M.  De  Mons,  in  favour  of 

'^oarthelemi  Benza,  for  whom  I  was  concerned,  against  the 

of  the  creditors  of  Jean  Andre  B . 


Again,  Jdin  Baptiste  Rotuc  had  insured  Simon  Gilly,  at 

^    premium  of  twelve  per  cent.,  the  sum  of  2,400  livres,  out 

^om  the  French  idands  in  America  to  a  port  in  Europe, 


cargo  shipped  without  bill  of  lading,  on  board  of  three 

^  J*  the  king's  frigates.  La  Valeur,  La  Fleur  de  Lys  and  La 

^irene.  A  short  time  afterwards,  news  was  received  that  the 

^liree  frigates  had  been  attacked  by  some  English  vessels 

^f  war.     M.  Roux  caused  himself  to  be  reinsured  the  said 

s^un  of  2,400  livres,  at  a  premium  of  ninety  per  cent,  de- 

(n)  The  meaniog  of  the  text  is  obscure. 
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Chap.  VIII.    claring  that  he  caused  to  be  insured  the  premium^  and  all  the 

— ^^ L  premiums  on  premiums.    This  reinsurance  amounted  then  to 

the  heavy  sum  of  24,000  livres;  to  wit,  for  the  capital, 
forming  ten  per  cent,  of  the  whole,  2,400  livres ;  for  the 
premiums,  at  ninety  per  cent.,  21,600  livres.  The  three 
frigates  were  captured.  Arr6t  of  28th  June,  1762,  on  the 
report  of  M.  De  Camelin,  condemning  the  reinsurers  to 
pay  to  Roux  the  24,000  livres  reinsured. 

It  may  be  objected  that  the  premiums  are  not  effects 
embarked  in  the  ship,  and  physically  exposed  to  the  waves 
of  the  sea.  But,  1st,  they  are  an  expense  made  for  the 
very  thing  that  is  embarked ;  2ndly,  they  depend  on  the 
fate  of  tlie  voyage.  In  a  word,  the  good  of  commerce  has 
introduced  this  species  of  insurance,  and  it  does  not  in  any 
respect  injure  the  public  interest.  At  Bordeaux,  and  in 
several  other  places,  it  is  customary  in  time  of  war  to  insert 
in  the  policy  the  following  clause : — We  permit  you  (it  is 
the  insurers  who  sj^eak)  to  have  insured  in  whole  the  pre- 
miums and  premiums  on  premiums.  This  clause  has  the 
same  effect  as  if  it  had  been  said  the  insurance  is  on  the 
I  vaiin,  art.  20,     premium  and  premiums  on  premiums.      Valin^  objects  to 

two  sentences  of  the  Table  de  Marhre  (m)  at  Paris,  which 
had  decided  the  contrary;  whence  he  takes  occasion  to 
observe,  that  "  to  judge  of  the  force  and  sense  of  clauses  in 
contracts  belonging  to  commerce,  it  is  necessary  to  con- 
sider the  usage  rather  than  the  signification  of  the  words 
»  Supra,  oh.  2,      taken  literally,  and  according  to  the  rules  of  grammar.^ 

■Oct.  If  J  4. 


Section  XIV. 

REINSURANCE. 

"  It  shall  be  allowable  to  insurers,"  says  the  Ordon- 

nance,    "  to   reinsure   with  others  the  effects   they  have 

>  Art  20,  h.  t.       insured."  *    And  agani,  "  The  premium  of  reinsurances  may 

(m)  The  seat  of  Admiralty  at  Paris,  so  termed  by  way  of  excellence,  being 
a  court  of  appellate  jurisdiction  to  certain  other  seats  of  Admiralty  in  tbe 
provinces. 
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be  less  or  greater  than  those  of  the  insurances."  *    Tliese    Chap.  VIII. 
two  articles  are  taken  from  the  Guidon.'  "^' 


S  Art    SI 

Reinsurance  is  a  contract,  by  which,  deducting  a  cer-  i  Qukion,  ch.  a, 
tain  premium,  the  insurer  discharges,  upon  another,  niari-  .  |   ^^^^  ,^ 
time  risks  for  which  he  had  made  himself  responsible,  but  reioBuranoe? 
for  which  he  continues  still  bound  towards  the  original 
assured.     He   is   a  fidejussor y   who  procures   a  fidejiissor 
for  himself.    The  underwriter  of  the  reinsurance  becomes 
fidejussor  fidejussoris,  to   use   the   words   of  the  Roman 
law.^    The   first   contract   remains   such  as   it  has   been  ^l.  4,  ir.  defide 
formed,  without  novation  or  alteration.     The  reinsurance  not.  12 1  casare-' 

gia,  disc.  1,  n.67. 

is  absolutely  foreign  to  the  original  assured,  with  whom 
the  reinsurer  contracts  no  sort  of  obligation.  The  risks 
which  the  insurer  had  taken,  form  between  him  and  the 
reinsurer  the  subject  of  the  reinsurance,  which  is  a  new 
contract  totally  distinct  from  the  first,  which  latter,  never- 
theless, still  subsists  in  all  its  force.     This  is  the  reason  Premium  of 

,       ,,  •  /*       •  11  X       reiosuniDce. 

why  the  premiums  oi  remsurances  may  be  less  or  greater 
than  those  of  the  insurances.  If  the  premium  is  less,  it 
is  a  gain  made  by  the  first  insurer.  If  greater,  it  is  to  him 
a  loss.  The  matter  does  not  concern  in  any  respect  the 
original  assured,  who  is  not  a  party  to  the  new  contract.*  •  Pothier,  n.  w. 
It  follows  from  this  principle,  that  the  original  assured  i  2.  Has  the 

...  original  assured 

cannot  exercise  either  a  direct  action  or  privilege  (o)  on  the  a  lien  on  the 
reinsurance.     This  will  be  explained  better  by  an  example :  f®"**"™**^®  • 

Joseph  D became  insurer  to  Raymond^Aubert  ^  Co,j 

out  from  Bordeaux  to  the  French  islands,  for  1,500  livres, 
at  a  premium  of  thirty- five  per  cent.,  to  be  set  off  in  case 
of  loss,  with  declaration  that  the  premium  and  premiums 
on  premiums  would  be  comprised  in  tliis  insumnce.     The 

vessel  was  captured  by  the  English.    Joseph  D became 

bankrupt  Raymond,  Aubert  &  Co.  commenced  proceed- 
ings against  D ,  for  payment  of  the  1,500  livres  rein- 
sured, and  to  secure  a  preference  on  the  amount  of  a  rein- 
surance he  had  made.  This  preference  was  disputed  by  the 
mass  of  the  creditors  of  the  bankrupt,  on  the  ground  that  the 
reinsurance  was  foreign  to  the  original  assured.     Sentence, 

(«)  See  note,  ante,  p.  119.     FriciUge  is  well  rendered  by  lien. 
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Chap.  VIII. 
Sect.  XIV. 

§  3.  Grace  or 
release  made  to 
the  insurer, 
does  not  profit 
his  reinsurer. 


§  4.  Is  the  in- 
surer, in  ef- 
fecting rein- 
surance, to  de- 
duct the  pre- 
mium of  the 
first  insurance  ? 

•  Valin,  art.  20, 
h.  t. 


7  Sept.  1768,  rendered  in  the  admiralty  at  Marseilles,  re- 
jecting the  privilege  claimed  by  Ra}niiond,  Aubert  &  Co. 

It  follows  again  from  the  same  principles,  that  grace  or 
release  made  to  the  insurer  does  not  profit  his  reinsurer. 

An  insurer  became  bankrupt,  and,  by  means  of  his  com- 
position, he  was  acquitted  toward  the  assured,  for  sixty  per 
cent,  of  the  amount  of  the  loss.-  The  reinsurer  desired  to 
profit  by  the  same  grace,  as  against  the  bankrupt  insurer. 
Sentence,  17th  Dec.  1748,  rendered  by  the  admiralty  at 
Marseilles,  condemning  the  reinsurer  to  pay  to  the  bank- 
rupt the  whole  amount  reinsured.  Again  Joseph  and 
Georges  Atidihert,  and  M.  Rostarij  interested  in  the  body 
and  cargo  of  the  vessel  L'Oiseau,  Captain  Patras,  effected 
insurances  for  their  account,  out  from  the  French  islands. 

D took  a  risk  for  3,200  livres.    The  23rd  Jan.  1777, 

the  ship  sailed  from  Cape  Frangois.  The  16th  April  fol- 
lowing, D— —  effected  reinsurance  for  4,200  livres  on  the 
risk  taken  by  him,  and  on  the  premium  and  premiums  on 
premiums.     No  news  was  received  of  Captain  Patras,  who 

unfortunately   fell  a  prey  to  the  waves.     D failed. 

His  assignees  demanded  payment  of  the  4,200  livres  rein- 
sured. Audibert  and  Rostan  claimed  that  this  sum  should 
be  paid  to  themselves,  by  the  privilege  they  had  through  the 
insurance  due  to  them.  Sentence,  28th  April,  1780,  which, 
without  regard  to  the  pretended  privilege  on  the  part  of 
Audibert  and  Rostan,  decrees  the  4,200  livres  to  be  paid  to 
the  assignees  of  D ,  for  whom  I  was  employed. 

Valin  ^  is  of  opinion  that  the  insurer  who  effects  rein- 
surance ought  to  deduct  the  premium  of  the  first  insurance ; 
because,  says  he,  this  premium  being  earned  to  the  insurer, 
whatever  the  event  may  be,  there  is  no  risk  for  him  to  run. 
This  question  is  difficult.  In  1759,  I  determined  it  in 
quality  of  arbitrator. 

M.  Sibon  having  insured  to  the  Royal  Company  of 
Africa  the  sum  of  600  livres,  out  and  home,  to  the  Frendi 
possessions  in  Africa,  to  return  to  Marseilles,  at  a  premium 
of  thirty  per  cent.,  and  wishing  to  put  himself  under  cover 
from  events,  which  the  delay  in  the  vessel's  return  gave  cause 
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to  apprehend,  effected  reinsurance  for  the  sum  of  1 ,200  li vres.  Chap.  viil. 

.                                                ...  Sect.  XIV. 

at  a  premium  of  fifty  per  cent.,  with  condition  that  he  caused    '- '— 


himself  to  be  insured  the  premium,  and  premiums  on  pre- 
miums, to  extinction;  a  clause  which  reduced  the  sum 
insured  to  600  livres,  being  the  amount  of  risk  of  Sibon  on 
the  vessel  of  Captain  Barriire,  The  ship  having  been 
captured,  Sibon  demanded  of  his  reinsurers  payment  of 
the  1,200  livres,  less  the  premium  which  was  to  be  set  off. 

Olive  and  Damien,  his  reinsurers,  alleged,  that  the  pre- 
mium of  thirty  per  cent.,  which  he  had  exacted  from  the 
company,  must  be  deducted  from  the  sum  insured,  and 
that  thus  he  had  no  right  to  effect  reinsurance  for  more 
than  420  livres,  which,  with  the  premiums  on  premiums, 
only  amounted  to  840  livres. 

I  replied,  that  the  provision  of  the  Ordonnance  is  gene- 
ral; it  permits  to  reinsure  the  effects  insured,  without 
adding,  that  there  must  be  deducted,  from  these  effects,  the 
premiums  received  or  stipulated.  In  case  of  loss,  the  re- 
insurer is  bound  by  the  insurance  made,  and  is  obliged 
to  pay  what  the  insurer  is  bound  to  pay  himself:  Et 
iste  secundus  assecurator  tenetur  pro  assecuratione  facta  d 
jnimo,  et  ad  solvendum  omne  totum  quod  primus  assecu- 
rotor  solveritJ     Sibon  had   effected   reinsurance  on  600  troccus,  deu- 

..  vi'»  J  1'1-A  n  ii/»i»         secur.  n.  SO ;  €»- 

livres,  by  him  msured,  which  it  was  allowable   tor  him  saregia,  diM.  i, 

n   R7 

to  do.  The  loss  having  happened,  the  reinsurers  must 
then  pay  these  600  livres,  which  formed  the  object  of  both 
insurances.  The  premiums  stipulated  in  each  respectively 
do  not  alter,  in  any  respect,  the  principal  and  direct  object 
of  the  contract ;  they  form  a  point  which  must  not  be  con- 
founded with  the  subject  insured.  Sibon  had  not  effected 
the  reinsurance  at  par.  He  had  done  it  at  fifty  per  cent. ; 
and,  by  a  particular  clause,  the  premiums  on  premiums 
were  insured ;  so  that  if  the  vessel  had  arrived  safely, 
Sibon,  who  had  gained  a  premium  of  180  livres,  would 
have  paid  one  of  600  livres.  The  vessel  was  captured. 
Sibon  should  then  with  one  hand  pay  the  assured  600  livres, 
and  receive  with  the  other  a  like  sum  of  600  livres,  on  the 
part  of  the  reinsurers. 
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^"^'  XIV '        '^  ^^  ^"^^'  ^^*'  ^y  means  of  the  insurance  of  premiums  on 

premiums,  he  gained  the  first  premium  of  thirty  per  cent; 

but  this  profit  was  in  compensation  of  the  new  risk  for 
which  he  bound  himself.  It  was  a  new  contract  different 
from  the  first.  Olive  and  Damien  were  reinsurers  of  the 
600  livres  insured,  and  they  were  simply  insurers  of  the  pre- 
miums on  premiums.  Thus,  it  was  only  in  consequence  of 
this  double  engagement,  that  Sibon  profited  by  an  advan- 
tage, which  was  the  price  of  the  loss  to  which  he  had  exposed 
himself.  It  is  not  by  the  event  that  the  nature  of  the  obli- 
gation should  be  judged.  The  parties  acquiesced  in  this 
opinion  of  the  arbitrator. 
•  Supra,  sect.  IS.       Shortly  after  the  same  question  presented  itself  in  the 

case  of  an  arret,  of  which  I  have  spoken  heretofore.®  In 
this  case  it  was  seen,  that  M.  Roux  had  become  insurer  to 
Simon  Gilly  for  2,400  livres,  less  the  premium  of  twelve  per 
cent,  on  cargo  laden  on  board  of  three  frigates,  LaValeur,  La 
Fleur  deLys,  La  Sirine;  also  that  Roux  effected  reinsurance, 
deducting  the  premium  of  ninety  per  cent,  on  his  risk,  the 
premium  and  the  premiums  on  premiums,  which  made  a 
total  of  24,000  livres.  The  three  frigates  were  captured  by 
the  English.  The  reinsurers  alleged,  that  Roux  had  no 
right  to  reinsure  the  premium  of  twelve  per  cent  which  he 
had  received  from  Gilly ;  that  thus  there  must  be  deducted 
from  the  reinsured  capital,  for  the  first  premium  of  twelve 
per  cent.,  the  sum  of  268  livres,  and  for  the  pro  rat&  of  the 
premiums,  2,302  livres,  making  2,670  livres,  which  reduced 
the  total  reinsured  to  21,430  livres.  Sentence  of  the 
admiralty  at  Marseilles,  28th  July,  1761,  condemning  the 
reinsurers  to  pay  the  sums  by  each  of  them  reinsured,  with 
deduction  of  the  return,  at  the  rate  of  twelve  per  cent  for 
the  premium  received  by  Roux,  and  a  pro  rata  on  the  pre- 
miums on  premiums.  M.  Massel  pleaded  for  Roux,  and 
M.  Gignoux  for  the  reinsurers.  Arrfit,  18th  June,  1762, 
reversing  this  sentence,  and  condemning  the  reinsurers  to 
pay  in  full  the  sums  by  them  reinsured,  without  any  de- 
duction. This  decided  that  the  insurer  may  effect  rein- 
surance on  the  entire  sum  by  him  insured,  without  deducting 
the  premium  received  from  the  first  assured. 
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As  the  reinsurer  has  no  concern  with  the  original  assured,    Cbap.  vill. 
it  is  the  usage  in  reinsurances  to  stipulate,  that  in  case  of     '  ^"' 


loss,  the  reassured  shall  only  be  bound  to  show  to  his  rein-  thatin  c8^"oT* 
surer  the  acquittance  for  payment  of  the   loss.     I  shall  ^o^S'^b®"- 

*  *    •'  assured  shall 

speak  of  this  hereafter.^  only  be  bound 

to  produce  an 
^  acquittance  for 

the  payment  of 
the  loss. 

Section  XV.  *^'i^''^'}}' 

sect.  9  and  10. 

solvency  of  the  insurers. 
"It  shall  be  allowable  for  the  assured,"  says  the  Ordon- 
nance,  "  to   effect  insurance  on  the  solvency  of  the  in- 
surers."^   This  article  is  taken  from  the  Guidon. «     By  this  *  ^rt.  20,  h.t. 

,,./»,'  Guidon,  ch.  W, 

means  the  assured  dissipates  all  fears  on  the  subject  of  the  "*.  20. 

solvency  of  his  insurer.     He  procures  himself  a  kind  of  new 

fidejussoTy  who  answers  to  him  for  the  solidity  of  the  first : 

Pro  fidejussarey  fidejussorem  accepiy  nequaquam  dubium  est,^  Addiit*  **'  '*  *** 

The  first  insurance  subsists  as  it  was  formed  in  the  com-  $  1.  what  is 
mencement.     It  works  neither  novatiouy  nor  alteration  of  thU  kind'of^n- 
the  first  contract.    The  first  insurer,  and  he  who  insures  ^^^^^  ^ 
the  solvency  of  this  first  insurer,  do  not  become  co-fide- 
j^ores,  co-Jidejtissores  non  erunt,  because  each  of  them  is 
bound  by  a  particular  stipulation,  quia  diversarum  stipuki- 
^^m  fidejussores  sunt,  to  use  the  words  of  the  Roman 
«w.*   Whence  it  follows,  that  insurance  of  the  solvency  of  li;*''^'  **" 
the  insurer  is  totally  foreign  to  that  insurer.    The  solvency 
0'  the  insurer  forms  the  subject  of  a  new  insurance.    The 
s^nd  contract  is  totally  distinct  from  the  first,  and  does 
Dot  concern  in  any  manner  the  insurer  whose  solvency  is 
insured. 

Santema^  very  well  remarks,  that  he  who  insures  the  3^5^*'^**^ 
solvency  of  insurers  does  not  become  a  surety  for  them, 
^ce  he  does  not  bind  himself  in  their  favour,  nor  to  render 
^^m  service.  He  binds  himself  directly  in  his  proper 
'^^e,  and  without  their  participation.  It  is  a  conditional 
obligation  of  a  peculiar  kind,  and  one  that  must  not  be 
unfounded  with  Jidejussion  properly  so  called :  Non  est 
fidfjvssio  sed  obliqatio  conditionalis.  constituens  alimn  speciem  •  straccim,  trait. 
^iiM  et  obligationisfi  °*  *^' 
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Chap.  VIII.        There  are  found  in  the  law  two  texts  closely  related  to 
! L    the  present  subject.    Titius  owes  me  1000  crowns.    Mevius 


promises  me  to  pay  me  what  I  shall  not  be  able  to  get  from 
my  debtor,  quanto  minits  ab  eo  consequi  possim.  It  is  not 
doubtful  that  Mevius  is  not  guarantor  to  me  for  the  whole 
sum.  If  I  proceed  against  Titius,  Mevius  will  be  freed,  ^ 
only  for  so  much  of  the  entire  sum  as  shall  have  been  paid 
to  me.  But  Titius  and  Mevius  are  not  debtors  by  virtue  of 
the  same  obligation  :  ^on  sunt  duo  rei  ejtisdem  obligationis. 
Mevius  is  a  simple  debtor  conditional  if  Titius  does  not  pay : 
Sub  conditione  debety  si  a  Titio  exigi  non  poterit.  I  must 
then  proceed  to  exhaust  the  estate  of  Titius  before  I  can 
have  the  power  of  attacking  Mevius  :  Nee  Mevius^  pendente 
stipulationis  conditioner  recti  potest  conveniri ;    i  Memo 

*  L.  116,  ff.  de      enim  anth  Titium  excussum,  non  recti  peteturJ     In  insuring 
21,  ff.  detoVut.'     with  a  second  insurer  the  solvency  of  the  first,  I  do  not  re- 
lease the  latter ;  but  the  second  accedes  to  the  obligation  of 
the  firet  insurer.    They  are  not  joint  debtors,  but  the  insurer 
of  solvency,  sub  conditione  debet, 

§  2.  Is  it  a  case       From  this  Pothier**  and  Valin^  conclude,  that  the  person 

for  the  benefit  of      ,       ,         .  i    ,  ,  /•    i      • 

discussion  7        who  has  insurcd  the  solvency  of  the  insurer  may  oppose  a 

•  v^to^^'iirt  20      ^S'^'  *^  discussion  (p ),  if  it  has  not  been  renounced.    These 
^'  ^'  two  authors  have  not  paid  attention  to  the  fact,  that  a  right 

to  this  benefit  is  not  known  in  the  mercantile  tribunals,  quia 
w  Btraccha,  «t.  2,  juris  apiccs  rcspicit.^^  Nevertheless,  as  it  is  a  question  here 
dec.'2;  Casaregisi  of  insurauce  ou  solvencv,  and  with  a  conditional  debtor,  it 

dUc.  68,  n.  14 ;  ^ 

cuja8,c.decon«t.  sccms  the  insolvcncv  of  the  first  insurer  must  be  evidenced 

pecun. ;  Bretonier,  -^ 

SSiJuK^'tomV  ^  ^  certain  point,  before  there  can  be  a  right  to  proceed 

tiS!*2,^iii.^M7f '  against  the  second.     I  should  think  then,  that  without  em- 

p4^i752';  du-  '  barrassiug  the  assured  with  a  discussion  such  as  is  required 

pag.  309;  '  '  iu  Ordinary  affairs,  it  suffices  that  the  insurer,  whose  sol- 

Beaieux,  pag.  '' 

224-  vency  has  been  insured,  is  in  default  in  payment  on  the 

first  constraint^  that  is  to  say,  on  the  first  order  made  on 
him  by  virtue  of  a  judicial  sentence,  to  found  a  right  to 
proceed  against  him  who  has  insured  his  solvency.     The 

"  Guidon,  ch.  2,    Guidou^^  rcquires  nothing:  more. 

art.  20.  ^  ° 

(p)  See  Dote  to  Chap.  V.,  Sect.  7,  p.  118. 
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Chap.  VIII. 
Sect.  XVI. 

Section  XVI.  


REINSURANCE  IN  CASE  OF  FAILURE  OF  THE  INSURER. 

The  object  of  the  insurance  was  to  procure  me  a  gua-  §  i.  Geoenri 
rantor,  who  answers  for  the  loss.  Thus,  if  during  the 
course  of  the  risk  this  guarantor  fails,  I  am  entitled  to 
<lemand  a  dissolution  of  the  contract,  imless  the  mass  of 
the  creditors  of  the  insurer  become  themselves  insurers,  or 
«ve  me  security.^  *  vaifa,  art.  20  ,- 

^         ^  •'  Pothier,  n.  190. 

It  is  true  that,  as  a  general  rule,  contracts  are  not  revoked 
1)y  the  refusal  of  one  of  the  parties  to  fulfil  them ;  and  also, 
^at  nothing  remains  but  an  action,  either  to  oblige  the  re- 
fractory party  to  complete  his  engagement,  or  to  cause  him 
to  be  condemned  in  damages  and  losses.^      But  this  rule  >  l.  e  and  ss,  c. 
does  not  apply  where  the  final  object  of  the  contract  has  L.21,  c'^e'iMctis; 
ceased.    It  is  obvious  that  this  forms  the  principle,  the  soul, 
tie  sustenance  of  the  instrument,  which,  without  it,  would 
not  have  had  birth,  and  would  not  now  exist.'     The  final  »  Man«ca,  iiv.  3, 
object  of  insurance  is,  to  have  an  insurer  who  shall  be  in  a  mouiin,  ie  verb. 

^^  ,  obllg.  n.  58 ; 

*tate  to  answer  for  the  loss.    But  the  failure  by  bankruptcy  oodefroi,  l.  e, 
'Anders  this  responsibility  vain  and  ineffectual.     The  hypo-  5j|c%*idTp*' 
Aecation  that  one  has  on  the  property  of  a  bankrupt,  by  p"J^|*'  ***™*  *' 
^^ue  of  the  policy  received  by  broker  or  notary,  is  oflen 
^ttier  chimerical,  or  subject  to  a  thousand  difficulties. 

If,  at  the  time  of  signing  the  policy,  the  premium  had 
"^^n  paid,  Pothier,  in  the  place  cited,  says  that  restitution 
°^^y  be  demanded. 

Among  us  the  assured  presents  his  petition  against  the  ^  2.  Usage  at 

*>^«ikrupt,  and  the  mass  of  the  creditors.     He  obtains  a  Marseilles. 

•^Utence,  authorizing  him  to  effect  reinsurance  on  the  risks 

Pending,  at  such  premium  as  he  may;  condemning  the 

^'^iiknipt  to  the  payment  of  the  cost  and  expenses  of  the 

^d  reinsurance,  including  a  greater  premium  (if  one  is 

obliged  to  pay  a  greater  premium)  :   the  whole  with  in- 

^fest  and  expenses ;  for  which  the  assured  shall  be  paid, 

first,  out  of  the  premium  stipulated  in  the  policy  (if  it  has 
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Chap.  VEIL     been  simply  promised),  and  in  case  of  insufficiency,  out  of 

— ^^ — '- —  the  other  property  and  effects  of  the  bankrupt. 

The  insurance  effected  in  these  circumstances  is  usually 
conceived  in  these  terms :  Causes  himself  to  be  insured  for 
account  of  {the  bankrupt  insurers),  in  replacement  of  the 
risks  by  them  taken.  Making  the  present  insurance  in 
virtue  of  the  sentence  obtained,  ^c.  By  this  usage  the 
first  insurance  exists  in  all  its  force.  The  bankrupt  insurer 
is  not  released.  He  continues  to  be  responsible  for  the  loss 
in  case  of  the  insolvency  of  the  reinsurer,  which  would  not 
be  the  case  if  the  original  insurance  had  been  dissolved,  in 
conformity  with  the  practice  in  several  places  in  the  king- 
dom. The  same  practice  is  not  unknown  at  Marseilles. 
The  assured  has  the  choice  of  demanding,  either  the  re- 
scinding of  the  contract,  on  the  bankrupt  insurer  failing  to 
give  security,  and  then  the  insurance  ceases  to  exist;  or 
permission  to  effect  reinsurance. 


Section  XVII. 

SOLVENCY  OF  THE  ASSURED  OWING  THE  PREMIUM. 

»  vaiin,  art.  20,  Valiu  ^  is  of  Opinion,  that  the  insurer  may  not  effect  in- 
surance on  the  premium,  promised  to  him  by  the  assured, 
whose  solvency  is  become  doubtful.  "  This  insurance,"  says 
he,  "  does  not  appear  to  me  more  lawful,  than  insurance  of 

'  Pothier,  n.35.     the  profit  in  the  case  of  maritime  loan."    Pothier*  is  of  the 

same  opinion. 

But — 1.  The  premium  is  not  a  profit  as  against  the  in- 
surer :  it  is  the  price  of  the  peril  which  he  assumes ;  2.  The 
premium  being  bound  up  with  the  value  of  the  subject 
insured,  it  may  form  the  subject  of  insurance ;  3.  It  is  here 
a  kind  of  suretyship  for  a  debt  owing,  and  not  yet  due :  an 
obligation  authorized  by  the  common  law ;  4.  If  one  may 
effect  insurance  on  the  solvency  of  the  insurer,  why  may  not 
the  insurer  effect  insurance  on  tlie  solvency  of  the  assured, 
who  is  owing  the  premium?     If  the  assured,  owing  the 
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premium  stipulated  at  a  term,  becomes  bankrupt,  the  in-    Chap.  vill. 

surer  is  entitled  to  require,   either  security,   or  that  the     ^^' '- 

contract  be  rescinded.*     Except  in  the  case  of  failure,  it  '  supm,  jh.  s, 
would  be  an  injury  to  the  assured,  or  to  the  insurer,  to 
effect  insurance  on  their  solvency.      I  do  not  know  that 
they  would  not  be  entitled  to  complain,  for  credit  is  the 
wealth  of  merchants. 


(     210     ) 


CHAPTER  IX. 


VALUE  AND  ESTIMATION  OF  THE  EFFECTS  INSURED. 


1  Supra,  ch.  I, 
sect.  1. 


The  risk  is  of  the  essence  of  insurance  properly  so  called; 
it  is  the  principal  ground  of  the  contract,  which  would 
cease  to  exist  from  the  moment  that  deprived  it  of  the 
aliment  that  gives  it  life :  Principale  fundamentum  asse- 
curationis  est  risicum,  sine  quo  non  potest  subsistere  asse^ 
curatio.  This  truth  is  independent  of  the  will  of  men ;  it 
comes  from  the  very  nature  of  things.  An  insurance  de- 
nuded of  an  object  placed  at  risk  will  never  be  a  veritable 
insurance.  It  is  then  necessary  that  the  real  value  of  the 
effects  insured  have  a  relation  to  the  sum  insured.  If  by 
the  policy  they  are  valued  beyond  what  they  are  worth, 
this  surplus  of  price  would  form  the  subject  of  a  wager  in 
countries  where  insurance  by  form  of  wager  is  permitted ; 
but  the  contract  ceases  so  far  to  be  a  contract  of  insurance.^ 


Section  I. 


i  1.  After  the 
example  of 
what  takes 
place  in  salen, 
IS  it  perroilted 
to  amplify  the 
price  of  the 
thiog  insured  ? 

I  L.  6,  $  4,  ff.  de 
minorib. ;  L.  22, 
§  S,  ff.  locati. 

*  Contrats  usur., 
n.  171. 


GENERAL  OBSERVATIONS  ON  THE  SUBJECT  OF  THE  VALUE 

OF  THE  EFFECTS  INSURED. 

In  contracts  of  sale  it  is  permitted  to  the  parties  to  take 
advantage,  one  of  the  other :  Se  drcumvenire}  Provided 
that  they  employ  neither  dol  nor  fraud ;  for,  as  Dumoulin' 
says,  the  law  only  permits  them  to  better  their  condition, 
by  free  and  mutual  consent;  so  that  the  greater  or  less 
price  proceeds  from  the  facility  and  yielding  of  him  who  has 
advantage  in  concluding  the  bargain.  Moreover,  equality 
between  tlie  price   and   the  value  of  the  thing  non  est 
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mathematical  sed  moraliSy  unde  non  consistit  in  puncto  in-     Chap.  IX. 

Sect.  I. 

divisibiliy  sed    in   mediocritate    quce   latitudinem    admittit 


qradualem.^  »  Grotius,  uv.  2, 

^  ch.  12 ;  Cochin, 

But  this  spirit  of  thrift  and  address,  which  is  tolerated  tom.i.p.sio; 

*  '  Pothier,  de« 

between  seller  and  bujrer,  must  be  rejected  with  severity  ^entei .  n.  242. 
from  the  contract  of  insurance.  Sale  is  a  means  of  ac- 
quiring, but  recourse  is  had  to  insurance  only  to  avoid 
loss.  In  the  sale  of  immovables^  it  suffices  that  the  lesion 
does  not  exceed  a  moiety  of  the  just  price,  to  silence  all 
complaint ;  and  in  the  sale  of  movahleSy  complaint  is  never 
listened  to.  But  the  law  forbids  to  effect  insurance  on 
things  beyond  their  value.*  The  nature  of  the  contract  and  *  infr**  •«*•  «• 
the  provision  of  law  combine  then  to  oblige  the  assured 
not  to  go  beyond  ihejust  valve  of  the  effects  insured. 

It  is  difficult  to  define  in  general  what  is  the  price  or  i  2.  What  is 
raiue  of  any  merchandize.      According  to  a  crowd  of  texts  merchandize*  ? 
found  in  the  law,  things  are  worth  whatever  they  may  be 
sold  for:  Valere  res  dicitur,  quantum  vendi potest.^   The  Law  i4^de*con5kt 
63,ff.  ad  leg.  Falcid.,  decides,  that  the  price  of  things  is  to  ^^* 
he  ruled,  not  by  the  desire  which  an  individual  may  have  for 
them,  nor  from  the  use  which  he  may  draw  from  them,  but 
hy  common  estimation :  Pretia  rerumy  non  ex  affectUy  nee 
v^HUate  singuloruniy  sed  communiter  funguntur ;  that  is  to 
say,  by  what  all  the  world  values  them  at :  Quanti  omnibus 
^lerent.^     Pothier ^  says,  "that  the  just  price  of  things  is  Iqinu,^;*^^** 
"^^  price  at  which  things  of  the  like  nature  and  quality  are  [^»  ventes,  n. 
ordinarily  sold  in  the  places  where  they  are  situated,  if  they 
^  iiiheritances,  or  in  the  place  where  they  are  exposed  to 
^e,  if  they  be  things  movable.      Grotius^  pretends  that  *  J-^^-  *»  **•  *2, 
"^6  most  natural  measure  of  the  value  of  each  thing  is  the 
^ant  people  have  of  it.9     Raynal><>  says,  that  "  the  rivalry  J^^^j"'***'''  **** 
^^  sellers  and  of  buyers  reduces  merchandizes  to  their  jm*^  »  Tom.  i,p.62i. 
''^."    The  price  of  a  sale  on  credit  is  always  higher  than 
^t  of  a  sale  for  cash :  Minus  solvit  qui  tardiUs  solvit, 
^  et  tempore  minus  solvitur.^^  V  ^-  ^^.  *  j.  5- 

*  de  verb,  signif. ; 

The  cost  price  is  not  always  a  sure  rule  for  ascertaining  SfJSelquiei^iiT. 
"^  just  value  of  the  thing.     It  may  have  been  bought  too  *^'  ^^*  ^' 
dear,  or  too  cheaply.      Circumstances  of  time  and  place 

p2 


242. 


i 
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Cmap.  IX.     incessantly  vary  the  price  of  it.     Hence  the  reason  why,  in 
-^J:LJ the  matter  of  general  average,  the  things  saved  contribute 


to  the  common  loss,  not*  on  the  footing  of  what  they  have 

cost,  but  of  what  they  can  be  sold  for :  Non  quanti  empt(B 

»3  L.  2,  s  4,  ff.  de  sunty  86(1  ouanti  venire  possunt}^     In  most  places  of  com- 

merce,  a  price  list,  day  by  day,  for  merchandizes  and  ex- 
change, is  printed  weekly.  This  contains  variations,  which 
proceed  from  the  greater  or  less  term  granted  to  buyers,  or 
from  a  thousand  other  causes.  "  The  current  price,"  says 
Puffendorf,  "  falls  or  rises  sometimes  suddenly,  accordii^ 
as  some  particular  case  increases  or  diminishes  the  number 
wuv.5,  ch.  1,     of  buyers,  or  the  quantity  of  money,  or  of  goods."  *^     A 

distinction  is  made  between  the  price  current  at  the  time 

and  place  of  shipment,  and  that  at  tlie  time  and  place  of 

discharge. 

J  3.  In  the  esti-       In  the  estimation  of  the  effects  insured,  it  was  formerly 

insured?  wha"  the  custom  sometimes  to  take  the  cost  price,  sometimes 

price  must  be     the  price  current  at  the  time  of  the  loss,  sometimes  the 

regarded  I  ,    ' 

price  current  at  the  time  and  place  of  lading,  and  some- 
»«  Guidon,  ch.  2.    timcs  the  price  current  at  the  time  and  place  of  discharge.** 

«rt.  12;  Santcma,  i  i  •  i 

parts, n. 40;        Qur  owu  rulcs  ou  this  subject  are  tliese.    It  is  permitted  to 

RoccuB,  not.  31 ;  ^  "^  *^ 

caawjrgisj^dUc.  1,  effect  insupdnce,  at  the  cost  price,  on  goods  which,  without 
Si.  6?'  ®*^*^***'   having  suffered  any  average,  are  found  by  circumstances  to 

be  worth  less  than  they  cost ;  for  if  the  owner  had  continued 
to  keep  them  in  store,  tliey  might  have  recovered  or  even 
exceeded  their  primitive  value.  If,  on  the  contrary,  they 
have  increased  in  value,  they  may  be  insured  according  to 

■ 

»» ordon.  art.  64.   tlic  pricc  Current  at  the  time  and  place  of  lading.^^     The 
»  Guidon,  ch.  2,    dccisiou  of  the  Guidon  ^^  herein  is  not  obeyed,  requiring 

that  one  should  abide  by  the  price  tlie  thing  has  cost,  whether 
on  credit  or  for  cash. 
^  ch.2,art.  14.        The  Guidon^^  speaks  of  goods  brought  from  a  distance 

(assemblees  de  longue  main),  or  proceeding  from  the 
manufacture  of  him  who  sends  them.  It  says,  that  "  the 
price  is  then  doubtful  and  disputable ;  for  if  they  are  not 
valued  in  the  policy,  the  last  insurers  will  choose  to  be 
held  only  by  the  cost  price;  and  thus  the  owner  would 
lose  the  time  of  the  voyage,  or  the  profit  expected  from 
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the  manufacture.     To  avoid  all  dispute,  it  is  more  sure  to      Chap.  ix. 
value  them  in  the  policy,  and  to  tax  them  at  a  reasonable — 


price  by  the  price  current;  so  that  the  insurer,  who  by  his 
signature  shall  have  ratified  the  price,  cannot  afterwards 
dispute."  If  the  assured  has  omitted  to  insert  in  the  policy 
a  valuation  of  the  merchandize  of  his  own  production  or 
manufacture,  the  insurers  will  be  entitled  in  case  of  loss  to 
require  that  it  should  be  valued  by  the  price  current  at  the 
time  and  place  of  lading.  "  If,"  says  the  Ordonnance,  "  it 
is  the  case  of  goods  bought  by  the  assured,  and  not  valued 
in  the  policy,  the  assured  shall  have  the  choice  of  proving 
Talue  by  means  of  books  or  invoices,  or  of  leaving  the 
valuation  to  be  made  according  to  the  price  current  at  the 
time  and  place  of  lading."  ^^  "  Art.  64. 

It  has  been  seen  above ^^  that  insurance  is  not  a  means  »  ch.  i.aectM. 
of  acquiring ;  it  suffices  that  the  assured  be  indemnified 
for  the  real  damage  sustained  by  him,  without  ever  having 
a  right  to  pretend  to  advantage,  at  the  expense  of  the 
insurers.  Hence  the  reason  why  it  is  not  permitted  to 
insure  either  profits  expected  on  goods,  or  freight  or  wages 
to  be  earned.  Regard  is  had  to  loss  only,  and  not  to  gain: 
Detrimenti,  non  lucriy  jit  prcBstatio,^  Consequently,  if  in  »  l.  2. }  4,  tr.  de 
the  valuation  of  the  goods  insured  one  chooses  to  leave  the 
cost  price,  he  must  stop  at  the  value  at  the  time  and  place 
(if  lading.  Such  is  at  once  the  letter  and  the  spirit  of  the 
Ordonnance.  As  soon  as  the  assured  is  indemnified  for 
this  value,  his  lawful  interest  is  satisfied. 

In  countries  where  insurance  by  form  of  wager  is  autho- 
rized, the  price  at  the  time  and  place  of  destination  may 
^e,  provided  the  insurer  has  guaranteed  that  the  thing 
should  arrive  safe  and  sound  at  the  destined  place,^^     But  «  santema  and 

others  before 

smong  us  other  principles  obtain,  from  which  the  parties  cited, 
are  not  permitted  to  wander.  "  In  maritime  loan  and  in- 
surance," says  Valin,  "  no  regard  is  had  to  the  value  of  the 
goods  at  the  time  of  their  loss,  but  only  to  their  value  at 
the  time  of  lading,  because  it  is  only  with  reference  to  this 
value  that  the  lender  on  maritime  loan  and  the  insurer 
have  consented  to  run  the  risks.     Thus  the  maritime  profit 
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Chap  IX.     and  the  premium  of  insurance  are  upon  the  same  footing/'^ 

— —^ —  Valin^^  also  says,  that  "  the  adjustment  of  average  between 

"  Art.  47.  ^^^  insurers  and  the  assured  is  made  by  taking  for  base 

^       the  estimation  or  value  of  the  goods  at  the  time  of  lading, 

without  considering  whether  these  goods  would  have  been 

worth  more  or  less  on  safe  arrival  in  port."     If,  in  general 

average,  a  diflPerent  rule  is  followed,  it  is  because  there  the 

ship  and  the  whole  body  of  the  shippers  are  viewed  en 
jMnftji.  ch.  12.     ^asse.^* 

What  has  now  been  said  on  the  subject  of  the  valuation 
of  goods  applies  to  the  ship.  It  is  not  permitted  to  effect 
insurance  on  it  for  a  sum  exceeding  its  value  at  the  time  of 
departure,  saving  the  right  to  cover  new  expenses  made  in 
the  course  of  the  voyage. 


Section  II. 

EFFECTS  INSURED  BEYOND  THEIR  VALUE. 

"  We  prohibit,"  says  the  Ordonnance,  "  the  insuring  or 
reinsuring  effects  beyond  their  value  by  one  or  several 
policies,  on  pain  of  nullity  of  the  insurance  and  of  confis- 

>  Art.  22.  cation  of  the  goods."  ^     "  If  the  assured  has  concealed 

insurances  or  contracts  of  maritime  loan,  and  these  with 
those  he  has  declared  shall  exceed  the  value  of  the  effects 
insured,  he  shall  be  deprived  of  the  effect  of  the  insurances, 
and  shall  be  bound  to  pay  the  sums  borrowed,  notwith- 

a  Art.  54.  standing  the  loss  or  capture  of  the  vessel."^    "  And  if  he 

pursues  the  payment  of  sums  insured  beyond  the  value  of 

*  Art.  55.  his  goods,  he  shall  be  in  addition  exemplarily  punished."' 

*  Art.  14.  These  articles  conform  to  the  R^glement  of  Antwerp.* 

j  1.  Proof  of         The  word  conceal  is  taken  always  in  a  bad  sense;  it  is 

when  one  hides  something  through  deceit  and  fraud.  The 
excess  of  insurances  is  presumed  to  be  fraudulent,  if  the 
assured  has  omitted  to  declare  all  the  insurances  which  he 
has  effected,  and  when  he  pursues  the  payment  of  sums 

»  Art.  55.  beyond  the  value  of  his  goods.^     It  remains  with  him  to 

produce  proof  on  this  point,  and  to  show  that  the  excess  pro- 
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ceeds  fix)m  some  error  on  his  part  or  on  that  of  his  agents.^      Chap.  ix. 

If  it  is  a  question  of  papers  or  copies  obtained  through        *^^*_* 

correspondence  in  distant  countries,  one  will  be  easily  led  ^'"°'  "** "' 
to  believe  there  has  not  been  any  fraud.  The  proof  would 
be  much  more  difficult  where  the  whole  business  is  trans- 
acted by  the  assured  himself.  But  all  this  depends  on 
circumstances.  Judges  prefer  to  impute  equivocal  acts  on 
the  part  of  merchants  to  error  rather  than  wrong  intention. 
Excuse  is  readily  admitted  where  the  fraud  is  not  plainly 
proved."^     And  thus  Pothier® — "  he  who  has  effected  in-  \vaiin,  art.  2s. 

v»  j/»  i_  ixi_*i'*'  Pothier,  n.  78. 

surance  on  his  goods  for  a  sum  beyond  theu*  value  is,  m 
cases  of  doubt,  presumed  to  have  done  so  in  good  faith 
and  through  ignorance.  It  belongs  to  the  insurers,  where 
they  allege  fraud,  to  prove  it." 

He  who  becomes  guilty  of  a  fault  of  this  kind  is  deprived  $  2.  Penalty  of 
of  the  effect  of  the  insurances ;  he  incurs  the  pain  of  nullity 
of  the  insurance;  that  is  to  say,  if  the  ship  perishes,  the 
assured  will  not  be  entitled  to  demand  payment  of  the 
loss;  and  whether  the  ship  perishes  or  arrives  safe,  he  will 
not  be  entitled  to  demand  return  of  the  premium.  This 
results  from  Art  23  and  24  of  the  Ordonnance ;  for  no 
person  is  permitted  to  ground  a  title  on  their  own  turpi- 
tude,^ Besides  these  penalties,  the  procureur  du  roi  may  »Kuricke,p.  sm; 
require  the  confiscation  of  the  merchandize,  in  case  of  the  and40;'infrm, 

,  '  .  ch.  16,  sect.  1. 

safe  return  of  the  ship ;  and  exemplary  punishment^  if  in 
case  of  loss  the  assured  should  pursue  the  payment  of  the 
sums  insured. 

Valin^**  says,  that  "  he  who  eflPects  insurance  in  fraud  *•  v«iin,  art.  22. 
will  not  undergo  the  penalty  of  his  crime,  except  so  far  as 
all  the  insurances  are  contained  in  one  policy."  "  But," 
adds  he,  "  if  the  insurances  are  made  by  several  policies, 
the  confiscation  will  have  for  object  only  the  goods  properly 
insured,  which  insurance  is  null  because  repeated  in  a  second 
or  third  policy,  where  the  excess  of  value  of  the  goods  will 
have  been  more  than  absorbed."  Pothier^*  is  of  the  same  "  n.  76. 
opinion.  This  interpretation  appears  to  me  contrary  to  the 
text  of  Art  22,  which  declares  indefinitely  nullity  of  the  in- 
narance  and  confiscation  of  the  goods  against  the  person  who 
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Chap.  IX.     bv  fraud  has  effected  insurance  or  double  insurance  on  soods 
L  •  _.  beyond  their  value  by  one  or  several  policies.    The  first  step 


that  knowingly  exceeds  in  this  matter  lawful  bounds  is  pre- 
sumed to  be  criminal :  Quandoque  finis  trahit  ad  se  prin- 
cipium. 
i  3.  instiniDce       The  penalties  above  mentioned  attach  only  to  the  assured 

made  vnthout  ,  ,  ...  , 

fraud  beyond     who  is  guilty  of  deceit ;  for  if  insurance  has  been  made 

beyond  the  value  of  the  goods,  without  fravdy  it  is  then  a 
^ch.  16,  sects.  1  case  for  return  of  premium,  of  which  I  shall  speak  infra?* 


Section  III. 

IS  THE  VALUATION  OF  THE  GOODS  INSURED  ESSENTIAJL  TO 

THE  POLICY  ? 

«  ch.  343.  The  Rfeglement  of  Barcelona^  says,  that  before  making 

any  insurance  on  the  body  of  a  ship,  the  ship  must  be  valued 
by  prvxT  hommes  (a),  and  this  valuation  must  be  declared  in 

«  Art.  10.  the  policy.    According  to  the  R^glement  of  Antwerp'  "  all 

who  desire  to  effect  insurance  on  the  body  of  the  ship, 
guns,  powder,  balls,  shall  be  bound  first  to  have  made  a 

»  Ch.  15,  art.  s      valuation  of  the  whole  by  experts.*^     But  the  Guidon*  de- 

and  13.  ,  J       r 

termines  the  contrary.  "  The  merchant  may  value  in  the 
policy  his  share  in  the  ship,  and  on  this  valuation  make  his 
insurance."  This  I  think  is  the  true  rule.  It  is  true,  the 
Ordonnance  seems  at  first  view  to  make  valuation  a  point 

«  Art.  8.  essential,  when  it  says,*  "  that  if  the  insurance  is  made  on 

the  body  and  keel  of  the  vessel,  its  rigging  and  apparel, 
equipment  and  victualling,  or  a  portion,  the  valuation  of  it 

s  N.  112.  shall  be  made  in  the  policy.^'     But  Pothier*  remarks,  with 

Valin,  that  "  if  this  valuation  has  been  neglected  in  the 
policy,  the  insurance  would  still  be  valid.  The  Ordonnance 
does  not  prescribe  it  on  pain  of  nullity.  There  is  reason 
to  believe  that  its  expression  is  only  declaratory,  because 
generally  this  valuation  is  present."     In  fact  the  valuation 

«  straccha,  gi.  6,    of  the  thing  iusured  is  not  essential  to  the  insurance.^ 

'  st>-pman.part4,      ITiough  Stypmanuus^  and  Kuricke^  regard  it  as  essen- 

tlt.  7,  n.  344. 

**  Kurickode  M  Experts  named  by  a  judge  or  tribunal  are  so  termed.    See  note,  aiift, 

assec.  p.  833.  ^^^^  ,29, 
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tial,  they  are  speaking  only  according  to  the  Ordonnance      Chap.  ix. 
of  Philip  II.,  made  for  the  town  of  Antwerp.     Whatever  — — — ^'- 
these  two  authors  allege,  the  R^glement  of  Barcelona  and 
that  of  Antwerp  did  not  require  the  valuation,  except  in 
relation  to  the  body  of  the  ship  insured.     With  regard  to 
goods,  the  valuation  may  be  made  in  the  polio/,  says  the 
Guidon,^  but  it  is  not  essential.    The  Ordonnance'®  speaks  •  ch.  2,  art.  13. 
only  of  the  ship,  and  in  Art.  64  it  says,  "  the  value  of  the 
goods  shall  be  proved  from  books  or  invoices,  if  not  de- 
clared in  the  polio/.'' 

It  is  then  certain  there  is  no  necessity  that  the  policy 
should  contain  the  valuation  of  the  goods  insured;  it  suffices 
that  the  value  be  a  real  one,  saving  the  right  to  call  for  its 
verification.  If  the  valuation  of  the  goods  insured  does 
not  appear  on  the  policy,  the  insurers  when  proceeded 
against  for  payment  of  the  loss,  will  be  entitled  to  demand 
of  the  assured  proof  that  the  value  of  the  goods  insured 
coincides  with  the  sum  insured."     If  the  valuation  appears  "  cawuregis,  duc. 

*  \  1,  n.  36. 

on  the  policy,  this  valuation  will  be  entitled  to  credit  as 
against  the  insurers,  until  they  show  the  contrary.  These 
two  points  deserve  separate  consideration. 


Section  IV. 

CASK  WHERE  THE  VALUATION  OF  THE  GOODS  INSURED  IS 
not  CONTAINED  IN  THE  POLICY. 

'Hie  Ordonnance^  has  supposed  that  the  valuation  of  the  §  1.  losurance 
ship  insured  would   always  be  contained   in  the   policy.  SleVhip.  ^  ° 
Valin  observes  that  this  is  a  proper  and  necessary  precau-  >  Art.  s. 
^^  to  avoid  the  uncertainty  that  would  exist  as  to  the 
^ue  of  the  ship  in  comparison  with  the  sums  insured. 
He  also  shows  that  in  his  own  town  the  valuation  of  the 
ship  insured  is  always  inserted  in  the  policy.     With  us  this 

• 

^  sometimes  neglected.  But  then  the  insurers,  attacked 
'•^f  payment  of  the  loss,  are  entitled  to  require  of  the  as- 
sured proof  of  the  real  value  of  the  ship,  by  the  exhibition 
^f  testimonial  documents  or  by  a  report  of  experts,  drawn 
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Chap.  IX.     up  in  the  form  prescribed  by  the  Declaration  of  17th  August, 

^^'  ^^'      1799.^ 


$  2.  Insurance  "  The  value  of  the  goods,"  says  the  Ordonnance,*  "  shall 
•^  Art*?o*  infhi,  ^  proven  from  books  or  invoices ;  if  not,  the  valuation  shall 
»*Ait.' 6^'^*  *  *  be  made  on  the  price  current  at  the  time  and  place  of 

lading."  The  words  of  this  article  are  remarkable :  from 
books  or  invoices,  and,  in  default  of  these  two  means,  by  a 
valuation  to  be  made  according  to  the  price  current  at  the 
time  and  place  of  lading.  The  insurers  cannot  go  beyond 
the  limits  fixed  on  this  point  by  the  Ordonnance ;  limits 
which  the  good  of  commerce  and  the  fear  of  litigation  have 
rendered  necessary. 

If  at  the  time  of  the  lading,  the  goods  which  I  have 
brought  from  a  distance  have  increased  in  price,  I  prepare 
an  invoice  according  to  this  new  value,  and  by  this  make 
my  insurances.  I  cannot  then  be  obliged  in  the  end  to 
exhibit  either  my  accounts  of  purchase  or  my  books,  for  I 
am  not  forbidden  to  effect  insurance  on  a  profit  already 
earned.  The  insurers  must  either  be  governed  by  the  in- 
voice I  present  to  them,  or  they  must  require  a  valuation  by 
experts,  according  to  the  price  current  at  the  time  and 
place  of  lading.  In  this  way  their  lawful  rights  will  be 
answered.  Thus  was  the  question  decided  by  arrfit,  under 
the  following  circumstances : 

Honore  Maire,  advocate,  had  effected  insurances  for  his 
own  account  on  the  body  and  cargo  of  the  barque  St.Anne^ 
Captain  Jean  Dupont.  This  ship  was  wrecked.  Some  of 
the  insurers  refused  to  pay  the  loss,  on  the  pretext  that  the 
insurance  exceeded  the  value.  Maire  communicated  to 
them  his  instrument  of  purchase,  and  the  accounts  for 
fitting  out  the  vessel.  He  communicated  the  invoice  of  the 
goods.  They  required  him  to  exhibit  his  books,  and  that 
he  should  declare  the  names  of  those  from  whom  he  had 
purchased  the  goods  shipped.  He  replied,  that  not  being  a 
merchant  by  profession,  he  had  no  books,  and  refused  to 
name  his  sellers.  Sentence  of  the  admiralty  at  Marseilles, 
condemning  the  insurers  to  pay  the  sums  insured,  if  they 
did  not  prefer  a  valuation,  according  to  the  value  at  the  time 
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VALUATION  OF  GOODS  INSURED  NOT  CONTAINED  IN  POLICY.  219 

of  lading.     On  appeal,  the   Chamber  of  Commerce  as-      Chap.  IX. 
sumed  the  defence  of  the  action  for  the  insurers.     Arrfit, 
18th  Feb.  1702,  on  report  of  M.  D'Espagnet,  confirming 
the  sentence  of  the  admiralty. 

The  expenses  of  this  valuation  are,  in  every  event,  at 
the  charge  of  the  assured,  who  not  having  taken  the  pre- 
caution of  valuing  the  goods  in  the  policy,  should,  ac- 
cording to  the  Ordonnance,  exhibit  his  books  and  accounts 
of  purchase.  In  refusing  to  exhibit  these,  he  gives  place, 
by  his  own  act,  to  a  report  of  experts.  He  must  then 
procure,  at  his  own  expense,  this  report,  which  becomes  his 
tide,  and  without  which  he  would  not  be  able  to  continue 
his  proceedings. 


Section  V. 

VALUATION  CONTAINED  IN  THE  POLICY. 

The  valuation  contained  in  the  policy  is  presumed  to  be  $  i.  The  yalua- 

T     /•  1         •  1        /»    1  1  1  ''o**  contained 

a  just  one.  it  forms  the  title  ot  the  assured,  and  serves  in  the  policy  is 
for  foundation  to  his  claim :  Stante  conventionali  taxd,  J^9t™ne.*°  ^ 
fi£ndata  est  intentio  actoris.^     And  as  Valin^  says,  "  the  \I^^^^i^' 

•'  J    '  108.  n.  IS;  Casare- 

valuation  being  made  in  the  policy,  it  must  serve  for  rule,  Soccuj%ot?"3h ' 
without  the  assured  being  bound  to  show  aliunde  the  value  T^^  **  ** 
of  the  goods." 

Can  the  insurer  complain  of  this  valuation  ?     With  re-  §  2.  Can  the 
g^ird  to  a  valuation  of  the  ship,  there  is  no  doubt  that  the  plain  of  the 
^J^urer  is  competent  to  insist  upon  a  new  valuation.^     But  J^/ngj^n  the^' 
*Wa  is  to  be  understood  with  regard  to  the  state  of  the  po'>cy  ^ 

-•  .  .  -  *  Ordon.  art.  8 ; 

^«ip  at  the  time  of  the  commencement   of  the  voyage.  R^giement  d*An- 

out  can  the  insurer  insist  on  a  new  valuation  of  goods 

^ready  valued   in   the  policy?     The  Ordonnance*  says,  « Art. 64. 

^t "  the  value  of  the  goods  shall  be  proved  from  books 

<>r  invoices,  if  not  valued  in  the  policy.''    The  legislator  has 

^ot  repeated  the  words  of  Art.  8  :  saving  to  the  insurer 

^k  to  insist  on  a  new  valuation.    This  way  having  been 

op^ed  only   to  insurers  on  ship,  seems  to  be  closed  to 

^^^surers  on  goods,  by  the  rule  inclusio  unius  est  exclusio 
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Chap.  IX.     alterius.     The  Guidon^  allows  the  insurers  on  merchandize 
^^^'    '      to  have  the  valuation  contained  in  the  policy  corrected. 


*  Ch.  2,  art.  13. 

•  P.  242. 


Cleirac  ^  speaks  thus :  "  Those  who  insure,  trusting  to  the 
lawfulness  and  honesty  of  persons  who  effect  insurance^ 
and  who  have  prepared  the  policy,  not  having  leisure  to 
examine  and  consult  appreciations,  descriptions^  unusual 
claims,  do  not  at  all  bind  themselves  by  their  subscription 
to  follow  the  valuation  contained  therein ;  but  it  is  always 
competent  for  them,  after  the  loss,  to  deny  that  the  declara- 
» vaiin.  art.  64.  tioHs  coutaiucd  in  the  policy  conform  to  the  truth."  Valin  ^ 
"Pothier.  n.  151.   and  Pothicr®  are  of  the  same  opinion.    They  confound,  in 

this  respect,  the  provisions  of  Articles  8  and  64 ;  they  say 
that ''  it  is  competent  for  one  to  contest  the  valuation  in 
the  policy,  but  that  it  belongs  to  the  insurers  to  prove  that 
it  is  an  inflated  one."     I  believe  these  authors  are  right, 

» Straccha,  gl.  6,  .  n     \        r\    -i  •        i  • 

n.  5;  scaccia,       and  that  the  meanme*  of  the  Ordonnance  is  the  same  lo 

quest.  1,  n.  169;  ^    ^ 

Kuricke,  diatr.      ^Q^h  cascs.     We  mav  citc  here  the  doctrine  of  Straccha.^ 

pag.  833.  •' 

$  3.  1  o  ground  To  ground  a  right  of  complaint  against  the  valuation  in 
againstThe  ^^  policy,  is  it  neccssary  it  should  have  been  made  fraudu- 
vaiuaiion  in  the  Jentlv  ?     The  Ordonnance  ^°  says,  "  saving  to  the  insurer, 

policy,  must  it  •'  j    '  o  » 

have  been  made  in  ccLse  of  fraud,  the  right  to  insist  on  a  new  valuation." 

through  fraud  *?    -r»       .    .    ,  ,  /»  /»        i        i 

"Art. 8.  l^ut  it  IS  known  there  are  two  sorts  of  fraud :  the  one  per- 

sonal, which  is  dol  properly  so  called,  dolus  malus;  the 
other  existing  in  the  subject,  without  any  person  being 
guilty  of  wrong,  dolus  re  ipsa.  If  the  insurers  succeed  in 
proving  that  the  valuation  expressed  in  the  policy  is  above 
the  value  of  the  thing,  their  complaint  must  be  listened  to. 
"  All  those,"  says  the  R^glement  of  Antwerp,  "  who  de- 
sire to  effect  insurance  on  the  body  of  the  ship,  guns, 
powder,  ball,  shall  be  bound  to  have  a  valuation  made  of 
them  first,  by  experts,  without  prejudice  however  to  the 
insurers,  who  shall  have  the  right  to  show  that  the  said 
valuation  has  been  made  fraudulently,  by  collusion,  under- 

»« Art.  10.  standing,  favour,  or  otherwise.^^     This  word  otherwise  em- 

braces all  cases  where  the  original  valuation  has  been  made 
beyond  the  value  of  the  subject  insured.  "  Valuations," 
says  tlie  Guidon,  "  may  be  made  in  the  policy,  but  if  they 
exceed  the  one-half,  third,   or  quarter  of  the  just  price, 
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when  a  loss  happens^  the  insurer  makes  of  this  a  ground  of     Chap.  ix. 
defence,  taking  for  maxim  that  the  assured  may  not  receive       "  -        '  — 
advantage  from  the  damage  of  others.     Thus,  if  such  valua- 
tions were  respected,  not  only  would  they  occasion  infinite 
losses,  but  also  the  assured  would  make  his  condition  better 
than  if  the  goods  arrived  safer  ** 

From  these  texts,  Articles  8  and  64  of  the  Ordonnance  "ch.2,«rt.  is. 
have  been  taken.  The  words  in  case  of  fraud  must  apply 
to  all  cases  where  there  is  personal  cfoZ,  or  dolus  re  ipsa, 
and  are  interpreted  according  to  the  common  law,  which, 
considering  the  valuation  contained  in  the  policy  as  the 
title  and  certified  intention  of  the  assured,  leaves  to  the 
insurer  the  liberty  of  destroying  tliis  by  opposing  evidence. 
Such  is  the  general  doctrine.*'     It  would  be  then  an  abuse  "  dc  Luca,  di»c. 

^  1  /»  108,  n.  13.;  Scar- 

of  the  text  of  tlie  Ordonnance,  and  of  the  mode  of  expres-  cia,  h,  quwt.  i, 

'  ^  ^  ^  *  n.  169 ;  KoccuM, 

sion  adopted  by  some  authors,  to  maintain,  that  it  is  neces-  ^^j^JJ  \J^^'  ^.^ 

sary  in  this  case  that  th^  assured  should  be  guilty  of  fraud  lom.^2\^^m'-/ 

and  of  dot  properly  so  called;  for  from  the  moment  the  2,Sip.  i3,m'26^' 

assured  desires  to  turn  a  loss  to  advantage,  and  to  receive 

more  than  he  had  placed  at  risk,  the  good  faith  he  might 

have  possessed  in  the  beginning  is  changed  into  a  veritable 

fraud. 

It  has  just  been  seen,  that  the  Guidon*^  requires  that  the  §  4.  To  cora- 
excess  in  the  valuation  should  amount  to  a  quarter  at  least.  JaluaUon  agreed 
Valin*^  speaks  only  from  the  Guidon,*^  and  Pothier  is  mis-  "P**°»  ^^^  ^^^ 

,  excess  be  con- 

taken  in  saying,  that  he  reports  no  authority  for  his  opinion,  siderable? 

It  would  not  be  suitable  to  object  to  the  least  trifling  \\  Art.^s.*^  *^' 
excess.     Such  a  scruple  would  only  serve  to  occasion  law  li  ®"**^^"„^"^ 

•  •'  Mer,  and  Pothier, 

suits,  considering  the  uncertainty  of  the  value  of  articles  of  "'  **^' 
merchandize.     This  point  is  left  to  the  prudence  of  the 
judge. 

The  agreement  that  the  parties  shall  be  bound  by  the  §  5.  Agreemem 
valuation  contained  in  the  policy,  does  it  preclude  all  com-  ijon  made  shall 
plaint  on  the  part  of  the  insurers  ?     The  agreement  that  ^°^^' 
the  valuation  of  the  ship  shall  be  considered  the  capital, 
always  and  in  all  places,  during  the  voyage,  is  very  useful 
among  us.     It  is  lawful,  though  the  value  given  to  the 
ship,  at  the  moment  of  depaiture,  diminishes  daily  during 
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Chap.  IX.     the  voyage.^^     And  this  makes  Valin^®  say,  that  in  case  of 

abandonment,  the  freight,  which  supplies  this  daily  destruc- 

art.  3.     '    •    '  tion  of  the  ship,  should  also  be  abandoned.     Pothier*^  is  of 
19  j^  159*°     *    opinion,  that  "  the  insurers  should  be  admitted  to  proof  of 

lesion,  even  though  by  an  express  clause  in  the  policy  they 
have  renounced  all  other  valuation  than  that  contained 
in  the  policy."  "This  clause,"  adds  he,  "has  been  pro- 
scribed with  reason,  by  several  sentences  of  the  Admiralty 
at  Paris,  as  tending  to  evade  the  provision  of  Art.  22, 
and  to  open  the  door  to  frauds  through  means  of  false 
valuations."  Still,  an  arrfit  of  the  parlement  of  Paris,  of 
«•  Journal  des       26th  March,   1762,*^  condemned  certain  insurers  to  pay 

Audiences,  torn.  ,  ,  ,  ,  *     ■' 

2,  pag.  860.  definitively  the  loss  on  a  ship,  of  which  they  had  declared 

themselves  satisfied  with  a  valuation  contained  in  the  policy. 
The  barque  La  Victoire  had  captured  an  English  vessel. 
Bourguignon,  senior,  the  owner  of  this  barque,  effected 
insurances  on  the  cargo  of  the  prize.  These  goods  were 
valued  at  a  determinate  sum,  to  be  considered  capital  always 
and  in  all  places,  by  consent  of  the  parties.  Sentence 
rendered  by  our  Admiralty  in  1764,  declaring  this  agree- 
ment binding.  In  fact,  insurers  who  assent  to  such  agree- 
ments have  only  themselves  to  blame,  for  being  thrown  on 
the  good  faith  of  the  assured.  Their  complaints  are  not  to 
be  listened  to,  except  where  they  prove,  by  documentary 
evidence,  the  dol  and  fraud  against  which  they  reclaim.  It 
would  be  to  open  the  door  to  a  thousand  contentions,  to 
admit  them  to  oral  proof  or  reports  of  experts.     M.  Gig- 

«  vid.  infra,  sect,  noux  was  conccmed  for  Bourguignon.*^ 

I  see  every  day  policies  bearing  that  "  the  assured  shall 
be  dispensed  from  producing  any  sort  of  documents,  as  to 
the  cost  of  the  whole  ship,  equipment  and  fitting  out  of  the 
vessel,  in  view  of  the  valuation  made  by  common  accord 

between  the  parties,  when  ready  to  sail,  at  the  sum  of ^ 

to  be  considered  the  capital  always  and  in  all  places,  with- 
out being  bound  to  any  report  of  freight.*'  I  have  at  present 
under  my  eyes  a  policy  of  insurance  prepared  at  Bordeaux, 
containing  this  clause :  "  We  approve  (it  is  the  insurers 
that  speak)  the  valuation  you  make  mutually  with  us  of  the 
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said  ship  and  equipment  in  total,  at  the  sum  of ,  to  be      Chap.  IX. 

considered  the  capital  during  the  whole  duration  of  our  — ^— : 

risks,  without,  in  case  of  capture,  loss  or  avemge,  the  right 
in  us  to  claim,  under  any  pretext,  any  abatement  of  the 
said  valuation,  not  even  for  freight,  valuation  of  freight,  nor 
passage  money  for  passengers,  which  shall  remain,  from  the 
present  moment,  earned  to  you,  by  this  express  agreement." 

This  dispensation  from  reporting  the  freight  was  autho- 
rized by  the  Declaration  of  1779.     If  the  ship  arrives  safe, 
it  will  be  worth  much  less  than  it  cost  in  the  beginning, 
but  the  owners  will  be  abundantly  compensated  for  the 
diminished  value,  by  the  freight  they  will  receive.     If  the 
ship  is  wrecked  near  the  place  of  her  final  destination,  and 
all  the  goods  be  saved,  it  is  repugnant  to  the  nature  of  the 
contract  of  insurance  for  the  owners  to  demand,  on  the  one 
hand,  the  entire  freight  of  the  goods,  and  on  the  other,  the 
original  value  of  the  lost  ship.     In  this  case  the  loss  be- 
comes for  them  a  title  to  gain.    Such  a  benefit  is  irregular; 
it  was  prohibited  by  the  Ordonnance  of  1681,  and  could  at 
this  day  be  tolerated  only  by  converting  the  insurance  into 
a  wager,  as  I  shall  explain  hereafter.^*  »  chap.  17,  aect. 

Notwithstanding  the  agreement,  that  the  valuation  of  the 

ship  shall  be  considered  the  capital  always  and  in  all  places, 

1^  adjusting  general  average,  the  same  ship  is  valued  anew, 

^  the  end  of  ascertaining  its  actual  value,  and  diminishing 

^y  this  means  the  contribution  to  which  it  is  subject.     It 

*s   thus  the  assured  turn  everything  in  their  own  favour. 

^hey  have  two   weights  and   two   measures :  pondus  et 

P^^>»idus.    This  is  not  just.     Such  is,  nevertheless,  our  cus- 

^ni.    Many  things  are  observed  in  this  matter  that  speak 

defects.    The  Declaration  of  1779  has  not  decided  all ;  it 

*«  to  be  wished  they  might  be  remedied  by  a  more  extensive 

^^^ctment. 

The  assured  bavins:  in  the  policy  valued  his  property,  it  J  6  I*  the  as- 

^  '  .  tr     tr      jy       sured  admitted 

^  not  competent  for  him  to  say  that  it  was  worth  more,  to  to  prove  that 
prevent  return  on  subsequent  insurances.     So  adjudged  in  ^  sman?°'* " 
<>ur  Admiralty,  6th  August,  1751,  in  favour  of  the  insurers 
on  the  body  of  the  ship  La  Fidile  Jeanne,  against  Treilhes 
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Chap.  IX.      and  Le  Chevalier,  of  Bordeaux.     By  consent  of  parlies  the 
_       -'-'__    body  of  this  ship,  ready  to  set  sail,  had  been  valued  at  3,000 

livres.  It  was- burned  by  the  English  at  Cape  St.  Louis. 
The  insurers,  by  a  second  policy,  containing  the  same 
valuation,  were  proceeded  against.  They  resisted,  on  the 
ground  that  the  first  policy  covered  the  interest  insured. 
It  was  replied,  that  there  had  been  error  in  the  valuation,  on 
the  part  of  Perrier  and  Salze  the  agents,  and  that  the  ship 
was  worth  45,000  livres  ;  of  which  they  profiered  evidence. 
The  court  decided  that  the  provision  of  Art.  8  favoured  the 
insurers  only,  and  not  at  all  the  assured,  who  must  impute 
to  himself  legem  apertitis  non  dixisse :  and  that  it  is  not 
competent  for  him  to  allege  mistake  in  the  valuation  of  his 
own  property. 
M  Art.  8.  Valin**  adopts  the  decision  of  this  sentence ;  but  I  had 

forgotten  to  inform  him  that  it  was  reversed  by  arr6t,  26th 
June,  1753,  on  the  report  of  M.  de  Boutassy. 

I  am  of  opinion  that  this  arret  should  not  be  respected. 
The  rule  requires  that  the  assured  be  held  by  the  valuation 
fixed  by  himself,  and  that  he  be  not  allowed  to  enlarge  it 
subsequently;  for  if  the  ship  arrives  safe,  the  insurers  might 
evade  the  return  demanded  of  them,  by  maintaining  that 
the  subject  insured  was  worth  more  than  the  value  deter- 
mined by  the  policy.  In  the  contrary  case,  then,  the 
assured  must  obey  the  same  law.  No  one  depreciates  his 
own  property :  nemo  censetur  jactare  suum ;  and  it  is  not 
to  be  presumed  that  error  slips  into  correspondence  be- 
tween merchants,  always  attentive  and  watchful  of  their 
interest.  Moreover,  it  is  essential  for  the  public  tranquil- 
lity that  persons  should  be  bound  by  their  written  contracts. 
These  cannot  be  departed  from  without  setting  every  thing 
loose.  In  a  case  like  this,  it  is  not  an  evil  that  one  bears 
the  penalty  of  his  own  inadvertence ;  but  the  general  good 
requires  that  the  rule  be  respected  :  Dura,  sed  scripta  lex 
est ;  it  is  the  sole  means  of  preventing  suits,  always  harmfiil 
to  civil  society,  and  particularly  to  commerce  (a). 

('i)  The  Code  de  Commerce  has  reformed  the  provisions  of  the  Declaration 
of  1779,  in  declaring,  by  Art.  386,  witliout  authorizing  agreement  to  the  contrary. 
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Chap.  IX. 

nt  -rr-r  SrCT.  VI. 

Section  VI.  — 


EXPENBES  ADDED  TO  THE  VALUATION  OF  THE  EFFECTS 

INSURED. 

In  the  value  of  goods  insured  are  included  all  expenses  §  i.  Outlay  and 
and  outlay  made  until  on   board  ^ — are  included  the  ex-  unS  on  board, 
penses  of  packing,  pressing,  carriage,  commissions,  and  ,  ^"*""-  "*•  ^*- 
charges  of  the  person  who  ships  the  goods* — and,  not-  mentV'Anven*^ 
withstanding  the  assertion  of  Stypmannus*  and  Kuricke,*  ?kmiterti^*"* 
are  included  also  all  custom  duties.^  a  styiman.p.459. 

It  has  been  seen  above  ^  that  the  price  of  a  sale  on  credit  n.^rp^wil***^' 
is  always  higher  than  that  of  a  sale  for  cash ;  whence  it  *  ^^^^*  »•  >*9- 

Sect.  i|  §  2. 

seems  that  to  fix  the  value,  on  which  it  is  allowable  to 
effect  insurance,  it  would  be  necessaiy,  according  to  circum- 
stances, to  discount  or  add  the  interest  This  operation  is 
not  customary.     If  it  is  a  sale  on  credit,^  the  interest  in-  ^  Guidon,  ch.  2, 

.         .  .  art.  18. 

solved  in  the  capital  is  an  expense  which  forms  part  of  the 
X>rice  of  the  thing  purchased ;  and  as  to  effects  bought  for 
<;a8h,  nothing  prevents  the  assured  from  inserting  the  valua- 
'tiion  of  them  in  the  policy. 

**  The  merchant,"  says  the  Guidon,  "  may  effect  insurance 

Kiot  only  on  the  share  he  has  in  the  ship,  but  also  on  the  price 

Iiis  share  has  cost  him,  until  the  ship  is  free  and  under  full 

*sm/  in  the  stream  or  road,  provided  he  reserves  the  tenth  "^  •  ouwon.  ch.  is, 

"Xhe  value  of  the  ship  includes,  then,  not  only  the  real  value 

c:if  the  body,  but  also  of  the  rigging  and  equipment,  the 

expenses  of  repairs,  stores  and  victuals,  and  munitions  of 

'Vrar,  advances  paid  to  the  crew,  and  generally  all  expenses 

incurred  for  the  fitting  out.^   Though  the  ship  on  its  return  »  vaiin,  art.  is, 

"^ould  have  been  worth  much  less  than  on  its  departure, 

the  insurers,  in  case  of  shipwreck,  cannot  claim  deduction 

^lut  the  freight  of  goods  saved  makes  part  of  the  abandonment,  and  belongs  to 
^hte  iDsiirer,  comprehending  in  this  freight  paid  in  advance.  This  article  makes 
^  exception,  the  abandonment  must  include  all  freight  paid  in  advance,  even 
^t  ptyable  in  every  event.  But  freight  earned,  says  Boulay  Paty,  is  not  thus 
^uded.  An  arrSt  of  theCAtir  Poyale  of  Rennes,  23rd  August,  1822,  decided 
te  the  abandonment  was  to  be  confined  to  the  freight  only  of  the  goods  saved. 
This  aiT^t  was  confirmed  by  the  Cour  de  Catsation,  in  December,  1825.  Re- 
ported in  DalloB,  torn.  1,  p.  22. 

Q 
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Chap.  IX.     by  reason  of  the  wear  and  tear,  or  natural  deterioration  the 

Sect.  VL 

'- ship  would  have  necessarily  suffered,  in  supposing  it  to 


!•  Infra,  ch  17     hoYe  arrived  safe.     But  this  deterioration  is  compensated 

S?«:  ^'^'      by  the  freighfo 

i  2.  Premium.       It  has  often  been  contended,  that  the  premium  makes  part 

of  the  value  of  the  effects  insured,  and  that  it  may  figure  in 
the  invoice  as  an  item  of  expense.    This  is  grounded  on  the 

»  Ch.  341.  provisions  of  the  R^glement  of  Barcelona,"  the  Guidon,** 

ch.  15,  art.  3, 13    and  the  R^fflement  of  Amsterdam."     From  these  it  would 

and  15.  °  .  . 

w  Art.  2.  seem,  that  the  premium  should  of  right  be  added  to  the 

capital  on  which  insurance  is  intended,  and  proportionably 
M  Art.  so.  increase  it.     But  the  Ordonnance*^  is  opposed  to  this  idea, 

»  Ch.  8,  loct.  It.  as  I  have  observed  supra.^^ 


Section  VII. 

TRADE  IN  barter: 

"  If  the  insurance,"  says  the  Ordonnance,  "  is  made  on 
the  return  from  a  country  where  commerce  is  not  carried 
on  except  by  barter,  the  valuation  of  the  goods  returned 
shall  be  made  on  the  footing  of  the  value  of  those  given  in 

vidin'  ^^'  ^^^'      ^changey  and  of  the  expenses  made  for  the  transport^  * 

This  article,  which  is  taken  from  the  R^glement  of  Barce- 

»  ch.  346.  lona,^  and  from  the  Guidon,*  speaks  of  the  case  where  the 

andch.'i5/art.'i5.  pcrsou  who  causes  to  be  insured  the  goods  returned,  has 

bought  them  from  savages  by  exchange,  in  a  place  where 
no  money  is  used  to  compensate  the  inequality  of  things  in 
trade.  For  the  want  of  a  measure  to  show  the  proportion 
of  value  the  things  bear  one  to  the  other,  we  can  only  be 
governed  by  the  barter  itself,  and  are  forced  to  estimate  the 
goods  returned  on  the  footing  of  those  sent  out,  to  which  is 
to  be  added  all  that  it  has  cost  to  transport  them  to  the 

«  Pothier,  n.  150.  placc  whcrc  they  have  been  given  in  exchange.* 

But  if  in  the  place  of  trading  the  respective  goods  are 
estimated,  for  instance,  in  barSy  in  coriSy  in  pieces,  in  ma- 
couteSy  or  other  signs  representing  the  value  of  things,  then 
it  is  no  more  barter,  but  a  double  sale.     I  sell  you  mer- 
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chandize  at  the  price  of  1000  coris,  and  you  sell  me  at  the     Chap.  IX. 
same  price  yomr  slave ;  it  only  remains  to  reduce  the  African  — ^^ 1- 


or  Asiatic  money  to  French  money,  to  determine  the  sum 

on  which  I  am  allowed  to  effect  insurance  out  from  Congo 

or  the  Mcddive  islands.    To  render  it  a  contract  of  sale,  it 

suffices  even  that  one  of  the  respective  merchandizes  has 

been  fixed  at  a  certain  price.    "  If  we  agree  together,"  says 

Pothier,  "  that  I  shall  give  you  such  a  thing  for  a  certain 

price,  in  payment  of  which  you  shall  give  me  on  your  side 

another,  this  is  not  a  contract  of  exchange,  but  involves  a 

Bale  of  my  property,  and  a  transfer  of  yours,  which  you 

have  made  me  in  payment  of  the  price  of  mine."  ^  ve^**if  ^17 

Before  the  introduction  of  money  commerce  was  carried 
on  only  by  barter,  and  less  attention  was  paid  to  valuing 
the  subject  of  the  exchange,  than  to  drawing  mutual  ad- 
vantage from  it.^    At  this  day,  with  the  exception  of  some  •  i «»  fawt.  de 
countries  absolutely  savage,  a  valuation  is  given  to  the  SroSiwiiV*?'^*' ' 
respective  goods,  and  in  this  way  the  two  parties  become,  feidorff  uv.  ^^' 
in  different  views,  seller  and  buyer.  ^  ' 

Among  us  it  is  not  much  the  custom  to  make  insurances 
oiUfrom  Guinea ;  but  one  insures,  for  example,  out  from 
ifarseiUes  to  the  French  islands,  with  liberty  to  the  captain 
to  touch  at  GuineaJ     In  this  case,  if  the  goods  laden  at  '  supra,  ch.  s, 
"arseilles  were  of  value  inferior  to  the  sums  insured,  the 

• 

increase  of  intermediate  value  which  the  cargo  may  have 
'^ceived  from  the  purchase  of  negros  embarked  in  the 
^^ourse  of  the  voyage,  might  be  added ;  and  this  increase  of 
^oe  would  be  fixed  arhitrio  honi  viri,  either  to  determine 
^f  to  exclude  the  return :  it  is  a  profit  made,  not  a  profit  to 
^  earned,  and  it  does  not  matter  that  it  has  been  earned 
^  the  course  of  the  voyage.  Valin®  says,  that  "  where  the  »  Art.  15. 
*Wp  is  destined  for  the  coast  of  Guinea,  and  thence  to  St 
Domingo,  and  the  owner  informed  in  season  of  the  success 
^'  the  trade  on  the  coast  of  Guinea  in  negros  and  gold 
"^8t,  is  enabled  to  judge  pretty  nearly  of  the  profit  made, 
"^cre  is  nothing  to  prevent  his  effecting  insurance,  as  on  a 
^^w  fund,  on  this  augmentation  of  the  original  fund  of  his 
<^o,  since  in  reality  it  is  a  profit  already  made  and  earned" 

q2 
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Chap.  IX.     He  also  observes,^  "  in  this  case  the  orificiiial  carso  is  no 

Sect.  VII.  . 

-^  longer  the  same.     Sold  on  the  coast  of  Guinea,  and  con- 


verted into  negros  and  gold  dust,  its  value  is  considerably 
augmented,  and  this  augmentation,  strictly  earned  to  the 
insured,  forms  an  object  distinct  from  the  value  of  the  first 
•  Art.  65.  fund  of  the  cargo."     Finally,  he  observes,**^  there  is  perhaps 

no  longer  any  country  where  commerce  is  only  carried  an  by 
barter.  He  is  speaking  of  the  trade  in  negros  and  of  the 
commerce  carried  on  with  the  savages  of  Canada  and  of 
the  Mississipi. 

Section  VIII. 

foreign  money. 

§  1.  Prohibition      Notwithstanding  Art.  22  of  the  Ordonnance,  which  for- 
Uvre,  money  of   ^^^^  ^^  effect  insurance  on  goods  beyond  their  true  value, 

the  WestlDdiet,  ^^  ^g||  ^^  ^j^g  decision  of  the  Guidon,^  the  custom  had  in- 
equal  to  the  ...  .  . 
Uore  toumm.     troduced  itself  in  insurances  of  giving  to  the  money  of  the 

French  islands  an  increase  of  50  per  cent,  and  to  the 
piastre  of  the  Levant  the  value  of  three  livres.  They 
shipped  for  me  at  Martinique  coffees  to  the  value  of  6000 
livres,  money  of  the  islands.  I  effected  insurance  on  them 
at  Marseilles ;  and,  in  case  of  loss,  my  insurers  were  bound 
to  pay  me  the  sum  of  6000  livres,  money  of  France,  that 
is  to  say,  one  third  over  and  above  my  true  capital,  free  of 
freight  and  all  emoluments.  This  abuse  had  even  been 
adopted  in  regard  to  ships.  My  ship,  valued  at  40,000 
Uvres  out  from  Marseilles,  arrived  at  the  islands.  Even 
then,  in  spite  of  wear  and  tear,  it  would  be  worth  60,000 
livres.  I  effect  insurance  on  the  footing  of  this  new  valua- 
tion, providing  that  I  shall  not  be  bound  to  produce  other 
than  proof  of  interest,  in  view  of  the  valuation  made  by 
mutual  consent,  of  the  ship  at  the  sum  of  60,000  livres,  to 
be  considered  the  capital  always  and  in  all  places,  esH" 
mating^  by  consent  of  t/ie  parties^  the  litre,  money  of  the 
islands,  equal  to  the  livre  toumois  (6). 

(6)  Toumois  was  the  name  given  to  the  money  that  was  formerly  coined  at 
Tours,  and  which  had  a  value  one-fiftieth  lei»  than  that  coined  at  Paris.    At 
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I  have  seen  several  policies  prepared  in  this  style.     Fruit-      Chap.  IX. 
less  complaints  were  made  against  such  a  destruction  of  '- '— 


order,  that  occasioned  a  multitude  of  frauds,  and,  in  case 
of  loss,  enriched  the  assured  at  the  expense  of  the  insurers. 
In  vain  it  was  remonstrated  that  the  essence  of  things  is 
stronger  than  all  law ;  that  right  is  founded  not  in  opinion, 
but  in  nature  itself:  Non  opinione,  sed  naturd  jus  consti- 
tution est.    All  these  considerations  were  without  weight; 
the  custom  was  adhered  to  without  its  being  discovered 
that  it  authorized  an  agreement  plainly  usurious.     Pothier*  '  n-  '*»• 
had  objected  to  this  abuse,  but  it  continued  among  us  until 
finally  remedied  by  the  Declaration  of  17th  August,  1779.*  »  Ait.  ii. 
This  decision  silenced  the  fiitile  arguments  that  were  con- 
stantly heard.    The  goods  taken  to  the  islands,  it  was  said, 
are  worth  the  price  at  which  they  were  bought;  and  it  is  a 
loss  if  in  the  place  of  their  destination  they  do  not  produce 
the  same.   Again,  the  insm'ers  are  paid,  in  money  of  France, 
a  premium  proportional  to  the  sum  insured.     But  the  third 
of  this  pretended  value  is  imaginary ;  the  profit  expected  is 
not  in  this  matter  to  be  taken  into  consideration,  and  the 
iosorance  could  only  subsist  in  this  view  as  a  simple  wager, 
'wrliich  is  prohibited  by  the  Ordonnance. 

If  this  abuse  had  not  been  corrected,  we  should  have 
seen,  perhaps,  insurances  out  from  the   Anglo-American 
continent  reach  to  milliards  of  livres.      The  vessel,  Le 
•^^^mthan,   Captain   Pierre   Mathieu   Andr6,    sailed  from 
Cape  Francois,  having  on  board  a  cargo  of  sugar,  coffee, 
^'^digo,  and  cotton,  of  the  total  value  of  177,362  livres, 
oaoney  of  the  islands.     During  the  voyage  she  encoun- 
^^^  a  hurricane,  which  forced  the  captain  to  cut  away  all 
his  masts,  and  to  make  2l  jettison.     The  12th  Oct.  1779, 
^e  sought  refiige  at  New  London.     His  merchandizes,  al- 
''^y  greatly  damaged,  were  unladen^  and  placed  in  ware- 
houses, where,  sometime  afterwards,  they  were  in  part 
submerged   by  a  high  tide.    The   ship,   declared  unsea- 

^  tiiQe  our  author  wrote  it  deicribed  livret  worth  20  tow,  ia  distinction  from 
ririiiiii  Uorgs^  which  were  worth  25 ;  hut  it  was  also  used  to  distinguish  the 
*c^  nooey  of  Franee  from  that  of  her  dependencies  or  other  countries. 
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Chap.  IX.     worthy,  was  sold  for  100,000  pounds.    The  goods  damaged 

Sect.  VIII. 


were  sold  for  434,100  pounds.  The  goods  not  damaged 
produced  605,673  pounds;  making  a  total  of  1,139,673 
pounds.  The  pound  is  a  continental  money  equivalent  to 
3^  piastres  of  100  sous.  Thus  this  unseawortliy  vessel 
and  goods,  the  most  part  damaged,  produced  the  sum  of 
18,994,213  livres  tournoisj  and  I  must  observe  that  all  was 
not  sold.  They  reserved  twenty-four  cases  of  indigo,  to  be 
conveyed  to  France. 

Notwithstanding  so  many  millions,  the  lassured  aban- 
doned to  the  insurers  the  body  and  cargo  of  the  ship  Le 
Jonathan.     By  a  judicial  instrument,  passed  6th  July,  1780, 
in  the  presence  of  the  lieutenant  of  our  Admiralty,  and  of 
the  procureur  de  roi,  the  insurers  accepted  the  abandon- 
ment ;  they  promised  to  pay  the  sums  insured,  on  which 
there  was  granted  to  them  an  abatement  of  twenty  per 
cent.,  and  they  renounced  so  much  of  their  interest  in  the 
product  of  the   salvage.     Subsequently  the   owner,  and 
others  interested,  sent  orders  to  Captain  Andre,  who  had 
remained  at  Boston,  to  invest  either  in  specie,  or  in  bills  on 
Europe,  or  in  merchandize,  and  even  in  the  purchase  of 
land,  the  paper  money  he  had  in  hand.     Captain  Andr£ 
procured  some  bills  of  exchange  on  Paris.     He  paid  for 
them  a  price  equal  to  seventy  for  one,  that  is  to  say,  20,000 
livres,  in  bills  on  Paris,  cost  1,400,000  livres   in  paper 
money.     Such  was  then  the  exchange  between  hard  money 
and  continental  money.     From  all  this,  I  conclude,  that  if 
insurances  are  effected  here,  out  from  the  Anglo-American 
continent,  the  continental  money,  in  conformity  with  the 
Declaration  of  1779,  must  be  estimated  at  the  price  it 
mischt  be  worth  in  livres  toumois. 
§  2.  Mode  de-        A  mode  was  devised  to  evade  the  law,  as  follows  :  I  re- 
thTDeclaraSon  ^^^^^  advice  from  Martinique  that  there  has  been  shipped, 
of  1779.  or  is  about  to  be  shipped  for  my  account,  so  many  barrels 

of  sugar,  of  coffee,  and  of  cocoa,  of  which  the  total  value 
reaches,  for  example,  30,000  livres,  money  of  the  islands. 
I  effect  insurance  at  Marseilles  on  the  entire  sum  of  30,000 
Uvres,  money  of  France,  at  which,  by  the  consent  ofpartieSf 
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the  smi  merchandizes  have  been  valued,    I  expect  from  Mar-     Chap.  IX. 

^  Sect.  VIII. 


tmique,  by  such  a  vessel,  certain  proceeds,  but  am  ignorant  in 
what  articles  they  will  be  sent  to  me.  I  effect  insmunce  on 
such  a  stun,  tod  there  is  inserted  in  the  policy,  that  hy  con- 
sent  of  the  parties fihQ  sugars  of  such  and  such  quality  have 
been  valued  in  money  of  France,  at  so  much  a  quintal,  the 
coffee  at  so  much  the  pound,  and  so  with  the  cocoa,  the 
bdigo,  and  the  cotton.  I  have  at  present  in  my  sight  a 
policy  of  insurance  made  in  April,  1782,  bearing  that  "  the 
assured  shall  prove,  by  the  bill  of  lading  alone,  the  ship- 
ment of  barrels  of  sugar,  valued  by  mutual  consent  of  the 
parties  at  36,000  lit)res  toumois ; "  while,  according  to  the 
invoice,  they  cost  only  36,000  livres  money  of  the  islands. 
The  invoice  is  thrown  out  of  view  by  consent  of  the  parties, 
as  if  such  an  agreement  was  lawful ! 

Some  of  our  merchants  pretend  that  the  insurers  are 
bound  in  case  of  loss  to  pay  the  whole  sums  insured,  with- 
out a  right  to  reduce  the  money  of  the  islands  to  livres 
totemois,  because,  say  they,  the  goods  have  been  valued  by 
Impolicy,  according  to  the  permission  given  by  the  Ordon- 
xiance. 

They  are  beginning  now  to  use  the  same  practice  in 

rating,  at  three  livres  toumois,  the  piastre  of  the  Levant. 

This  is  an  abuse  that  deserves  to  be  repressed.     1.  When 

the  Ordonnance  permitted  the  valuing  in  the  policy  the 

goods  insured,  it  intended  to  speak  of  valuation  relatively 

to  what  the  goods  were  really  and  in  fact  worth  in  livres 

^ffurnois  at  the  place  of  shipment.     2.  To  violate  the  spirit 

of  the  law,  in  feigning  to   respect  its  letter,  is  a  more 

criminal  fraud  than  an  open  disobedience.     It  is  not  less 

contrary  to  the  intention  of  the  legislator :  it  is  the  effect 

of  a  more  artificial  and  deliberate  wickedness :    Contrd 

*y^facit,  qui  idfacit,  quod  lex  prohibet ;  infraudem  verd,  *  l.  29,  ff.  de 

pti  salvis  verbis  legis,  sententiam  ejus  drcumvenit.^     Li-  •  ub.  i,  no.  i«. 

<^>nius  Stolom  was  condemned,  Livy  informs  us,^  to  a  fine 

of  10,000  asses  for  having  transgressed  his  own  law,  in 

possessing  as  many  as  1,000  acres  of  land,  in  his  own  name 

^d  in  that  of  his  son,  whom  he  had  emancipated^  to  give 
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Chap.  IX.     colour  to  this  Contravention  of  the  law.    They  do  not  rate 

— '— '—  the  livre  of  the  islands  as  equal  to  the  livre  tovmais  ;  but 

they  attribute  to  the  merchandize  a  price  relative  to  the 
money  of  France,  and  audaciously  create  a  new  rule,  which 
annuls  that  prescribed  by  the  l^islator  (c). 

(c)  All  this  difficulty  is  obviated  by  the  Code  de  Commerce,  which,  ia 
Art  338,  directs  that  "all  effects,  of  which  the  price  is  stipulated  in  the  cod- 
tract  iu  foreign  money,  shall  be  valued  at  the  price  that  the  money  stipulated 
is  worth  in  money  of  France,  according  to  the  current  price  at  the  epoch  of  the 
signing  of  the  policy."  By  Art.  73  and  78,  exchange  and  merchandize  broken 
are  charged  with  the  duty  of  daily  settling  and  noting  the  current  price  of 
tallic  monies. 
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CHAPTER  X. 

DESIGNATION  OF  THE  THING  INSURED. 


The  object  of  every  obligation  should  be  certain,  either  by 
itself,  or  by  relation,  or  through  distinctive  characters  that 
determine  its  identity  and  consistence.^     It  follows  from  >  ll.  74, 75, 94, 

^  ^  106andll5,  ff.de 

this  principle  that  the  policy  must  contain  the  effects  on  cSSi^^hte*^* 
which  insurance  is  made,^  so  that  it  may  not  be  in  the  JSawf*"'"' 
power  of  one  of  the  parties  to  render  the  contract  ineffec-  '  ordon.  art. ». 
tive,  or  to  extend  its  provisions,  as  his  personal  interest 
may  require. 


Section  I. 

generic  DESIGNATION. 

Among  us  the  words  of  the  insurance  are  generally  limited 
to  saying,  that  one  causes  to  be  insured  such  a  sum  on  cargo 
and  goods  laden  on  board  such  a  vessel,  or  such  a  simi  on 
the  body  of  such  a  vessel,  or  such  a  sum  on  body  and  cargo. 
The  word  cargo  (Jizcultes)  signifies  the  contained,  and  the 
word  body  {corps)  the  container,  and  all  its  accessories.  In 
case  of  loss,  it  suffices  to  prove  the  interest  insured  which 
one  had,  either  in  goods,  or  in  the  ship,  or  in  both,  to  found 
a  right  of  action  against  the  insurers,  who  have  taken  the 
risk  on  the  thing  generically  designated. 

It  suffices  that  the  aliment  of  the  risk  is  found  contained  §  l.  Insurance 
in  the  ship,  to  render  the  insurance  on  cargo  and  goods  g^J^T^  ^ 
valid;   for,  as  the  Guidon^  decides,  there  is  no  need  in  ich.s, art. s. 
insurance  to  specify  the  quantity  or  quality  of  the  mer- 
chandize insured.     Lading  {cargaison)  is  a  generic  term, 
embradi^  every  thing  placed  on  board.     He  who  causes 
himself  to  be  insured  on  lading  (cargaison)  is  taken  to  have 
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Chap.  X. 
Sect.  I. 


§  *2.  losurance 
on  the  body. 


§  3.  Does  io« 
surance  on  the 
body  embrace 
cargOf  and  vice 
ver$A? 


effected  insurance  on  his  private  venture  (pacoHlle(a)). 
But  if  be  effects  insurance  nominatlm,  and  only  on  paco' 
tillcy  and  has  none  on  board,  he  cannot  in  case  of  loss 
demand  any  thing  of  the  insurers,  though  he  should  have 
an  interest  in  the  general  cargo  made  by  the  owners.  If  in 
the  policy  the  subject  has  been  specified  on  which  insurance 
was  intended,  and  it  has  not  been  placed  on  board,  the 
insurance  would  be  null,  though  the  person  should  have  for 
his  account  other  goods  on  board  the  ship. 

Isaac  Bellard,  a  clock  maker,  had  caused  himself  to  be 
insured,  out  from  Port-au-Prince,  the  sum  of  600  livres,  on 
cargo  consisting  of  turtle  shells,  shipped  on  board  the  king^s 
vessel  St.  Anne.  Nothing  had  been  shipped  for  his  account 
but  some  indigo  (b).  The  ship  perishes.  Sentence  of  the 
month  of  November,  1763,  dismissing  Kick,  the  insurer, 
from  the  suit. 

The  expression  on  the  body  embraces  in  its  generality, 
as  I  have  just  said,  all  that  regards  the  ship.  Such  are  the 
hull  of  the  vessel,  its  rigging  and  apparel,  munitions  of  war, 
stores  and  victualling,  advances  to  the  crew,  and  all  that 
has  been  expended  in  the  fitting  it  out.  But  one  efiTecting 
insurance,  for  example,  on  stores  and  vtctuaUiTig  which  have 
not  been  placed  on  board,  could  not  claim  the  insurance 
under  the  pretext  of  interest  in  any  other  object  on  board. 

Insurance  on  the  body  does  not  extend  to  merchandize, 
nor  that  on  merchandize  to  the  ship,  unless  the  parties  have 
so  determined,  and  their  respective  assent  at  the  epoch  of 

(a)  On  board  French  commercial  vessels  it  seems  to  have  been  the  costom 
to  allow  the  officers  of  the  ship  to  carry  out  with  them,  free  of  freight,  small 
private  ventures  of  their  own,  proportioned  to  the  rank  of  each,  and  these  were 
termed  the  officer's  pacotUle,  The  custom  certainly  existed  at  the  time  our 
author  wrote,  and  probably  still  remains. 

(b)  The  reader  will  share  perhaps  the  embarrassment  of  the  translator,  to 
know  what  a  clockmaker  could  want  with  a  cargo  of  turtle  ihelU,  or  with  eves 
a  smaller  quantity  of  indigo.  There  must  be  an  immense  number  of  dmc 
councillors  in  the  West  Indies  to  admit  of  the  collection  of  this  kind  of  cargo; 
for  a  shell  seems  not  more  the  indication  of  a  former  turtle  than  of  a  pnseat 
alderman.  But  the  mysteries  of  pro6t,  the  secrets  of  manufacture,  and  the 
eccentricities  of  a  French  clockmaker  one  hundred  years  ago,  are  not  essentially 
connected  with  insurance  law,  or  its  principles  had  been  more  intricate  and 
abstruse  than  ihey  actually  are. 
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the  contract  plainly  appear.     For  as  a  general  rule,  and      Chap.  X. 

Sect.  I. 

particularly  in  this  matter,  the  contained  is  not  the  con 

tainer:  Assecuratio    facta  de  navi  simplicitir.  in  rfiiWo  8antema,'piirt4,' 

•^  I-  y  n.  69  and  7i ; 

intelltffitur  de  corpore  navis,    et  non  de  mercibus  in  earn  ^^^'  ^{J^j 
ifwecHs;  et  contrdy  assecuratis  mercibus,  non  venit  navis,  TraitAcicOTt. 
niH  ex  conjecturis  alitir  intelligatur.^  Jwt.T^'**'*' 

Insurances  may  be  made  on  the  body  and  on  merchan-  $  4.  Insaranoe 
dize,  conjointly  or  separately ,  says  the  Ordonnance.'  The  ^rgo.  ^  "** 
insurance  is  made  separately ,  when  I  cause  to  be  insured  *  Art.  7. 
such  a  sum  on  the  body,  and  such  another  sum  on  cargo. 
In  this  case,  the  body  forms  a  distinct  and  separate  mass 
from  that  of  the  cargp.  At  Bordeaux,  they  stipulate  that 
each  object  shall  form  its  own  capital,  as  if  there  were  one 
policy  on  the  body  and  another  on  cargo.  But  this  precau- 
tion is  superfluous.  The  two  insurances,  conceived  in  the 
mode  I  have  mentioned,  are  not  the  less  distinct  for  being 
comprised  in  one  instrument.  The  insurance  is  made  con- 
jointly, when  I  cause  myself  to  be  insured  a  single  sum  on 
body  and  cargo.  In  this  case  the  body  and  cargo  form  one 
mass :  Non  sunt  duce  obligationes  per  se,  sed  una  mixta. 
But  if,  during  the  voyage,  the  ship  has  been  condemned 
as  unseaworthy,  and  the  goods  have  been  transhipped  on 
board  another  vessel,  the  insurances,  conjointly  made,  must 
then  necessarily  be  divided. 

Our  Chamber  of  Commerce,  consulted  in  1777  as  to  the 
mode  in  which  this  division  should  be  effected,  was  of  opi- 
nion, that  insurances  made  indistinctly  on  body  and  cargo 
should  in  all  cases  be  tahen  to  bear  one-half  on  the  body  and 
one-half  on  cargo,  if  there  was  no  different  application  in 
the  policy.  In  conferences  held  at  my  house,  in  March 
and  April  of  the  following  year,  with  several  of  my  comrades 
of  the  bar,  and  four  deputies  of  the  Chamber  of  Commerce, 
the  question  was  discussed  anew ;  opinions  were  divided. 
We  maintained  that  the  sum  confusedly  insured  should  be 
apportioned  au  sou  la  livre  (c),  on  the  ship  declared  unsea- 

(e)  The  Roman  lawyers  were  accustomed,  ia  the  case  of  division  of  estates 
among  heirs,  and  of  other  property  belouging  to  coparceners,  to  represent  the 
totality  of  the  inheritance  or  other  effects  by  the  money  coin  at,  which  was 
divided  into  tweWe  equal  fractional  parts,  termed  uncia,  as  well  as  into  many 
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Chap.  X.      worthy,  and  on  its  cargo  transhipped  on  board  another 

— —  vessel.     The  Ordonnance,  said  we,  in  permitting  insurance 

to  be  made  conjointly  on  ship  and  cargo,  did  not  intend  to 
speak  of  a  mere  verbal  conjunction,  but  indeed  of  a  con- 
junction re  et  verbis.  I  am  allowed  to  form  but  one  capital 
of  my  ship  and  my  cargo,  and  to  effect  insurances  on  the 
total.     For  example, — 

My  ship  is  worth 20,000  liv. 

The  goods  laden  on  board  are  worth    .  100,000 

Making  a  total  of    .    .  120,000 
From  which  deduct  the  tenth     .     .     .     12,000 

And  there  remains  to  be  insured  108,000 

If  the  insurance  bore  one-half  on  ship  and  one-half  on  cargo, 
it  would  result  that  there  had  been  insured  on  ship  34,000 
livres  beyond  what  I  was  entitled  to,  and  on  cargo  46,000 
livres  less.  Notwithstanding  my  policy  of  108,000  livres, 
I  should  be  uncovered  for  46,000  livres  on  goods,  and  I 
should  be  taken  to  have  effected  insurance  on  the  ship  for 
34,000  livres  beyond  my  interest ;  and  hence  I  should  be 
liable  to  have  the  insurance  declared  null,  and  to  the  con- 
fiscation provided  for  in  Art.  22  of  the  Ordonnance. 

The  rule  which  they  desired  to  establish,  and  which  we 
combated,  was  then  contrary  to  the  text  of  the  Ordonnance, 
to  the  principles  of  the  common  law,  and  the  nature  of  the 
contract. 

lesser  values ;  for  the  sake  of  convenience,  in  apportioning  the  undivided  fond 
according  to  the  claims  of  those  interested  in  it.  This  was  termed  the  a$  hn^ 
ditalis.  Merchants  and  masters  of  vessels  in  the  middle  ages,  in  the  case  of 
jettison,  general  average,  and  contribution,  adopted  a  like  plan,  in  connderii^ 
the  ship  and  cargo  as  forming  one  mass,  which  they  represented  by  one  /ivrt* 
and  taking  the  loss,  or  sum  of  averages  or  damages,  to  form  another  livn  ;  to 
that  he  who  had  a  tenth,  fifteenth,  or  other  part  in  thefiut,  would  bear  a  tenth, 
fifteenth,  or  other  part  in  the  latter ;  and  this  mode  of  adjustment  was  termed 
livre  eL  livre,  the  livre  referred  to  being  a  translation  of  the  Roman  ai,  and 
divisible  only  into  the  like  number  of  aliquot  parts.  It  is  mentioned  io  the 
Guidou,  and  in  earlier  maritime  codes.  In  the  course  of  time  the  French  pound 
was  found  to  be  more  useful  for  the  purpose,  because  containing  more  divisioiit 
even  than  the  Roman  at ;  and  hence,  to  mark  the  change,  the  expreisioa  wae 
varied  to  au  sou  la  livre,  the  sou  being  a  fractional  part  of  the  French  pound, 
though  not  of  the  Roman. 
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It  was  replied,  that  it  was  allowable  for  the  parties  to      Chap.  X. 
make  in  their  policies  a  different  application ;  but,'  1,  it  is 


to  be  remarked,  a  merchant  may  have  reasons  for  not 
making  the  applications  alluded  to;  2,  the  Ordonnance 
expressly  permits  the  contrary ;  3,  the  operations  of  mer- 
chants should  be  free,  &c.  The  question  was  decided  by 
the  Declaration  of  17th  August,  1779  :^  "  In  case  the  ship  »  Art.  lo. 
and  her  cargo  are  insured  in  one  policy,  and  for  one  sum, 
the  sum  insured  shall  be  shared  between  ship  and  cargo,  in 
proportion  to  the  valuations  of  both,  if  these  are  borne  on 
the  policy ;  if  not,  the  value  of  the  ship  shall  be  deter- 
mined by  experts,  from  a  prods-verbal  of  inspection  of  the 
ship,  of  the  owner's  accounts  of  fitting  out,  and  of  the 
value  of  the  goods,  according  to  the  provisions  of  the  Or- 
donnance of  1681."  *  *J^  «^-  ^«' 

I  have  seen  insurances  made  on  body  or  cargo  of  such  a  iDturance  made 
ship.     It  seems  at  first  that  by  this  clause  the  assured  had  *^     y^rf^rgo, 
desired  to  preserve  the  faculty  of  throwing,  according  to 
events,  the  risk  of  the  insurers  on  the  cargo  or  on  the  ship ; 
hut  this  would  be  an  odious  power,  and  would  give  place  to 
a  multitude  of  frauds.     I  believe  the  meaning  of  such  an 
agreement  to  be,  that  the  insurance  will  be  applied  to  the 
^incovered  interest  of  the  assured  in  either.     If  the  unpro- 
tected interest  in  the  ship  and  in  the  cargo  were  equal,  the 
^temative  conjunction  should  be  changed  into  a  copulative : 
Stgfpe  ita  comparatum  est,  ut  coiyuncta  pro  disjunctis  accipi- 
untur, et  disjuncta  pro  conjunctis,^  J-  ^e  I^'^»^- 

effects  laden  on  board,  during  the  course  of  the  voyage,  j  6.  Are  effects 
for  account  of  the  assured,  are  covered  by  general  insurance  ^^  eipenses^  ' 
ou  cargo.     Expenses  made  for  the  necessities  of  the  ship,  ^^^  during 

°  *  *^'  the  coarse  of 

^  the  course  of  the  voyage,  by  the  assured  being  owner,  the  vo;^age, 
'^e  equaUy  comprised  in  general  insurance  on  ship.    To  ih™^neral° 
^nder  insurance  vaUd  it  suffices  that  the  aliment  of  the  ^'w'""*^' 
^k  exists  at  the  time  of  the  disaster ;  and  it  matters  Uttle 
^tether  the  subject  of  the  risk  has  been  completed  before 
or  since  departure,  unless  some  stipulation  in  the  contract 
show  the  contrary.    The  captain  of  my  ship  has  orders  to 
^uch  at  such  a  place  to  complete  his  equipment,  or  to  take 
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Chap.  X.      in  the  remainder  of  the  cargo.     My  general  insurance  will 


Sect.  I. 


-  comprise  the  total  of  expense  made  or  to  be  made,  without 
necessity  for  any  other  provision  than  that  of  stipulating 
that  the  captain  shall  be  allowed  to  touch  at  such  a  place. 
It  will  embrace  new  merchandize  taken  on  boards  and  even 
any  that  shall  be  substituted  for  the  first.  It  has  even  been 
judicially  decided  that  the  word  cargo  (facultes)  compre- 
hends negros  purchased  in  Guinea,  at  a  port  of  rest,  and 

•^upra,  ch.  8,      embarked  for  the  French  islands.^ 

Does  insurance        Here  is  a  case  stated  by  the  doctors.     I  insure  my  goods 

of  my  goods, 

without  more  without  further  words  of  explanation.  At  the  time  of 
«wd8*'laderon  signing  the  policy  I  had  not  laden  goods  on  board,  except 
board  after  tiie    to  the  amount  of  2000  ducats.     I  subsequently  place  on 

signing  of  the  ... 

policy!  board  other  effects.     The  ship  perishes.     Roccus^  decides, 

»  Roccus,  n.  »s.    ^^^  ij^g  insurers  are  not  responsible  for  the  loss,  except  to 

the  extent  of  the  2000  ducats :  Assecurator  tenetur  tantitm 
pro  summa  mercium  ducatorum  2000,  quam  tempore  asse^ 
curationis  habebat  in  navi,  et  non  pro  aliis  posted,  super- 
additis.  But  to  admit  the  doctrine  of  Roccus  we  must 
suppose  that  the  insurer  had  bound  himself  generally  to 
pay,  in  case  of  loss,  the  value  of  all  my  goodsy  and  that  the 
policy  did  not  mention  any  sum.  It  would  then  be  just  to 
restrict  the  obligation  to  the  goods  found  on  board  at  the 
epoch  of  the  contract.     It  is  thus  the  question  is  put  by 

■  Lib.  2,  cap.  13,  Marouardus :  ®  An  assecnratoTy  qui  de  mercium  omnium 
periculo  indeterminate  cavity  earum  etiam  teneatur  prtBstare 
jacturamy  quce  tempore  assecurationis  constitute  in  fiavi  non 
fuerunt?  He  decides  that  in  this  case  a  general  insurance, 
vnthout  designation  of  sum,  comprises  only  those  goods 
that  at  the  time  of  the  contract  were  already  laden,  and  not 
those  that  have  been  since ;  unless  a  special  agreement  had 
extended  the  insurance  to  these  also.    This  doctrine  is  re- 

»8antcma,part8,  Dcated  bv  all  our  authors.^ 

n.  49;  Straccha,  . 

gi.  6,  n.  9;  Roc-        J  havc  ucvcr  sccu  insurauccs  drawn  in  the  mode  of  which 

CUB,  n.  33 ;  Casa- 

rT.'iw^anddisc.;  ^^sc  authors  speak.  Our  usage  is  for  each  insurer  to  fix 
"*  *'*  the  sum  for  which  he  takes  risks,  and  the  policy  bears  tliat 

the  risks  run  on  cargo  and  goods,  from  the  day  they  /uive 
been  or  s/iall  be  laden  on  board,  until  disembarked  in  the 
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place  of  their  destination.     In  this  way  the  insurance  covers      Chap.  X. 

^  .  "^  Sect.  I. 

all  goods  laden  on  board  the  ship,  whether  before  or  after  

the  contract,  and  even  those  that  are  so  during  the  course 

of  the  voyage,  provided  the  clause  to  touch  at  has 

been  stipulated. '^^  '•  infr».  <*•  >«' 

J^  lect.  8. 

The  ultramontane  doctors  have  agitated  many  questions 
that  appear  only  suited  to  the  school.     I  was  at  one  time 
tempted  to  discard  all  these ;  but,  1,  it  often  happens  that 
points   which  seemed  but  simple  speculations  find   their 
application  in  circumstances  of  fact  which  are  infinitely 
-various ;  2,  when  one  wishes  thoroughly  to  acquire  a  subject, 
tJieory  is  not  to  be  neglected ;  it  serves  to  develope  prin- 
iples ;  through  it  we  become  learned  in  an  art ;  but  to  be 
master  in  that  art,  practice  must  be  joined  to  theory. 
Roccus^^  says,  that  if  one  causes  to  be  insured  a  thing  $  6.  Thiogcou- 
hich  consists   in  weight,  number,  or  measure,  without  num&r,  or 
esioiiatinf:  either  measure,  number,  or  weight,  nor  any  "™«3*"ro- 
^um  ot  money,  the  msurance  is  null,  because  it  is  impos- 
Bmble  to  know  what  has  been  intended  to  be  insured;  as 
mf  one  said :   I  insure  you  a  quantity  of  coruy  which  you 
siiall  fetch  from  the  Levant,  without  determining  either 
quantity  or  value.     It  is  difficult  for  this  case  ever  to  pre- 
sent itself;  but  should  it  do  so  (for  there  is  no  eccentricity 
of  which  the  human  mind  is  not  capable)  I  believe  the 
doctrine  of  Roccus  should  be  followed.     The  stipulation 
of  a  thing,  whose  value  as  well  as  quantity  is  unknown,  is 
^iDcertain  and  consequently  null :    Ubi  non  apparet,  quid, 
9^y  quantumque  est  in  stipulatione,  incertam  esse  stipuh," 
'umm  dicendum  est.^   A  bequest  or  stipulation  of  property  m  l.  75,  at.  de 
^^  land,  without  particular  designation,  signifies  nothing :  ^^^ '  **  *** 
^Wt>  non  demonstrato,  nullum  esse  legatum,  vel  stipula- 
^^onm  fundi,  constat^     In  fact,  a  clod  or  lump  of  earth  »  l.  69,  \  4,  ff. 

-.-     1  „     1  »       1        1       r\  »  1  »  *®  J*"®  dotium. 

™^y  be  called  a  property  %n  land :  Quontam  vel  cespes,  vel 

gltia  una,  terrce  fundus  did  potest,^*    Thus,  a  quantity  of  "  cujaa,  l.  13,  ff. 

^^^  may  be  reduced  to  one  grain,  and  even  something 

le88.W  »»  Pothier,  des 

obligat.  n.  ISl. 

Again,  I  insure  you  one  hundred  measures  of  com,  which  Thing,  without 
you  shali  fetch  from  the  Levant,  without  determining  either  q^ai^^y"^^^ 
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Chap.  X.      quality  or  value.    The  ship  which  carries  the  one  hundred 
— —  measures  of  com  perishes.    I  am  bound  to  pay  the  loss ; 


but  the  value  of  the  corn  will  be  estimated  on  the  footing 
of  the  lowest  quality,  because,  in  cases  of  doubt,  the  con- 
MRoccua,  III  toco,  tract  is  to  be  interpreted  in  favour  of  the  debtor.*^ 
$  7.  Does  in-         The  doctors  consider  at  length  the  question,  whether  the 

surance  of  my       ,  ,       , 

goods  comprise  indefinite  insurance  of  my  goods,  comprises  goods  common 
common*to"me  ^^  ^^y  ^^^^  ot/ier  parties  interested.  They  are  divided 
with  other         between  tliree  opinions.     Some  pretend  that  this  insurance 

parties  inte-         ^  *  ^^ 

rested  1  is  absolutely  null.     Others,  that  it  is  valid  for  the  portion 

»  santema,  part   of  interest  belonffinff  to  the  assured.*^     Finally,  a  third 

3,n.58;8traccha,  .        .        ,  ,        .  .  in 

Rocc'°*^o?3fl^'  party  mamtain  that  the  insurance  is  good  for  the  whole: 
cattjregia,  dtoc.  1,  Q^i^  quod  communc  esty  nostrum  esse  dicitur.^  Valin*^ 
"Kuricke^py.  adopts  this  latter  opinion;  particularly,  says  he,  if  the 
lib.  2,  cap.  IS.       assured  has  stipulated  for  his  partners  as  well  as  for  him- 

» Valin,  art.  8.  ,-       x        i       .  i  .  .  -i  i         #. 

self.  In  the  latter  case,  the  matter  is  not  susceptible  of 
doubt.  But  how  shall  the  question  be  decided,  if  in  the 
policy  the  assured  has  stipulated  only  for  himself? 

I  think — 1.  That  if  the  common  goods  were  laden  on 
board  for  my  account,  and  that  of  the  other  parties  inte- 
rested, insurance  effected  for  my  account  only  will  relate 
to  my  interest  only,  because  nothing  more  has  been  in- 
sured. 2.  If  the  bill  of  lading  bore  for  account  of  a  com- 
mercial house,  and  under  the  partnership  name,  insurance 
made  for  account,  and  in  the  individual  name  of  one  of 
-  Infra,  ch.  11,     the  partners,  would  be  foreign  to  the  common  property.*^ 

3.  If  the  common  goods  were  all  shipped  in  my  name  and 
for  my  account,  insurance  made  for  my  account,  on  the 
totality  of  these  goods,  will  profit  myself  alone,  if  the  sum 
insured  does  not  exceed  my  interest  in  the  common  pro- 
perty. Here,  however,  is  an  arret  that  seems  opposed  to 
this  assertion. 

Bernard  Girard  remitted  to  Jean  Reynier  (nocher),  mate 
of  the  vessel  Le  Jason,  Captain  Allemand,  a  pacotiUe{d)j 
of  which  the  invoice  amounted  to  371  livres,  to  be  sold  at 
Cape  Francois,  and  to  return  the  proceeds  on  board  the 

{d)  See  note  (a),  ante,  p.  234. 


sect.  4,  }  2. 
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same  Tessel.     The  mate  bad  a  pacotille  belonging  to  bim-      Chap.  X. 
self.    Arrived  at  Cape  Frangois,  be  sold  botb.    He  sbipped. 


in  return,  on  board  Le  Jason,  to  his  own  consignment,  and 
under  his  own  mark,  five  casks,  four  quarter  casks,  and  one 
ba^  of  coffee,  and  a  quarter  case  of  indigo.  The  bill  of 
lading  made  no  mention  of  Girard,  though  the  proceeds 
of  his  pacotille  were  mixed  up  with  the  effects  shipped 
under  the  single  name  of  Rejmier.  The  15th  January, 
1758,  the  ship  arrived  at  Cadiz,  and  was  there  discharged. 
Reynier  then  shipped  under  his  own  mark,  and  to  his  own 
consignment,  the  proceeds  of  the  two  pacotilles,  on  board  a 
Dutch  vessel,  the  Jowen  Gertrudes  Adriana,  and  effected  * 
insurance  thereon  at  Marseilles, /or  his  own  account,  in  the 
sum  of  2,500  livres.  This  insurance,  which  equalled  his 
own  personal  interest,  left  uncovered  that  of  Girard.  The 
Dutch  vessel  was  stopped  by  the  English,  and  taken  into 
Gibraltar,  where  the  goods  were  confiscated. 

Girard  maintained,  that  in  every  thing  concerning  his 
pacotille  he  had  trusted  to  Reynier;  that  insurance  made 
on  a  common  object  should  be  common  to  the  two  parties 
jointly  interested ;  that  an  agent  is  always  presumed  to  act 
for  the  advantage  of  his  principal,  as  well  as  for  his  own.^^  »  l.  si,  m  man- 

datl;  L.  1,  ff. 

Sentence  rendered  by  our  consular  tribunal,  in  October,  quodquiaque 

J  '  '  juria. 

1758,  declaring  the  insurance  common  between  Reynier 
and  Girard. 

Reynier  appealed.  He  alleged,  that  he  had  limited  him- 
self to  effecting  insurance  on  his  own  interest ;  that  he  had 
not  contracted  any  partnership  in  the  case  with  Girard ; 
and  that,  if  the  ship  had  arrived  safe,  Girard  would  have 
refiised  to  share  in  payment  of  the  premium.  The  sentence 
was  confirmed  by  arret  of  29tli  April,  1760,  in  fiill  chamber, 
after  three  divisions,  on  the  report  of  M.  de  Saint  Marc. 
The  opinion  of  M.  Pazery,  compartiteur  (e),  was  followed. 
There  were  eighteen  voices  against  sixteen. 

But,  1.  This  suit  was  foreign  to  the  insurers.    They  had 

(«)  The  judge  who  states  aa  opinion,  and  suggests  a  course,  different  from 
that  of  the  rapporUWf  on  which  suggestion  the  court  proceeds  to  a  division,  is 
•o  Icnned. 

R 
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Chap.  X.      paid  to  Reynier  the  whole  loss,  because  there  was  accord 
'-^ —  between  the  insurance  and  the  bill  of  lading;  which  suflBiced 


in  their  view.  2.  The  question  depended  rather  on  matter 
of  fact  than  on  law.  It  related  only  to  the  ascertaining 
and  interpreting  the  agreements  of  the  two  parties;  for  the 
general  rule  is,  that  each  of  two  parties  interested  is  pre- 
sumed to  have  effected  insurance  only  for  himself.  This 
presumption,  which  is  good  between  the  co-interested, 
ceases  with  regard  to  the  insurers,  who  would  not  be 
allowed  to  oppose  a  question  of  ownership,  to  one  acting 
«  8up^^  ch.  5.  pursuant  to  the  contract.^  That  is  to  say,  if  Reynier  had 
«.  effected  insurance  to  the  extent  of  the  value  of  the  two 
pacotilles,  the  insurers  could  not  have  freed  themselves 
from  paying  the  whole  sum  insured,  under  the  all^ation 
that  the  clause  for  his  own  account  in  the  policy  must  be 
found  to  agree  with  the  bill  of  lading. 


Section  II. 

CASE  WHERE  THE  DESIGNATION  MUST  BE  SPECIFIC. 

$  1.  Things  "There  shall  be  made,"  says  the  Ordonnance,*  "desie- 

liable  to  leak-  .        .  .  .  '  •& 

age.  nation  in  the  policy  of  the  merchandize  subject  to  leakage, 

»  Art.  SI.  if  not  the  insurers  shall  not  answer  for  damages  that  may 

happen  to  them,  through  tempests."  The  reason  of  this  is, 
that  the  merchandize  subject  to  leakage  is  exposed  to  more 
dangers  than  merchandize  of  a  dry  nature.  Hence  the 
reason,  says  Pothier,  that  the  insurers  must  be  informed 

« Pothier,  n.  104.  herein.-    They  are  never  responsible  except  for  damage 

that  happens  through  tempests,  and  not  at  all  for  ordinary 

>  vaiin,  ibid.       leakage,  says  Valin.'    As  those  who  effect  insurance  upon 

returns  are,  in  most  cases,  ignorant  what  kind  of  articles 
will  be  shipped  to  them,  the  Ordonnance  dispenses  them 
from  the  necessity  of  designating  the  merchandize  subject 
to  leakage,  when  the  insurance  is  made  on  returns  Jrom 

*  Art.  31.  foreign  countries.* 

f  2.  Things  The  Reglement  of  Amsterdam*  subjected  to  the  necessity 

•^Art.  17. *^*  *    ^^  *  ^^^^  designation  those  who  effected  insurance  on  grains, 
fruit,  salt,  herrings,  sugar,  lard,  butter,  cheese,  hops,  molasses, 
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honejfy  beefy  flaxseed^  and  like  articles  liable  to  perish  and      Chap.  X. 
spoil.    Our  Ordonnance  prescribes  nothing  of  this  kind. 


It  decides  only  that  deteriorations,  diminutions  and  losses, 
that  happen  through  the  proper  vice  of  the  thing y  shall  not 
fidi  on  the  insurers.®  •  ^^*  ^^' 

I  have  spoken  above^  of  effects  of  contraband,  and  of  i  3.  Things  of 
enemies'  property.     In  cases  where  it  is  allowed  to  insure  of  eDemies'pro- 
goods  of  contraband,  or  enemies'  property,  it  is  just  tliat  the  ^^^^' 
insurers  should  be  informed  of  it,  because  of  the  increased  cj-  i*  '*^-  V  *°^ 

'  ch.  8,  sect.  5. 

risk.°  "  Guidon,  ch.  S» 

art.  S ;  R^l. 

The  authors,  who  require  in  the  policy  specification  of  d'Anuterdam.wt. 
coin  or  of  jewels,  are  speaking  of  specie  and  of  jewels,  the  Coin  and  jewels, 
exportation  of  which  is  prohibited.     It  is  a  case  to  apply 
what  is  said  in  the  Guidon,  and  in  the  Ri^glement  of  Am- 
sterdam, in  the  places  cited.     But  with  regard  to  specie 
and  jewels,  where  their  transport  is  not  prohibited,  it  suffices  *  ^"JJT^an'*^' 
that  a  bill  of  lading  is  made  for  them  in  due  form,  to  cover  el^R^lSs?  not. 
them  by  a  general  insurance  on  cargo  or  goods.^  JhipMTn!*i9.*' 

Custom  rather  than  law  allows  insurance  to  be  made  on  $  ^-  0^*>«'  ^^' 

jecis  to  be  in- 

sums  advanced  on  maritime  loan ;  it  is  only  accidentally  sured  specially, 
that  these  become  identified  with  the  thing  on  which  the 
loan  is  made.  It  happens  even  sometimes,  that  no  useful 
employment  is  made  of  them.  I  think  that  insurance  on 
such  an  object  should,  at  least,  be  specified,  and  that  an 
assured  would  not  be  listened  to,  who,  to  evade  return^ 
should  attempt  to  fill  up  the  vacancy  of  his  insurance  by  a 
respondentia  bond,  of  which  he  might  be  bearer,  but  of 
which  the  policy  makes  no  mention.  I  also  think  that  he  who 
desires  to  include  the  premium  in  his  insurance,  and  parti- 
cularly premiums  on  premiums,  must  specify  it  on  the  face  of 
the  contract.^®     The  Ordonnance"  requires  a  special  stipu-  "  S"p«.  ^J-  s, 

sect.  12  fUlQ  IS. 

lation  on  the  subject  of  the  tenth,  whenever  this  is  intended  »  ordon.  art.  20. 
to  be  insured.**    It  is  the  same  with  freight  earned,  which  "  supra,  ch.  s, 

sect*  /  • 

the  Declaration  of  1779  allows  to  be  insured.^'    So  also  with  "  suprs,  ch.  s, 

§ect.  8. 

the  sum  which  one  causes  to  be  reinsured."    If  a  passenger  "  suprs,  ch.  s, 

sect.  14. 

desires  to  effect  insurance  on  his  baggage,  he  will  designate 
it  in  the  policy,  giving  it  a  value,  which  in  case  of  loss  will 
be  verified  by  the  proofs  he  may  exhibit  of  good  faith. 

r2 
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Chap.  X.  AH  tliat  has  been  said  in  Chap.  VI.  touching  the  name 

^^' ! and  description  of  the  ship  considered  as  a  civil  person, 


applies  to  it  when  viewed  as  a  subject  insured.    The  doctors 
are  much  divided  on  the  question,  whether  in  effecting  in- 
surance on  the  body  of  the  ship,  the  launch  is  included ; 
"  straccha.  gi.  8,  but  the  aflirmative  does  not  appear  to  be  doubtful.^    The 

n.  7 ;  supra,  ch.  6,  *^  * 

^Ji^l^h^'  London  policy  runs — on   the  body,  rigging  and  apparel^ 

munitionSy  armament,  launch  and  other  furniture  of  the  ship  ; 
but  this  detail  is  superfluous.     It  is  sufficient  to  say  on  the 

w  Supra,  ch.  6,       body.^^ 
■ect.  7,  §  1  •' 


Section  III. 

SUBJECT  confounded  WITH  OTHERS. 

If  the  insurance  bore,  for  example,  on  100  hides,  and  the 
assured  had  200  of  different  quality,  several  authors  say 
that  the  insurer  has  the  right  to  apply  his  risk  on  the  part 
I  Rocous,  n.  53;    hc  may  find  best  to  answer  his  purpose.^ 

Santema,  part  4,  /y^i-  n  /\i» 

n.  66;  ca«iregiB,        "  J eau   Fesquct  effected   insurance  for  7,200  livres  on 

disc.  1,  n.  144.  ^  ' 

that  portion  bound  for  a  sum  advanced  to  him  by  Don 
Joseph  Bayo  and  Domingo  Verry  on  maritime  loan  on 
cargo,  which  should  be  laden  on  board  the  vessel  Le  Saint 
Esprit,  called  La  Minhrve  (/),  Captain  Allemand,  out  from 
Cadiz  to  Vera  Cruz,  and  to  return  to  a  port  in  Europe, 
with  permission  to  touch,  &c."  The  vessel  arrived  at 
Vera  Cruz.  The  whole  venture  was  sold  and  converted 
into  pistoles.  The  freight  earned  was  likewise  paid.  The 
vessel  again  took  her  departure,  exclusively  laden  with 
piastres  and  pistoles,  the  joint  proceeds  of  the  freight 
earned,  and  of  the  goods  insured.  Arrived  at  the  Cape, 
the  whole  was  invested  in  sugars  and  other  produce,  with- 
out distinguishing  anything.  On  her  return,  storms  and 
particular  average.  The  average  was  claimed  of  the  in- 
surers, but  they  alleged  that  the  merchandize  insured  was 

(/)  In  several  cases  previously  mentioaed  in  the  text,  the  vessel  is  stated,  it 
here,  to  have  borne  two  names ;  in  some  the  captain  also  carries  double.  In 
one  case  Eroerigon  has  stated  this  to  have  been  a  device  suggested  by  the 
dangers  of  war,  and  the  same  explanation  perhaps  applies  to  all. 
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mixed  up  with  the  proceeds  of  the  freight ;  that  thus  they      Chap.  X. 

Gm^wm        Til 

owed  nothing  so  long  as  sufficient  remained  to  equal  in  1 — - — 


amount  the  sum  insured.  Sentence  rendered  by  our  Ad- 
miralty, 12th  December,  1749,  ordering  them  to  assent  to 
a  general  adjustment  that  had  been  drawn  up.  For  reason 
that,  if  in  the  beginning  the  respective  effects  had  been  dis- 
tinguished, it  may  be  that  the  barrels  insured  would  be  those 
that  are  now  found  empty.  No  respect  was  paid  to  the 
doctrine  of  the  authors  cited,  and  I  think  the  case  was  well 
judged. 

If  the  goods  of  several  assured,   says   Casaregis,  are 
mingled,  without  power  of  distinguishing  them,  the  averages  3  cauregii. 
they  encounter  are  borne  by  the  respective  insurers  in  pro-  1527, 'iiut.de 
portion  to  their  risk.*    The  principles  of  the  common  law  S'deiiqui.rer/ 

«...  *    .  m  domin. ;  L.  Sand 

apply  to  the  same  pomt.^  5.  ir.  de  rei  vin- 

....  .  .  .  dicatione. 

This  gives  occasion  to  consider  the  following  question :  d^^  insunnce 
I  have  effected  insurance  on  oils  and  barilla.     Soaps  are  ^.f  °*^*  and  ba- 

'^  nlla  extend  to 

shipped  for  my  account.  The  ship  perishes.  Are  the  itt-  cover  soaps, 
surers  responsible  for  the  loss?  If  the  ship  arrive  safe,  is 
it  a  case  for  return  of  premium  ?  Two  sorts  of  form  are  to 
be  distinguished,  substantial  and  accidental ;  the  first  gives 
existence  to  the  subject :  Dat  esse  rei.  If  this  form  hap- 
pens to  be  wanting,  the  species  perishes,  and  there  arises  a 
new  one :  Commutatd  forma  substantiali,  res  non  dicitur 
eademy  sed  diversa.^  The  change  of  the  substantial  form  ^.^^^gi^'  ^'  *  '• 
produces  a  new  species,  and  causes  the  first  to  disappear : 
Parit  novam  speciem,  et  priorem  perimiO  4  pra"*t!  ff*de 

picn.  act.  *  Paul! 

Nam  quodcunque  suis  mutatum  jinihus  exit,  adedictum, 

ConttnuO  hoc  mors  est  illiuSf  quodfuit  antd,*  «  Lucretius,  lib.  1, 

.  .  .  ▼.  790.         '      *  ' 

The  form  accidental  does  not  give  existence  to  the  sub- 
ject, and  though  it  change,  it  does  not  produce  a  new 
species;  but  the  subject  remains  still  the  same,  notwith- 
standing the  modifications  and  attributes  it  successively 
receives. 

This  distinction  is  the  result  of  numerous  texts  in  the 
law.  When  one  works  up,  in  a  manufacture,  material 
belonging  to  another,  a  distinction  is  made ;  if  it  can  be 
recalled  to  its  original  form,  the  work  belongs  to  the  owner 
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Chap.  X.      of  the  material ;  but  if  not,  the  manufecture  belongs  to  him 

'- — '- —  who  has  made  it :  Si  ea  species  ad  materiam  redud  passitf 

eum  videri  dominum  esse,  qui  materuB  dominus  fuerit ;  si 
M25.in8t.de  uoTi  possit  reduci,  eum  potiits  dominum  esse  qui  feceritJ 
J  7;  L. 24, IT. de    Tlius,  a  vase  made  of  gold  or  silver  belondns:  to  another, 

adquir.  rer.  da-  '  »  .  . 

ff *3e'i4*t*so  *'  belongs  to  the  owner  of  the  material,  because  this  material 

has  not  been  changed  in  its  nature,  nor  in  its  essential 

>L.  7,}  7,  ff.de  form,  and  may  still  be  brought  back  to  its  original  state.^ 

domin.'  ^''  Thus  a  bcqucst  of  a  mass  of  silver  comprehends  a  vase 

» L.  88,  J  3,  ff.  de  made  of  it,  and  vice  versd ;  ^  because  the  silver  or  the  gold 

M  L.  78, }  4,  ff.  stBpiits  in  sua  redigi  possunt  initia.^^ 

si  convenerit.  The  soao  manufactured  out  of  my  oils  and  barilla  forms 

Ub.  29;PauUad  \  ^ 

^^^'  a  new  species ;  for  the  soap  can  be  brought  back  neither 

to  the  barilla  nor  the  oil.  Wool  converted  into  cloth  loses 
its  original  and  substantial  form :  Lana  non  manet,  sed  lor 

iuk  w'd^Sf'  'i^w*  corpus  jit;  ^^  for  the  fabric  could  not  be  brought  back 

j^M^  iMt.de  rer.  ^  ^^  sX^Aj^  of  wool  without  entire  destruction.     Insurance 

on  oils  and  barilla  does  not  apply  to  soap  that  has  been 
shipped,  nor  insurance  on  wools  to  bales  of  doth,  nor  in- 
surance on  com  to  flour. 

It  would  be  otherwise  with  insurance  out  from  Mexico^ 
on  ingots  of  gold  or  silver,  in  place  of  which  manufactured 
gold  and  silver  had  been  shipped,  because  these  may  be 
brought  back  to  the  form  of  ingots.  Insurance  on  com  in 
bags  applies  to  com  in  bulk,  because  the  want  of  separation 
in  bags  does  not  produce  a  new  species :  Non  tarn  nowvm 

liiqik  rer.  dom    ^^ci^^fac^^f  ^cd  Cam  qu€B  cst  dctegiL^^ 


(    247     ) 


CHAPTER  XL 


PROOF  THAT  THE   SUBJECT  INSURED   HAS   BEEN 

PLACED  AT  RISK. 


Insurance  cannot  subsist  without  maritime  risk  and  with- 
out the  existence  of  a  subject  to  form  the  material  of  this 
risk.  It  requires,  moreover,  that  the  subject  insured  be 
found  existing  in  the  ship  at  the  very  time  of  the  disaster, 
or  at  least  that  the  subject  insured  should  depend  on  the 
fete  of  the  voyage.     Such  is  the  general  rule.^  «  Guidon,  ch.  7, 

Roccus*  is  of  opinion  that  it  belongs  to  the  msurer  to  J^JT'^J^J^Li"' 
show  that  the  subject  insured  has  not  been  placed  at  risk,  JJJJ-  J*  J-  ,*®» 
unless  by  the  policy  the  assured  has  bound  himself  to  £JJS^*chM  ,*  Jlct. 
prove  the  lading.     But  the  contrary  opinion  has  prevailed,  ,  ^^^  „^  ,q 
and  has  been  adopted  with  us.     Insurance  is  a  conditional  *°^  "'• 
contract,  that  becomes  perfect  only  so  far  as  the  subject 
insured  has  been  exposed  to  the  maritime  risks.     The 
assured  must  then  show  that  he  has  fulfilled  this  condition, 
and  it  would  be  against  the  order  of  things  that  in  such  a 
case  the  insurers  should  be  bound  to  prove  a  negative. 

Still  it  is  always  inserted  in  the  policy  that  the  assured 
binds  himself  to  prove  the  lading;  but  this  obligation  is 
implied  in  law:  Quod  merces  reperirentur  in  nam  de  tempore 
asserti  sinistri,  uti  fundamentum  intentionis  assecurariy  hide 
probandi  onus  incumbit.^  »  caMregfa,  di«s. 

'  13,  n.  4  et  teq. 


Section  I. 

PROOF  OF  INTEREST  IN  THE  BODY  OF  THE  SHIP  INSURED. 

§  1.  Must  the 

The  Ordonnance*  requires  the  registrar  of  the  Admiralty  interest  insured 
to  keep  a  registry,  "  which   shall  contain  the  number,  proved,  and 
burden  and  kind  of  vessels  belonging  to  merchants  residing  ,  ^^  j^^  ^,^  ^^ 

Oreffler. 
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Chap.  XI.     within  its  jurisdiction."     It  also  enjoins^  on  the  officers  of 
*  - —  the  Admiralty  to  inspect  and  report  every  year  the  state 


3   Art    R 

and  condition  of  the  vessels  belonging  to  merchants  dwelling 

within  the  jurisdiction.     Finally,  by  the  R^glement  of  Ist 

»  Art.  11.  March,  1716,^  "His  majesty  requires  merchants  or  other 

individuals,  who  shall  have  built  or  bought  vessels  built  in 
the  ports  of  the  kingdom,  to  make  declaration  before  the 
officers  of  the  Admiralty  at  the  place  of  their  residence, 
bearing  that  the  vessel  belongs  to  them  entirely,  without 
any  stranger  having  a  share  therein,  but  only  Frenchmen 
domiciled  within  the  kingdom ;  and  this  shall  be  recorded 
in  the  registry  of  the  Admiralty,  with  the  contracts  of  pur- 
chase, to  be  had  recourse  to  in  case  of  need.  His  majesty 
forbids  Uie  making  false  declarations,  or  the  registering* 
false  contracts,  on  pain  of  confiscation  of  the  vessel,  and 
of  1000  livres  fine,  against  every  one  being  a  party  to  the 
falsity." 

But  the  necessity  of  making  this  declaration  is  prescribed 
by  the  R^glement  of  1716,  only  to  prevent  strangers  to  the 
kingdom  from  usurping  the  French  flag;  and  the  Ordon- 
nance  in  the  article  cited  limits  itself  to  establishing  a  point 
of  nautical  discipline,  which  has  no  relation  to  the  contract 
of  insurance. 

The  acquisition  of  a  sea  vessel,  or  of  a  share  in  such, 
may  be  made  under  private  signature,  and  the  public  con- 
tract is  required  only  to  evidence  hypothecation,  or  to  fix 
the  existence  of  liens,  as  is  seen  by  Art.  3,  Des  navires. 
But  he  who  effects  insurance  on  the  body  of  the  vessel  is 
permitted  to  stipulate  that  he  will  prove  his  property  by 
public  or  private  documents,  without  a  right  to  deprive  him 
of  the  effect  of  his  insurance,  under  pretext  of  the  want 
of  a  declaration  to  the  registrar,  inasmuch  as  this  form  has 
not  been  prescribed  with  relation  to  persons  insured. 

Jauffret  Rimbaud  and  Co.,  of  Marseilles,  effected  in- 
surance for  account  of  different  parties  interested,  and  by 
order  of  Meillan,  phe  et  fils,  of  Bayonne,  out  from  Cape 
Frangois  to  the  Anglo-American  colonies,  and  to  return  to 
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Bordeaux^  for  30,000  livres,  on  body  and  cargo  of  the  ship      Chap.  XI. 


Sect.  I. 


L^Harmonie,  Captain  Barboutin,  the  assured  binding  them- 
selves,  in  case  of  loss,  to  prove  their  property  in  the  body  by 
public  or  private  documents.  The  Meillans  were  interested 
in  the  body  for  16,000  livres,  and  they  had  no  other  evi- 
dence of  interest  than  a  private  declaration  made  in  their 
favour  by  the  Brothers  Hirigoien,  owners  of  the  ship.  The 
ship  was  wrecked  oh  the  coast  of  Virginia.  Arret  of  the 
parlement  of  Aix,  rendered  in  June,  1781,  confirming  the 
sentence  of  the  admiralty  at  Marseilles,  which  had  con- 
demned the  insurers  to  pay  the  loss. 

I  have  seen  policies  prepared  at  Bordeaux,  in  which  the 
insurers  declare  they  will  not  require  any  account  or  docu- 
mentary proof  of  value  and  property  in  the  ship  insured, 
other  than  the  policy  itself.      Such  clauses  are  not  rare 
among  us,  particularly  in  the  case  of  insurance  on  foreign 
vessels  at  Marseilles.      I  have  seen  policies  prepared  by 
our  brokers,  wherein  the  insurers  dispense  the  assured  from 
producing  any  title  or  documents  in  proof  of  cost  and 
o^mership  in  the  vessel. 

The  Ordonnance*   requires  the   assured   to  prove  the  J  2.  Proof  of 
Uuiing  of  the  goods  insured ;   but  "  with  respect  to  the  t^e  veMel" 
ship,"  says  Valin,  "  the  object  is  real,  and  has  no  need  of  ■"'^' 

<*»  Art- 

proof.    It  can  only  afford  matter  for  discussion  with  regard 
to   its  valuation."     I  agree  that  in  the  order  of  things  the 
ship  is  a  real  object  that  has  no  need  of  proof     Never- 
theless here  is  an  example  to  the  contrary.      A  person 
*^a.ined  Colvorty,  a  merchant  at  Exon,  in  England,  offered 
his  services  to  Besson  and  Son,  of  Marseilles.     The  latter 
^^Tcit  to  the  Messrs.  Linck,  merchants  at  London,  to  sig- 
nify to  them  what  confidence  might  be  reposed  in  this  friend, 
^*be  Messrs.  Linck  replied: — We  have  informed  ourselves 
^^t^out  him,  and  we  are  certain  that  his  services  will  be  ren- 
^^ed  to  your  entire  satisfaction.     In  consequence  Besson 
^d  Son  gave  orders  to  Colvorty  to  purchase  for  their 
Account  3000  quintals  of  corn,  and  to  forward  the  same  as 
soon  as  possible.     Colvorty  replied,  that  he  had  purchased 
^  com.     He  advised  them  that  it  was  shipped  on  board 


IQ* 

Art.  66. 
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Chap.  XI.     such  and  such  vessels,  which  he  named.     He  sent  them 

U —  the  invoices,  bills  of  lading  and  other  documents.     The 

whole  appeared  to  be  in  due  form.  For  his  pretended 
disbursements  he  drew  bills  on  Besson  and  Son,  that  were 
accepted  and  paid.  But  the  ships  announced,  and  the 
cargoes  of  corn,  were  mere  pictures.  The  documents  men- 
tioned were  false.  Colvorty  fled,  A  judgment  of  out- 
lawry, rendered  at  Exon,  condemned  him  to  death.  Besson 
and  Son  proceeded  against  the  Messrs.  Linck,  as  upon  a 
guarantee ;  and  the  latter  by  a  consular  sentence,  rendered 
on  my  report  in  grand  session  the  14th  April,  1753,  were 
dismissed  from  the  suit,  with  their  costs ;  for  a  person,  by 
only  giving  favourable  information  relative  to  any  one, 
»  L.  7,  f  10;  L.  8,  docs  uot  bccomc  responsible  for  events.*     Besson  and  Son 

ff.  de  dolo  malo ; 

L.  2,  jdeproxe-  acQuicsced  in  this  sentence,  and  received  from  their  under- 
net.  ;  De  Luca,  de        ^  ' 

&de*«idifo'^^'    writers  a  return  of  premium  on  insurances  become  null 

d!riSSii;S?n.t(;.  through  default  of  risk. 

It  was  not  to  have  been  expected  that  one  would  thus 
imagine  ships  Uiat  did  not  exist ;  but  the  possibility  of  a 
case  like  this,  extraordiuaiy  though  it  be,  should  place  our 
merchants  (insurers,  principals  or  agents)  on  their  guard 
against  this  new  kind  of  fraud. 


Section  II. 

PROOF  op  the  lading. 

«  Art.  56.  The  Ordonnance  in  the  article  just  cited  ^  says,  that  in 

case  of  loss  the  assured  shall  prove  the  lading.  Art.  57 
adds,  that  the  documents  proving  the  lading  and  the  loss 
shall  be  signijied  to  the  insurers.  Art.  61  limits  itself  to 
the  generic  term  attestation.  It  is  only  in  Art.  62  and  63, 
where  mention  is  made  of  insurances  for  account  of  the 
captain  and  of  the  mariners,  that  the  Ordormance  requires 
a  bill  of  lading.  Why  has  not  the  mode  of  proving  the 
interest  insured  been  fixed  by  a  general  rule,  considering 
that  the  Ordonnance  contains  a  special  title  of  the  bill  of 
lading,  and  that  the  necessity  of  a  bill  of  lading  is  recog- 
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nized  in  the  case  of  the  captain  and  mariners^  where  the     Chap.  XI. 

insurance  is  made  for  their  account  ?  Sbct.  u. 

I  perceive  two  reasons  for  this: — 1.  There  are  cases 
where  it  is  impossible  for  the  assured  to  exhibit  a  bill  of 
lading.  The  parties  then  must  content  themselves  with 
such  documents  of  proof  or  attestations  as  can  be  had, 
saving  in  the  judge  the  right  of  determining  their  weight 
2.  The  bill  of  lading  exhibited  by  the  assured  is  a  piece  of 
proof  that  may  be  rebutted  by  the  insurers.  Hence  the 
Ordonnance  has  not  chosen  on  this  point  to  explain  itself 
in  a  special  manner^  but  leaves  to  the  tribunals  the  liberty 
of  judging,  according  to  circumstances,  of  the  validity  of 
the  proofs  presented  to  them;  for,  as  Casaregis^  observes,  >  caaaregis, disc. 
prooationes  non  sunt  affixes  certo  modo,  nee  certis  formuits, 
sed  remi8S€B  sunt  religioni  et  arbitrio  itidicantium,^  *  s«pr*.  cJ»- «. 

*^  -^  •ect.  2. 


Section  III. 

OF  THE  BILL  OF  LADING. 

" The  contract  of  charter-party y^  says  Pothier,  "is  a  j  i.  Difference 
contract  by  which  one  lets  a  ship,  in  whole  or  in  part,  to  a  ^^®*nS  Wll*'' 
naerchant  for  the  carriage  of  his  goods,  and  binds  himself  of  lading, 
to-wards  him  to  transport  them  on  board  this  ship  to  the 
place  of  their  destination,  for  a  certain  sum,  which  the 
^^erchant,  on  the  other  hand,  binds  himself  to  pay  to  him 
for  freight ;  that  is  to  say,  for  the  hire  of  the  ship."^    This  i  cont.  marft. 
definition  is  taken  from  the  Ordonnance.*    This  contract  is  a*Di«ch«te- 
^^^lled  charter-party y  affreightment  or  nolissement,^   Charter-  vid.  acirac.  pog. 
P^MTty  comes  from  the  custom  formerly  used  of  cutting  m  nus,  part.  4,  cap. 
^Wo  the  parchment  or  paper  containing  the  agreements  » ordon.  an.  i, 
^f  the  parties.     Each  of  them  retained  in  his  keeping  the 
Moiety  of  the  instrument,  which  was  subsequently  reunited 
^  the  remainder  when  required  to  verify  its  identity.     On 
^  ocean  the  words  affreightment  and  freight  are  used ;  in 
the  Mediterranean,  nolissement  and  nolis, 

Cleirac*  says,  that  the  word  freight  comes  from  f return,  *  ciei«c,  pag. 
which  signifies  a  strait  or  arm  of  the  sea.     Nolis  comes 
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Chap.  XI. 
Sect.  III. 

*  L.  6,  ff.  9ui 
potior  in  pign. 


*  Stypmaimiui, 
part.  4,  cap.  10, 
n.  5 ;  Kuncke, 
quest.  7 ;  Strac^ 
cha,  de  navib. 
mut.  4,  n.  7 ; 
Targa,  ch.  25. 


'  Art.  1  and  2, 
eod. 


*  Art.  8,  eod. 


*  Stypmannus. 
part.  4,  cap.  10, 
n.  148;  Kuricke, 
pag.  699 ;  Vin- 
niiM  and  Peckius, 
pp.  118  and  297; 
Targa,  cap.  25, 
n.  5 ;  Cleirac,  pp. 
320  and  415; 
Pothier.  Cont. 
marit.  n.  20. 


from  naulum,  which  is  the  rent  of  the  ship  for  the  carriage 
of  goods,  or  the  passage  of  persons.*  The  owner  of  the 
ship  freights  it ;  he  is  called  the  freighter ;  he  is  locator. 
The  merchant  affreights  the  ship,  and  is  called  the 
affreighter.     He  is  the  hirer,  conductor,^ 

"The  charter-party,"  says  the  Ordonnance,  "must  be 
drawn  up  in  writing,  and  passed  between  the  merchants 
and  the  master  or  the  owners  of  the  ship ;  but  the  master 
is  bound  to  follow  the  advice  of  the  owners  of  the  ship, 
where  he  freights  it  in  the  place  of  their  abode."  ^  It  must 
contain  the  name  and  burden  of  the  ahip,  the  name  of  the 
master  and  that  of  the  affreighter,  the  place  and  time  of 
the  lading  and  of  the  discharge,  the  price  of  the  freight  or 
nolis,  with  the  fixed  rate  of  demurrage.  It  is  allowable  to 
the  parties  to  add  to  it  whatever  other  conditions  they 
agree  upon.^ 

Where  the  ship  is  hired  in  whole,  it  is  an  affreightment 
per  aversionem  (a) ;  that  is  to  say,  that  during  the  voyage 
agreed  on  the  use  of  the  entire  ship  is  left  to  the  affreighter, 
who  may  discharge  it  on  return,  and  receive  himself  alone 
all  the  freight-money,  passengers'  fares,  captain's  hcU  and 
trousers  (b)  and  other  perquisites.^  The  captain  in  this 
case  may  not  lade  anything  on  board,  either  for  his  ovm 

(a)  This  is  an  expression  commonly  used  hy  the  Roman  lawyers ;  it  ocean 
more  than  ooce  in  the  Pandects;  it  is  applied  often  to  a  sale.  To  sell  anything 
aversione,  or  per  avenionem^  is  aptly  rendered  by  the  common  phrase  of  selling  by 
the  lump.  Cujas  supposes  the  term  to  have  bten  thus  applied ;  quod  teilieet 
qmui  quodammodo  negotium  ita  contrahamta,  re  omni  neque  perspectd  nee  uyU~ 
ratd  bene.  Dr.  Irving,  remarking  on  the  results  of  want  of  familiarity  with 
the  language  of  Roman  lawyers,  gives  the  instance  of  Gisbert  Cuptr,  who  thu 
quotes  a  passage  from  Hrenkman : — Perinde  autem  ett,  an  per  foUa,  an  per 
aversionem  ( je  ne  sai  ce  que  ce  mot  veut  dire)  pretium  eanttituatur,  A  more 
curious  instance  is  related  by  Alciat  of  the  celebrated  Politiao;  if  it  be  not  a 
malice  due  to  the  rivalry  that  ran  high  in  those  times.  In  Roman  law,  turn 
hdcreM  is  a  lineal  heir  m  the  descending  line;  and  thus  speaks  Alciat: — D§ 
ciijus  vocis  iignificatione,  interrogatiu  a  Socyno  Angelas  Politianus  obmutuitf  ewm 
tamen giiriattu  esset  in  glossematis  se  vel  Accursium  superare  posse.  The  modems 
have  invented  the  term  suitas  to  describe  the  legal  doctrine  connected  with 
lineal  heirship.  Otto  relates  of  Schurzfleisch,  a  German  philologer,  that,  when 
presented  with  a  tract  Dejure  suilatiSt  he  laughed  at  the  lawyers  for  discussing 
the  nghts  of  hogs. 

(6)  See  note  (/),  ante,  p.  153. 
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account  or  that  of  a  third  person,  without  the  consent  of     Chap.  XI. 
the  affreighter,  who  has  a  right  to  the  freight  of  all  the  '. — 1— 


effects  laden  on  board,   even  those  laden  with  his  per- 

mifision  ^^  »•  Art.  2,  tit.  du 

"**~'""*  fret;  Pothier, 

A  captain,  whose  vessel  had  been  freighted  in  entirety  2?md22!*** °' 
(cap  et  queue),  took  on  board  some  piastres  that  produced 
to  him  a  freight  of  200  livres.  Sentence  of  the  14th  July, 
1760,  adjudging  this  freight  to  be  paid  over  to  the  af- 
freighter. Captain  Jean  Frisgezet,  a  Dutchman,  com- 
manding the  ship  La  Dame  EvCy  had  placed  in  his  ship's 
hold  eighteen  bales  of  wool  and  a  cask  of  wax.  Sentence, 
17th  July,  1750,  confirmed  by  arrCt  of  the  parlement  of 
Aix,  rendered  in  June,  1762,  on  the  report  of  M.  De 
Mirabeau,  which  condemned  this  captain  to  pay  the  freight 
of  these  to  the  Brothers  Grillier,  affreighters  of  the  ship. 

The  agreements  of  the  charter-party  are  to  be  observed 
on  both  sides  with  as  much  exactitude  as  fidelity.^^    The  "  consouto.  ch. 
bill  of  lading:,  otherwise  called  the  policy  of  ladinsr,  is  an  Jus  Hanseat.  tit. 

^  ,  r         :^  &'  5,  art.  5;  Styp- 

acknowledgment  given  by  the  captain  for  the  goods  laden  """"J^'n^!*' 
on  board  the  ship}^    Though  there  be  a  charter-party,  it  cieirac,  pag.  295. 

^  ^  .  .    '^       ■"         "Art.  l.eod.tit.; 

18  not  the  less  necessary  to  prepare  a  bill  of  lading  of  the  ^"^^"•p*'^^, 
goods  shipped;   for  because  one  has  promised  to  place  ^'^^'^^^^ 
such  a  quantity  of  goods  on  board  a  ship,  it  does  not  ^"*'  *'  ^^'  ^'  *  ** 
follow  that  this  enffaeement  has  been  fulfilled."    "  Bills  "vaiin,  eod.  tu.; 

°.  °  Pothier,  Cont. 

of  lading,"  says  Valin,  "  hold  the  place  of  a  charter-party,  n^arft-  n.  le. 
and  are  even  more  effective,  since  tliey  show  its  accom- 
plishment.    In  fact,  the  precaution  of  signing  a  charter- 
party,  on  the  part  of  the  owner  or  master  of  the  ship,  is  only 
for  security,  that  those  who  have  promised  to  load  a  certain 
quantity  of  goods  will  satisfy  their  engagement ;   and,  on     • 
the  part  of  the  latter,  that  the  master,  who  has  promised 
room  on  board  his  ship,  will  likewise  fulfil  his  promise.    It 
becomes,  as  it  were,  useless  by  means  of  the  bills  of  lading, 
which  afford  the  complete  proof  that  tlie  engagements  on  ^^ 
both  sides  have  been  performed."  ^  *  p-  59^- 

As  with  the  charter-party,  so  the  bill  of  lading  must  be  the  bin  of  ^ 
drawn  up  in  writing.^^     "The  bill  of  lading,"  says  the  w  vai?i,art.  1, 
Ordonnance,  "  shall  contain  the  character,  quantity,  and  cont!mkrit!*n!Yi 

and  IS. 
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ClIAP.  XI. 

Sect.  III. 


M  Art.  2,  eodem. 


"  Yalin  and  Po- 
thier,  iisdem. 


1*  Infra,  sect.  5. 


»  Pothier,  Cont. 
mult.  n.  15. 


*»  Art.  1,  tit.  du 
connoissemcnt. 


SI  Yalin,  pp.  598 
and  601. 


marks  of  the  merchandize ;  the  name  of  the  shipper  and 
the  person  to  whom  consigned;  the  places  of  departure 
and  discharge ;  the  name  of  the  master  and  that  of  the 
ship,  with  the  price  of  the  freight."*^  It  must  announce 
the  genericj  exterioTy  and  apparent  character  of  the  effects 
laden  on  board.^^  Also  the  number  of  the  bales  and  other 
kind  of  packages  easy  to  be  distinguished ;  but,  with  re- 
gard to  corn  or  grains,  the  captain  cannot  attest  the  quan- 
tity if  he  has  not  assisted  in  the  measuring.  The  clause 
said  to  be,  protects  him  from  all  recourse  on  this  point." 
It  must  not  be  forgotten  to  designate  the  marks,  so  as  to 
prevent  equivocations.  It  is  not  necessary  to  designate  by 
name  the  person  of  the  consignee.  It  is  allowable  to  sti- 
pulate that  the  goods  shall  be  delivered  to  the  bearer  of  the 
bill  of  lading,  or  to  the  order  of  such  a  one,  or  to  such  a 
one,  and  whoever  shall  act  for  him.  Finally,  if  it  has  been 
omitted  to  insert  any  thing  prescribed  by  the  Ordonnancei 
the  instrument  is  not  for  that  the  less  valid,  provided  it  can 
be  supplied  elsewhere.^^ 

The  bill  of  lading  must  be  signed  by  the  master^  or  by 
tlie  clerk  (ecrivain)  (c)  of  the  ship.***  The  captain  may  be 
obliged  to  sign  the  bill  of  lading  so  soon  as  the  mer- 
chandize is  on  board;  in  default  of  which,  the  party  is 
entitled  to  proceed  at  law  for  a  decree  that  the  captain 
shall  sign  the  bill  of  lading  without  delay,  or  that  this 
sentence  of  the  court  be  equivalent  to  his  signature.*^ 


(c)  Ihe  ecrivain  is  an  officer  that  has  existed  on  board  French  merchsnt 
vessels  from  an  early  time.  He  is  mentioned  in  the  Jugemem  dCOleron,  the 
Guidon^  and  the  Ordonnance.  In  an  age  when  reading  and  writing  were  not 
ordinary  accomplishments,  he  seems  to  have  been  retained  for  bis  knowledge  of 
letters.  The  writer  could  be  turned  to  various  uses  on  board  ship.  He  com- 
bined with  this  great  talent  perhaps  a  superior  wisdom,  that  incr^ised  his  con- 
nderation  at  the  same  time  with  his  utility.  Working  much  with  his  head,  whem 
all  around  him  worked  only  with  their  hands,  he  stood  next  the  chief  of  the 
nautical  state,  in  nautical  esteem ;  his  counsellor,  his  minister.  A  stateamaa 
at  all  times,  he  enacted,  when  in  foreign  ports,  the  part  of  ship's  diplomatist ; 
and,  though  his  duties  may  have  been  shorn,  as  his  dignity  certainly  bas  been, 
he  still  keeps  on  board  French  vessels  those  clerical  services  usually  confided 
by  the  custom  of  other  countries  to  the  mate.  Unlike  him,  however,  the  mole 
wears  his  clerkly  skill,  as  the  Bishop  of  Troyes  did  his  valour,  in  aid  of  bis 
profession. 
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Straccha**  speaks  of  an  abuse^  prevalent  in  certain  countries     Chap.  XL 
of  Italy,  of  the  captain  or  clerk  signing  bills  of  lading  in 


Uank.     It  has  never  been  introduced  among  us ;   but,  as  n.  55. 

our  insurers  sign  policies  in  blank,  the  same  practice  might 

well  be  applied  to  bills  of  lading !      By  this  means  the 

general  disorder  would  be  completed.     The  captain  is  not 

bound  to  report  himself  to  the  shippers,  to  sign  the  bill 

of  lading.    These  are  bound  to  present  it  to  him,  at  least 

within  twenty-four  hours  after  the  vessel  is  loaded.^*     If  "  Art.  4,  eod.  tit. 

the  shippers  let  the  vessel  depart  without  bills  of  lading 

signed,  they  must  blame  their  own  negligence. 

In  April,  1763,  Boyetet  and  Agnel  shipped,  for  their 
own  account,  four  bales  of  cloth  on  board  the  corvette  La 
Caldiene,  Captain  Bonnecorse,  destined  for  Smyrna.  The 
captain  sailed  from  Marseilles,  the  15th  May  following, 
before  the  bill  of  lading  had  been  signed.  Later  in  the 
same  day,  Boyetet  and  Agnel  presented  a  petition  requiring 
that  Captain  Bonnecorse,  in  the  person  of  the  Brothers 
Roux,  his  owners,  should  be  enjoined  to  sign  the  bill  of 
lading,  with  offer  to  prove  that  the  four  bales  of  cloth  had 
been  shipped  on  board  the  corvette.  Sentence  interlocu- 
tory, rendered  the  next  day  but  one,  admitting  the  com- 
plainants to  proof  of  the  fact  alleged.  The  proof  having 
been  regularly  made,  our  Admiralty,  by  sentence  rendered 
18th  of  the  same  month,  ordered  that  the  present  sentence 
shall  be  to  the  said  Boyetet  and  Agnel,  in  place  of  a  bill  of 
lading,  dismissing  the  Brothers  Roux,  and  Captain  Bonne- 
corse, from  the  suit,  with  their  costs.  Boyetet  and  Agnel 
appealed  from  so  much  of  this  sentence  as  condemned 
them  in  costs.  It  was  confirmed  by  arr^t  of  30th  May, 
1765,  on  the  report  of  M.  De  Ravel  des  Crottes. 

"  Every  bill  of  lading,"  says  the  Ordonnance,  "  shall  be 
in  triplicate.  One  shall  remain  with  the  shipper,  another 
be  sent  to  the  consignee,  and  the  third  placed  in  the  hands 
of  the  master  or  ecrivainr*  Bills  of  lading,  signed  by  the  m  Art.  s,  eod.; 
ecrivain  for  his  employers  (ses  parens),  shall  be  attested  in  ait.  s!"'  ^  '  ^' 
foreign  countries  by  the  consul ;  in  France  by  one  of  the 
principal  owners  of  the  ship,  on  pain  of  nullity."**     The  «  Art.  7,  de 

rScrirain. 
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Chap.  XI.     same  formality  must  be  observed  with  regard  to  bills  signed 
*^*      ■      by  the  captain  for  his  owners.^ 


p. Sf.*°' **^"* *'        "The  master  who  shall  have  effected  insurance,"  says 

the  Ordonnance,  "  on  goods  laden  on  board  his  ship  for 
his  own  account,  shall  be  bound  in  case  of  loss  to  prove 
the   purchase,  and  to  furnish  a  bill  of  lading  for  them, 

»  Art.  62,  h.  t.     signed   by  the  ecrivain   and   the   pilot."  ^      Again,  "  all 

mariners  and  others,  who  shall  bring  from  foreign  countries 
goods,  on  which  they  have  effected  insurance  in  France, 
shall  be  bound  to  leave  a  bill  of  lading  thereof  in  the 
hands  of  the  consul  or  of  his  chancellor,  if  there  be  a  con- 
sulate in  the  place  of  shipment;  if  not,  in  the  hands  of  a 

»Art.68,  h.t.     reputable  merchant  of  the  French  nation."  ^^    The  motive 

of  these  articles  is  to  prevent  the  abuse  of  false  bills  of 
lading,  which  captains  and  mariners  might  fabricate  apris 
coup,  to  ground  in  case  of  loss  an  imaginary  risk,  or  to 
substitute  a  false /or  account  in  place  of  a  true  one,  in  case 

»  Pothier,  n.  145  of  safc  arrival. '^ 

and  146. 

$  3.  The  bill  of       A  bill  of  lading  is  a  legal  document  when  drawn  up  in 
dcKJumenr         ^^  fovxa   prescribed  by  the  Ordonnance.      It  is  an  au- 
thentic {d)   act,   being   signed  by  the  captain,  who   is  a 
public  oflBcer,  or  by  his  ecrivain  representing  him.     It  is 
evidence  of  the  quantity  and  character  of  the  goods  em- 
barked :  Apocce  oneratoHce  prohant  existentiamy  qnantitatem^ 
et  qitalitatem  risici^  prout  in  apocis  describitur,  et  denomi" 
*•  casaregfa,  diac.  nat(B  fucrint  merccs,^^    The  Ordonnance  continually  gives 
a>  ordon.  art.  8,    to  it  the  character  of  documentary  proof, ^^      "  It  is  not 
lettreVd'^*  '       only,"  says  Valin,  "  between  the  captain  and  the  merchant 
du  capitainej  '     shipper  that  the  bill  of  ladincr  is  evidence;  it  is  so  as  agcainst 

Valin,  art.  1,  des  ^^  o  ?  '-fe 

«>»»»•  the  insurers  and  all  other  persons,  saving  the  case  of  fraud 

»  Valin,  torn.  1,    and  coUusiou."^^     "  It  is  plain,"  says  Pothier,  "  that  this 

acknowledgment  is  an  admitted  proof  of  the  quantity  of 

goods  laden  on  board  the  ship;    for  the  master,  who  is 

bound  to  account  for  them  on  arrival,  has  an  interest  in 

n  Pothier,  n.  144.  uot  Comprehending  in  it  more  than  there  actually  are."" 

$  4.  May  pri-        Our  policies  of  insurance  generally  run,  that  the  assured 

prevaTugafnst    shall  prove  his  interest  bt/  bill  of  lading  or  other  kind  of 

I  lv*1|  C 

ladine?  ^^^  ^^  '^  ^^^  meaning  and  nature  of  authentic  acts,  see  note  (^),  ante,  p.  12. 
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documentary  evidence.    This  clause  or  other  kind  of  docu-     Chap  XI. 

Sect.  III. 

mentary  evidence  has  never  been  understood,  except  to  the 


effect  of  supplying  the  want  of  a  bill  of  lading  by  other 
written  proofs  of  the  shipment,  and  not  that  a  private 
writing  can  control  the  public  and  authentic  evidence  of 
the  bill  of  lading  itself.  If  it  were  otherwise,  the  assured, 
acting  in  bad  faith,  would  have  the  power  of  holding  or 
returning  the  insurance,  by  means  of  a  private  document 
he  would  exhibit  or  conceal,  according  to  the  case  of  loss 
or  safe  arrival,  and  as  his  interest  might  require. 

Valin**  says,  that  "  the  bill  of  lading  is  the  true  evidence,  ••  vaiin,  p.  129. 
and  that  nothing  is  to  be  admitted  in  opposition  to  its 
tenor."  Such  is  the  jurisprudence  of  our  Admiralty. 
When  there  is  a  bill  of  lading,  it  must  be  compared  with 
the  insurance,  without  considering  the  opposing  assertions 
of  any  private  writings,  or  even  invoices.  So  adjudged  by 
our  Admiralty,  7th  June,  1758,  against  Louis  Joumu; 
20th  March,  1759,  against  Jerome  Tiran;  in  April,  1764, 
against  Rapally,  priest,  in  favour  of  Beaussier,  Perrot  and 
Co.;  in  1771,  against  Valbonnet  and  Co.,  in  favour  of 
Jean  Baptiste  Julien.  M.  Massel  was  concerned  against 
Tiran  and  the  Abbe  Rapally. 

When  I  say,  that  no  consideration  is  to  be  paid  to 
opposing  assertions  contained  even  in  invoices,  I  mean  to 
speak  of  invoices  prepared  by  the  assured  alone,  and  not 
of  those  which,  being  subscribed  by  the  captain,  may, 
according  to  the  case,  serve  to  explain  the  clause  for 
account  inserted  in  the  general  bill  of  lading,  or  to  supply 
even  the  want  of  a  bill  of  lading. 

The  insurers  may  dispute  the  bill  of  lading,  and  show  $  5.  Tlie  io- 
by  any  manner  or  sort  of  proofs  the  fraud  of  which  it  has  pu"'uie*bill  of 
been  attempted  to  render  them  victims.**     I  have  seen  ''^*°8f' 
several  examples  of  this : — arr6t2nd  February,  1741,  in  the  stracc'ha,gi.*n,' 
cause  of  Montaner,  of  Collioures.     Another  of  11th  June, 
1755,  in  favour  of  Jean  Baptiste  Boule  and  Peyrier.     But 
as  against  the  assured,  the  bill  of  lading  is  the  true  evidence, 
and  nothing  is  to  be  admitted  contrary  to  its  tenor, ^  n  vaun,  p.  129. 
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Chap.  XI.  The  Ordonnance*^  says,  that  "  in  case  of  variance  be- 

Sect  III 

'  -  tween  bills  of  lading  of  the  same  goods,  the  one  in  the 


oHadUi^tro"^'  hands  of  the  master  shall  be  entitled  to  credit,  if  filled  up 
not  conform-  in  the  handwriting  of  the  merchant  or  of  his  agent ;  and 
»  Art.  6.  eodem.   ^^^  ^^^  ^  ^6  hands  of  the  merchant  shall  be  followed,  if 

in  the  handwriting  of  the  master."  It  is  difficult  for  the 
case  mentioned  in  this  article  ever  to  arise,  because  it  is 
the  practice  for  bills  of  lading  to  be  filled  up  in  the  hand- 
writing of  the  merchant  or  of  his  clerks,  and  on  the  eve  of 
departure  to  be  presented  to  the  captain,  who  signs  them 
all.  But  if  a  variance  were  found  in  bills  of  lading  filled 
up  by  the  same  hand,  it  would  suffice  that  the  one  in  pos- 
session of  the  master  be  filled  up  by  the  hand  of  the 
merchant  or  of  his  clerks,  to  entitle  it  to  credit 
»  CMuegit,  disc.      Casaregis^  says,  that  a  captain  who  has  signed  bills 

of  lading,  to  deliver  goods  in  such  a  place  and  to  such  a 

person,  may  sign  a  second  set  for  a  different  destination 

and  delivery;   but  he  adds  immediately,  that  this  is  not 

allowable,  if  things  are  no  longer  in  their  integrity :  Umita 

si  res  non  esset  ampliils  integra.    So  that,  if  the  first  bills 

of  lading  are  not  all  suppressed,  the  captain  cannot  sign 

new  ones  without  running  the  risk  of  seeing  himself,  on 

arrival,  held  to  a  double  delivery. 

$  7.  The  goods       The  goods  must  be  delivered  to  the  consignee  named 

U^red  to  the      ^^  ^^  ^^  ^^  lading,  without  the  power  of  raising  against 

coDsignee  ijim  any  question  of  ownership.*^     His  receipt  liberates  the 

named  m  the  . 

bill  of  lading,     captain.^ 

S5,  n.  7 ;  rapra,  '  Nogucs  and  Co.,  of  Carthageua,  shipped  ten  bales  of  silk 
«•  Art  5,  eodem.   ou  board  the  tartane  St,  Jean^  Captain  Fran9ois  Amaud, 

to  carry  to  Marseilles,  to  be  delivered  to  the  bearer  of  the 
bill  of  lading.  This  bill  of  lading  had  been  made  in 
quadruplicate.  The  20th  October,  1763,  Nogues  and  Co. 
sent  one  to  Casamajor  and  Dabadier,  of  Alicant,  who  passed 
it  to  Jeaume  and  Lieutaud,  their  correspondents  at  Mar- 
seilles, with  orders  to  receive  the  ten  bales  of  silk  on  arrival. 
The  31st  October,  1753,  Nogues  and  Co.  sent  a  second  bill 
of  lading,  of  the  same  silk,  to  Camy,  at  Madrid,  who  passed 
it  to  Rey  tlie  elder,  and  the  latter  effected  insurance  for 
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21,000  livres.    The  ship  arrived  at  Marseilles.   Jeaume  and     Chap.  XL 
Lieutaudy  and  Rey  the  elder,  claimed,  each  on  their  side, — - — 


the  whole  of  the  goods,  in  virtue  of  their  bill  of  lading  to 
bearer.  A  first  sentence  decreed  a  provisional  sale  of  the 
ten  bales  of  silk,  the  proceeds  of  which  were  deposited  in 
the  hands  of  a  broker. 

The  question  was  subsequently  discussed  at  much  length. 

The  court  thought  the  weight  of  reasons  equal  on  either 

side,  and  by  sentence  of  Ist  August,  1754,  ordered  the 

proceeds  of  the  silks  to  be  delivered,  one-half  to  Rey  and 

the  other  to  Jeaume  and  Lieutaud,  without  costs  to  either 

party  (e).    Jeaume  and  Lieutaud  appealed  to  the  parlement 

The  chief  legal  ground  on  which  they  rested  was,  that  their 

bill  of  lading  having  been  transmitted  by  Nogues  and  Co., 

eleven  days  before  the  second  was  despatched,  they  were 

the  first  in  quasi  possession  of  the  thing,  and  should  be 

preferred :  Quia  occupantis  melior  solet  esse  conditio,  qudm 

€U3eieronan.*^     In  fact,  they  alleg^ed  that  the  silks  beloneced  *^  l.  53,  ir.  de 

J  J  .  peculio;  L.  10,  ff. 

to  them  alone,  and  of  this  they  produced  proofs,  on  the  *?t' ij  *®'  *  ^ 
hearing  of  the  appeal.      ArrSt  rendered  in  May,   1755, 
reversing  the  sentence,  adjudged  to  Jeaume  and  Lieutaud 
tlie  whole  proceeds  of  the  silks.     Consequently  there  was 
&  return,  on  the  insurance  effected  by  Rey. 

Again,  Jean  Baptiste  Roux,  being  at  Cape  Fran9ois, 

shipped  for  account  of  whom  it  may  concern,  consigned  to 

mTean  JBaptiste  Rey,  his  creditor,  six  barrels  of  sugar,  on 

hoard  the  vessel  La  Provenpale,  Captain  Bouquier.     One 

the  bills  of  lading  was  sent  to  Rey.    Sometime  after, 

oux  sold  to  Fenouillot  these  same  barrels  of  sugar,  with- 

OKkt  unlading  them ;  for  the  captain,  already  bound  by  the 

l^ill  of  lading  sent,  refused  to  land  them.     This  sale  was 

^Kulorsed  on  the  bill  of  lading  that  remained  in  the  hands 

^f  Roux,  which  he  then  sent  to  Fenouillot.     Sentence  of 

29th  April,  1750,  rendered  on  my  report,  adjudged  the  six 

Wrrds  of  sugar  to  Jean  Baptiste  Rey,  who  was  presumed 

(«)  This,  if  not  copied  from  a  famous  decision,  evidently  affects  the  style 
^tbe  too  of  Batbsheba,  without  the  reserve  of  expectation,  or  the  same  state 
^  oircuDslancet,  to  redeem  its  sagacity  or  justice. 

s2 
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Cbap.  XI.     to  be  entitled  to  them,  since  they  had  been  shipped  to  his 
ffll I consignation.     A  similar  sentence,  rendered  22nd  May, 


1750,  on  the  report  of  M.  Duquesnay,  adjudged  to  Jerome 
Guieu  and  Maurice  Linchou,  thirty-six  bales  of  wool, 
shipped  to  their  consignatioTiy  for  account  of  whom  it  may 
concern^  by  Linchou  and  Son,  of  Constantinople,  on  board 
the  barque  St,  Anne  V Incomparable,  and  sold  subsequently 
to  a  person  namq^  Bourdon,  by  a  private  agreement  indorsed 
on  one  of  the  bills  of  lading. 
f  8.  Is  the  bill       Valin^^  maintains,  that  it  is  allowed  to  sell  efiects  at  sea, 

of  lading  nego-  •     .  i  i      • 

liable  t  OT  iti  the  colomes. 

p.  m!"'  ^"*  '*        **  '^^  pretext,"  says  he,  "  that  they  cannot  be  delivered, 

nor  notice  of  the  cession  be  given,  is  no  reason  for  de- 
manding, with  a  view  to  supply  these,  that  the  assignee 
should  cause  the  cession  to  be  registered  at  the  Admiralty 
of  the  place  whence  the  ship  sailed,  or  any  other  formality. 
It  suflSces  that  he  is  holder  of  the  invoices,  or  of  the  bills 
of  lading  for  the  goods  assigned  to  him,  either  by  an  order 
in  his  favour  indorsed  on  these,  or  by  a  separate  instrument 
passed  before  a  notary,  or  under  private  signature,  and 
so  much  the  more  because  every  thing  is  at  his  risk  from 
the  instant  of  the  assignment.  Such  is  the  constant  practice 
of  commerce,  founded  on  the  urgent  necessity  of  favouring 
the  rapidity  of  its  operations,  or  rather  upon  that  of  shielding 
them  from  disturbance,  when  exempt  from  fraud,  without 
which  trade,  both  at  home  and  abroad,  would  necessarily 
suffer.  It  is  upon  this  principle  that  an  arr^t  of  the  parle- 
ment  of  11th  March,  1752,  reversing  a  sentence  of  the 
Senechaussee,  of  Rochelle,  of  20th  June,  1747,  rendered 
on  the  report  of  M.  de  Lepine  de  Grainville,  in  favour  of 
Etienne  Louis  Denis,  merchant  of  Rochelle,  against  certain 
creditors  of  Beltremieux,  his  son-in-law,  in  bankruptcy, 
confirmed  the  assignment,  made  by  Beltremieux,  a  long 
time  before  his  failure,  to  Denis,  of  several  invoices  of 
goods  belonging  to  him,  some  of  them  being  at  sea,  and 
some  in  the  colonies,  (with  damages  and  losses, ^mmages 
et  interets,  since  liquidated  at  more  than  60,000  livres,) 
though  this  assignment  had  not  been  registered  at  the 
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Admiralty,  and  no  notice  given  to  those  who  were  the      Chap.  XI. 
depositaries  of  the  effects  before  the  failure  of  the  said  — til — !— 
Beltremieux." 

But  this  kind  of  cession  confers  on  the  assignee  a  simple 
right  ad  rem,  which  gives  him  the  power  to  require  its 
delivery,  without  placing  him  in  effective  possession  of  the 
thing  itself.  Thus  until  actual  delivery  has  been  made  in 
available  season  to  the  bearer  of  the  bill  of  lading,  he  has 
only  a  personal  action,  which  is  subordinate  to  the  rights 
of  third  parties.  I  believe  then  that  such  a  cession  cannot 
prejudice  either  the  lien  of  the  original  seller,  not  paid  the 
price,  nor  the  lien  of  the  lender  in  maritime  loan,  nor  the 
rights  of  the  mass  of  creditors.  Such  are  our  rules.  The  bill 
of  lading  has  never  been  considered  among  us  as  a  nego- 
tiable paper.  The  passing  of  the  title  is  a  feigned  transfer, 
which  vanishes  through  the  failure  or  notorious  insolvency 
of  the  grantor.  If  the  doctrine  I  combat  were  adopted,  it 
would  furnish  to  bankrupts  a  very  easy  means  of  evading 
their  maritime  engagements. 

All  that  I  have  just  said  applies  to  the  case  even  of 
merchandize  to  be  delivered  to  the  bearer  of  the  bill  of 
lading.  This  bearer  is  nothing  more  than  the  agent  of  the 
true  owner.  If  the  effects  had  been  delivered  to  him  in  an 
available  time,  an  assignment  made  in  his  favour  would  be 
valid,  saving  the  case  of  fraud ;  but  if  the  failure  of  the 
assignor  intervenes  before  an  actual  delivery,  the  rights  of 
third  parties  are  preserved  in  their  integrity.  It  is  quite 
enough  that  the  character  of  negotiable  paper  has  been 
attributed  among  us  to  policies  of  insurance;  but  this 
usage  is  an  exception  to  the  general  rule,  and  no  conse- 
queDces  are  to  be  drawn  from  it.  The  arrfit  rendered  in 
fevour  of  Jeaume  and  Lieutaud  rested  on  the  particular 
^^ifCQinstances  of  the  case. 
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Chap.  XI. 

SlCT.  IV. 

Section  IV. 


OP  THE  "  FOR  ACCOUNT." 


§  1.  General  In  commercey  as  in  well-regulated  state  affairs,  secrecy 

observations  on    •     -i  i     /»  i_     •  j  xi.  /•    x*   •    • 

thtfor  account,  ^^  ^^  ^^^^  ^'  business^  and  the  means  of  attaining  success* 

Inspired  by  wisdom,  directed  by  prudence,  and  exempt 
from  all  spirit  of  fraud,  it  is  a  virtue  equally  useful  and 
necessary  in  the  conduct  of  life.     It  is  the  dolus  bonus 

>  L.  1,  { 3,  ff.  de    spoken  of  by  the  law.^     It  is  lawful  to  employ  it,  particu* 

dolomalo.  .  r     j       '  r 

larly  in  presence  of  an  enemy :  Veteres  dolum  etiam  bonum 
dicebant,  et  pro  solertid  hoc  nomen  accipiebant,  maximi  si 
adversits  hostem  latronemve  guis  machinetur.  This  neces- 
sity for  secrecy  has  rendered  frequent  in  the  matter  of 
insurance  the  simulation  of  for  account.  It  is  lawful,  pro- 
vided it  be  honest,  and  is  not  employed  for  the  purpose  of 
laying  a  trap  for  insurers. 
f  2.  The  for  As  it  depends  on  the  assured  to  break  up  the  insurance, 

bill  of  lading      ^7  ^^^  loading  anything  on  board  the  ship,  it  would  open 
mast  ^ifje  «Ja-  ^jjg  ^j^^j.  ^  ^j^g  CTcatest  fraud,  if  he  were  allowed  to  insert 

tion  with  that  m  ^  ^  ' 

the  policy.  in  the  bill  of  lading  any  other  for  account  than  that  de- 
clared in  the  policy.  He  would  be  master  of  the  power  to 
claim  or  to  reject  the  insurance,  according  to  the  event. 
To  prevent  this  abuse,  it  is  necessary  there  should  be  a 
civil  bond  capable  of  fixing  the  condition  of  the  parties. 
This  civil  bond  can  only  be  found  in  the  relation  that  must 
exist  between  the  policy  and  the  bill  of  lading.    This  is 

«  Guidon,  ch.  2,    the  decisiou  of  the  Guidon.*    Valin*  says,  that  "  insurance 

art.  8  and  9. 

a  vaiin,  torn.  2,     made  for  oneself,  or  for  account  of  whom  it  may  concern,  is 

p.  32  and  34.        ^qq^  Jq  Francc,  if  the  bill  of  lading  conforms  with  it     It 

suffices  that  the  bill  of  lading  have  relation  to  and  conforms 
with  the  insurance."  This  relation  between  the  policy  and 
the  bill  of  lading  is  remembered  in  the  forms  of  Rouen 

*  Geirac,  pp.  348  and  Antwerp.^  Still  it  is  not  necessary  that  it  be  found  in 
forma  specified  ;  it  suffices  that  it  is  implied. 

$  3.  Different  The  manner  of  announcing  the  for  account,  either  in 
for^^t! ^*'*  insurances  or  in  bills  of  lading,  depends  on  the  will  of  the 

parties,  who  govern  themselves  by  circumstances.     Insur- 
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ance  for  account  of  whom  it  may  concern  applies  to  every     Chap.  XI. 

Sect  X  V 

person  named  in  the  bill  of  lading.     You  have  effected  '- — '- — 


insurance  on  cargo  of  a  ship  in  a  certain  sum,  for  account 
of  whom  it  may  concern.  You  remit  this  policy  to  James, 
who  has  loaded  in  his  own  name  on  board  the  same  ship 
goods  of  a  value  agreeing  with  the  sum  insured.  The  ship 
perishes.  James,  holder  of  the  policy,  in  which  he  is  not 
named,  will  be  competent  to  demand  of  the  insurers  pay- 
ment of  the  loss,  and  to  say  to  them:  It  is  to  me  it  belongs 
to  claim  the  insurance ;  it  is  for  my  account  it  was  made : 
Quandd  stipvlatum  fait  per  conto  di  chi  spetta(e£),  omnes 
interesse  habentes,  licit  non  exclarati,  possunt  actionem 
intentare  contrd  assecuratores,  uti  in  contractu  nominati,  eo 
ipso  qudd  ostenderint  spectantiam  risici,  seu  interesse  in 
waercibus  assecuratis,^  •  ca«arogi«. 

disc.  5,  n.  2. 

If  the  ship  arrives  safe,  he  who  has  effected  insurance 


lor  account  of  whom  it  may  concern  will  not  be  listened  to 
in  the  allegation,  that  he  has  laden  nothing  on  board  for 
Ills  own  account;  for  if  the  ship  had  perished,  he  would 
liave  been  entitled  to  apply  the  insurance  to  any  goods  for 
^ivhich  he  had  shown  a  bill  of  lading.  Moreover  the  as- 
eured  is  not  admitted  to  claim  a  return,  except  so  far  as  he 
substantiates  his  claim  by  proof.  He  would  object  in  vain, 
%hsLt  it  was  a  question  of  a  negative ;  for  a  negative  must 
l>e  proved  when  it  forms  the  plaintiff's  title  :  Negativa  est 
jorobanday  per  eum  qui  sefundat  in  e&S*  •  capoia,  de  %en. 

Sometimes  the  clause  just  mentioned  is  surcharged  with 
«  new  one.     A  person  effects  insurance  for  account  of 
maihom  it  may  concern^  or  any  other  account  mentioned  in 
^he  bill  of  lading.     It  suffices  that  the  holder  of  the  policy, 
in  case  of  loss,  shows  a  bill  of  lading  for  goods  of  a  value 
Agreeing  with  the  sum  insured,  to  give  him  a  right  of 
^Bction  to  demand  the  loss,  because  there  is  an  implied 
relation  between  the  two  instruments.     It  matters  not  that 
the  goods  had  been  laden  nominally  for  account  of  a  spe- 
cified person. 

It  is  the  same  with  insurance  made  for  whatever  account 

(dy  Per  canto  di  eU  ipetta — for  accoant  of  whom  it  belongs  to. 


264  PROOF  THAT  SUBJECT  INSURED  HAS  BEEN  PLACED  AT  BISK. 

Chap.  XI.     it  may  be,  provided  the  holder  of  the  policy  exhibit  a  bill 

Sect  IV  *** 

of  lading  for  goods  of  conformable  value,  though  laden  for 


»  str»ccha,gi.  7;   accouut  of  John  or  James  J     So  with  insurance  made  far 

CwcffiSi  disc.  4, 

n.  8.  account  of  Titiits  and  whoever  else  it  may  concern.     It  is 

•  Roccuf,  not.  94.  Valid,  though  the  bill  of  lading  says  nothing  of  Titius." 

It  matters  not  that  the  for  account  is  announced  under  a 
fictitious  name,  provided  there  be  relation  at  least  implied 
between  the  insurance  and  the  bill  of  lading  and  no  fraud  : 
Quod  si   nomen  fictitium  sit,  nihilominHs   valet    instru- 

*  Stypmannus,       mentum,^ 

gi.  7;  Roccut,  '       I  have  seen  insurances  made  for  account  of  such  a  marJL 

not.  46.  '^  ,    "^ 

inserted  in  the  bill  of  lading.  They  designate  a  masked 
shipment.  They  are  valid,  unless  there  be  fraud.  I  have 
effected  insurance  on  cargo  for  account  of  Titius,  or  whom' 
ever  else  it  may  concern.  The  ship  is  lost.  I  present  a  bill  of 
lading  for  goods  shipped  for  my  own  account  exclusively, 
and  whose  value  is  relative  to  the  sum  insured.  The  in- 
surers will  be  bound  to  pay  me  the  loss,  without  a  right  to 
pretend  that  the  insurance  is  foreign  to  me,  for  I  am  pre- 
sumed to  have  protected  my  own  interest  rather  than  that 
of  another:  In  favorabilibus,  persona  loquentis  comprehenr 
ditur  in  generali  sermane,  cUm  prima  charitas  d  seipso  in- 

»Stracch«,gl.lO,   cipiat,^^ 

disc'i,  n.  146. '         In  time  of  war,  the  vague  and  general  announcements  of 

which  I  have  spoken  have  ordinarily  for  object,  to  conceal 
from  enemies  the  property  in  hostile  effects  laden  on  board 
a  neutral  ship ;  but  to  prevent  all  difficulty  with  insurers,  it 
is  a  custom  to  declare  in  the  policies,  that  the  goods  belong 
to  a  Frenchman,  though  shipped  for  feigned  account  of  a 

"  inih^  ch.  12,     merchant  of  a  neutral  nation.^^ 

If  the  insurance  is  made  for  account  of  me,  or  of  Titius, 
it  suffices  that  the  bill  of  lading  run  in  my  name  alone,  or 
in  that  of  Titius  alone :  Ubi  verba  conjuncta  non  sunt,  suffir 

»  L.  110,  f  3,  de    dt  alterutrum  esse  factum.^^    Insurance  made /or  account  of 

those  interested  in  the  ship,  is  valid  for  those  whose  interest 
in  the  ship  is  proven.  So  with  insurance  made  for  account 
of  those  interested  in  cargo,  or  in  a  venture." 

«ipnS^?5fw^t.       Insurance /or  account  of  Pierre  is  foreign  to  the  goods  of 

S;  chAp.  10,  lect. 
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Pierre  and  Co.  and  vice  versd :  for  the  partnership  is  one     Chap.  XI. 

Sect  IV 

thing,  and  the  members  who  compose  it  another :  Aliud  est 


corpus  uniiis  societatisy  et  aliud  est  quilihet  socius  ipsius 
societatis.^*    The  partnership  is  a  civil  persouy  having  its  "  scacda,  quest. 
particular  rights  and  attributes :    Hcereditas  personce  vice 
yungituTy  sicut  mancipiumy  et  decnria  et  societas.^^     The  »  l.  22,  m  de 
creditors  of  the  partner  are  not  creditors  of  the  partnership. 
Thus,  there  is  no  doubt  that  goods  shipped  under  the  part- 
neiBhip  name  are  not  comprised  in  insurance  made  for  the 
private  account  of  one  of  the  partners ;  there  is  no  relation, 
either  express  or  implied,  between  the  policy  and  the  bill  of 
lading,  and  I  do  not  adopt  the  sentence  of  our  Admiralty, 
9th  August,  1754,  mentioned  by  Valin.^^  "•  Vaiin,  p.  ss. 

In  Italy  there  are  four  different  ways  of  announcing  the  $  4.  Usage  in 
hr  account.  1.  One  causes  himself  to  be  insured  for  selfy  ^' 
other  whom  it  may  concern,  2.  One  effects  insurance, 
purely  and  simply  for  the  person  that  shall  he  named.  3. 
Tor  self  or  for  the  person  that  shall  be  named.  A.  Or  as 
mcell  for  selfy  as  for  the  person  that  shall  he  named.  In- 
surance mside  per  se,  0  per  conto  di  chi  spetta,  is  good,  pro- 
^vided  the  aliment  of  the  risk  exist  on  board  the  ship.  The 
iLKisurers  are  not  competent  to  object  the  want  of  property 
£xi  the  person  effecting  the  insurance,  who  is  presumed  to 

ave  acted  only  in  the  character  of  agent'^  >'  cauregis,  disc. 

Casaregis  says,  that,  according  to  legal  principles,  in-  8traccha,deaMec. 

^irance  made  purely  and  simply  for  the  person  that  shall  n*f"^  ^^'  *' 


named,  simpliciter  pro  persona  nominandd,  is  valid ;  but 
iibsequently"  he  remarks,  it  would  not  be  held  so  at  *•  no.js. 
enoa,  because  the  Statute  of  that  town  requires  the  name 
f  the  assured  to  be  specially  announced  in  the  policy, 
mong  us,  he  who  causes  himself  to  be  insured  is  considered 
e  true  assured,  though  he  declare  himself  to  act  for  account 
f  others.^^     Insurance  made  for  self,  or  for  the  person  *•  8up«.  ch.  5. 

'  2^  sect.  1  and  2. 

'^liat  shall  be  named,  pro  scy  out  persona  nominandd,  is  good. 
The  party  does  not  go  out  of  the  contract  in  naming  the 

person :    Non  admittimuSy   says   Casaregis,^  quod  fajctd  *  dim.  s,  n.  26. 

''^^mnatiofney  stipulator  seu  contrahens  exeat  a  contractu, 

u  I  erat  in  eo  radicatus  ab  initio.^^    So  with  insurance  "  ™« Roocu», 

not.  45. 
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Chap.  XI.     made,  as  well  for  self  as  for  the  person  that  shall  be  named : 

! — —  Spectante  risico,  tarn  dicto  nominator  qudm  persontB  per 

ipsum  quandocunque  exclarandcB,    Though  the  person  be 

subsequently  declared,  the  contract  is  not  the  less  proper  to 

to  the  contracting  party  :  Non  est  dubium  qudd  contractus 

in  sold  persond  stipulatoris  radicatus  dicatur,  licit  comnuh 

»  caMregii,  diM.  dum  vel  utiUtos  ad  alium  spectet.^    This  form  of  insurance 

'• "' "'  U  that  most  used  at  Genoa :    In  Genuensi  emporio  jre^ 

«  No.  1.  quentior,  says  the  same  doctor.** 

I  had  occasion  to  examine  this  matter,  in  the  following 
case : — Sebastien  Delestrade  and  Jean  George,  merchants 
at  Marseilles,  had  in  partnership  a  house  of  commerce  at 
Tetuan,  and  they  had  agreed  that  all  shipments,  as  well 
out  as  home,  should  be  made  in  the  name  and  for  account 
of  Delestrade,  who  would  charge  himself  with  providing  in- 
surances. In  1744,  they  sent  to  Tetuan  the  ship  St.  Jean 
JBaptiste,  Captain  Francois  Degoua,  to  take  in  a  lading 
there.  Delestrade  effected  insurance  at  Marseilles  in  his 
name,  and  for  his  account,  in  the  sum  of  31,700  livres.  A 
large  portion  of  the  property  remained  still  uncovered. 
The  rates  of  premium  having  risen,  in  consequence  of  re- 
ports of  war,  Delestrade  wrote  to  Bossier,  Bourguet,  and  Co. 
of  Genoa :  Effect  insurance  for  my  account,  1 0,000  piastres, 
on  cargo  of  the  ship  St.  Jean  Baptiste,  Captain  Degoua, 
out  from  Tetuan  to  Marseilles.  Boissier,  Bourguet,  and 
Co.  conforming  themselves  to  the  usage  of  Genoa,  caused 
to  be  insured  10,000  piastres,  on  the  cargo  of  the  ship,  as 
well  for  account  of  themselves,  as  for  that  of  other  persons 
to  be  named :  Spectante  risico,  tarn  dictis  Cruilielmo  Bosrier^ 
Bourguet  et  sociis,  qudm  aliis  quibuscunque  personis  per  eos 
in  quocunque  tempore,  et  pro  quibuscunque  causis  declaran^ 
dis.  Not  a  word  said  of  Delestrade.  "  We  have  made  no 
mention  of  your  name,"  they  say  to  him,  in  their  letter  of 
Ist  August,  1744,  "for  this  is  an  useless  precaution  here. 
It  suffices,  in  case  of  disaster,  to  exhibit  the  policy  to  be 
paid  by  the  insurers,  without  need  of  explaining  the  far 
account  in  the  insurance."  The  ship  arrived  safe  at  Mar- 
seilles.   M.  George  died.    A  suit  arose  between  his  widow 
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and  Delestrade.    The  case  was  referred,  by  arrfit  of  the     Cbap.  XI. 
ConncOy  to  two  merchants.     One  of  the  points  in  dispute  — — — — 


concerned  the  premium  of  the  insurance  made  at  Genoa. 
The  widow  George  refused  to  admit  this  as  a  charge  in  the 
partnership  accounts,  because,  as  she  said,  this  insurance 
-was  foreign  to  the  partnership. 

Delestrade  produced  a  certificate  {acte  de  notariete),  sub- 
scribed by  the  principal  merchants  of  Genoa,  attesting, 
"that  among  them  **  agents  who  have  orders  to  effect  in- 
surances for  any  foreign  fiiend,  have  the  said  insurances 
<lrawa  up,  as  well  in  their  namey  as  for  one  and  several 
^[Persons  to  he  declared"  They  do  not  insert  the  name  of  the 
principal,  because  in  case  of  loss,  they  have  by  this  means 
"the  power  of  demanding  themselves  the  sums  insured,  with- 
out procuration  on  the  part  of  the  owner;  while,  if  the 
insurance  was  made  in  the  name  of  the  principal,  it  would 
require  that  he  should  send  them  his  procuration  in  due 
^orm."  Delestrade,  for  whom  I  was  concerned,  gained 
liis  cause  by  judgment  rendered  on  appeal,  15th  March, 
1762. 

It  is  easy  to  see  that  the  usage  at  Genoa  does  not  differ 
xnuch  from  our  own.    The  spirit  of  each  is  the  same.    The 

clause  causes  himself  to  be  ifisured  for  account  of is  a 

mode  of  speaking,  which  signifies  among  us,  that  the  agent 
linds  himself  personally  for  the  execution  of  the  contract; 
:it  has  the  same  force  as  if  it  were  said  causes  himself  to  be 
mnstared  as  well  for  self  as  for  others.^*  •*  supn,  ch.  5, 

fleets'  •• 

These  several  clauses,  suggested  by  the  necessity  of  cir-  $  6.  Object  of 
^unstances,  which  vary  infinitely.  ar«  aU  intended  to  an-  '^:^' 
^cipate  exceptions  on  the  part  of  the  insurers,  and  to  pre- 
sent them,  in  case  of  loss,  from  objecting  to  the  assured  a 
'Want  of  interest  in  the  subject^    I  agree  that  the  practice  *  caawegis, 

_     *'    .  .  ^  diac.4,  n.  2. 

is  subject  to  abuses.  It  might  be  wished  that  the  rela- 
tion between  the  bill  of  lading  and  the  insurance  were 
never  equivocal,  and  that  it  should  not  be  in  the  power  of 
any  party  to  trifle  with  the  contract ;  but  the  interest  of 
commerce  requires,  that,  in  these  cases,  one  should  rest 
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content  with  an  implied  relationi  and  repose  on  the  good 
faith  of  the  assured,  saving  the  rejection  of  their  demand, 
if  irregular,  or  for  cause  of  fraud  shown. 


f  1.  SigDifica- 
tioD. 


1  Targa,  cq».  SI, 
n.  4 ;  CaMregia, 
diic.  10,11.65; 
Valin,  torn.  1, 
p.  599. 

'  Contolato. 
ch.  266. 


'Casaregii, 
disc.  10,  n.  56 
andlii. 


*  Targa,  cap.  31, 
n.  5 ;  Straccha,  de 
nautis,  part.  5, 

f  3;  Casaregia, 
disc.  23,  n.  17. 

*  Targa,  cap.  81, 
n.  5. 


Section  V. 

OP  THE  CLAUSE  "  SAID  TO  BE." 

Our  captains  are  accustomed  to  sign  bills  of  lading  with 
the  clause  said  to  be ;  this  signifies  that  the  shipper  hath 
said  that  the  goods  were  of  such  character  and  quantity, 
without  the  captain  having  verified  it^  By  means  of  this 
clause  the  captain  is  not  guarantee  for  weight  or  measure.* 
A  sentence  of  24th  May,  1748,  adjudged  that  a  master 
who  had  signed  a  bill  of  lading  for  one  bag  of  pepper 
weighing  so  much,  with  the  said  clause,  was  not  respon- 
sible for  a  deficiency  of  weight.  Again,  a  sentence  of 
10th  July,  1750,  in  a  cause  of  the  Brothers  Croze  Magnau 
and  Captain  Jean  Joseph  Brunet,  of  Ciotat  This  captain 
was  discharged  from  a  deficiency  in  com  because  of  the 
above-mentioned  clause.  This  same  clause  dispenses  the 
captain  from  answering  for  the  intnnsic  character.  A 
barrel  declared  to  be  filled  with  nutmegs  was  found  full  of 
pieces  of  old  iron.  Sentence  rendered  in  1751,  discharging 
the  captain. 

But  this  clause  does  not  discharge  the  captain  fit^m  the 
number  of  casks,  bales,  ^c.^  So  adjudged  l^  sentence  of 
20th  Feb.  1750,  condemning  Captain  Lefebvre  de  Belle- 
ville, commanding  the  vessel  La  Ville  de  St.  Mala,  to  pay 
to  the  Sieur  Famin  the  value  of  a  missing  bale  of  cottoiu 
If,  during  the  voyage,  the  captain  had  opened,  without  ne» 
cessity  shown,  bales,  boxes,  or  casks,  he  would  be  held  to 
answer  for  the  character,  quantity,  and  weight  mentioned  in 
the  bill  of  lading.  The  shipper  would  be  admitted  to  make 
oath  on  the  hearing.^  Finally,  under  pretext  of  the  clause 
said  to  be,  the  captain  cannot  object  to  evidence  of  fraud, 
where  such  accusation  is  made  against  him.^ 
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Pothier^  says,  "that  the  affreighters  cannot  object  to     Chap. XI. 
the  clause  said  to  be^  and  demand  a  pure  and  simple  signa- 


ture, unless  they  offer  to  verify,  at  their  own  charges,  the  ^iaJJ*^ 
'weight  (character  or  measure),  in  presence  of  the  master."  forced  to  sign 
The  Sieur  Morra  affreighted  the  barque  of  Captain  Gipier  lading  without 

to  load  with  com.  The  com  was  put  on  board.  The  cap- l^^lrl. 
tain  desired  to  sign  with  the  clause  said  to  be.  Morra  ™*^  **'  *'• 
maintained  that  the  bill  of  lading  should  be  pure  and 
simple.  He  alleged  that  the  captain  or  his  mate  had  been 
notified  to  assist  at  the  measuring,  and  that  they  had  so 
assisted.  An  inquiry  was  ordered.  The  facts  alleged  were 
not  proven. 

The  opinion  was,  that  by  the  affreightment  the  captain 
<}id  not  bind  himself  to  assist  at  the  measuring,  and  it  not 
l>eing  proved  that  he  had  consented  to  assist  thereat,  he 
^%vas  not  obliged  to  sign  the  bill  of  lading  without  the  ordi- 
nary clause.  Sentence  of  15th  Dec.  1763,  adverse  to 
IVIorra,  allowing  the  captain  to  sign  with  the  clause  said 
to  be. 

A  captain  acting  as  agent  to  purchase  and  ship  could  i  3  A  captain 
:iiot  avail  himself  of  the  clause,  and  insert  it  in  his  own  bill  to  purchase  and 
of  lading ;  he  must  know  what  he  has  done,  and  is  bound  ^Jf;^ XiS" 
"€»  render  an  exact  account  of  his  proceedings.     Such  is  in  hi«  own  bill 

^  ^  of  lading. 

^e  constant  doctrine  of  our  Admiralty.     In  March  and 
^pril,   1764,  two  sentences  were   rendered  in   favour  of 
Sollicoffre  and  Fitler,  of  F16chon,  and  of  Belleville  and 
Xafonty  against  two  captains,  who,  having  been  commis- 
^oned  to  purchase  corn  in  the  Levant,  had  allowed  them- 
selves to  be  deceived  by  false  measure.    The  bills  of  lading 
liad  been  signed  witli  the  common  clause  said  to  be.     No 
xegard  was  paid  to  this.      The  two  captains  were  con- 
demned to  pay  the  deficit.     Finally,  if  the  deficiency  is 
trifling  (which  depends  on  the  discretion  of  the  judge),  it 
would  not  be  attended  to;  for  mandat  is  a  contract  of 
good  faith,  wherein  equity  is  not  to  be  neglected.    The 
mode  of  measuring  produces  always  a  certain  difference : 
Modicum  pro  nullo  reputatur ;  and   a  captain  acting  as 
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f  4.  Is  a  bill  of 
fading  coDtaia- 
ing  the  clause 
conclusive  as 
against  the  in- 
surers? 

'Caaaregb, 
disc.  10,  no.  55 
and  124. 


*  Ordon.  art.  64, 
h.  t. ;  Guidon, 
ch.  S,  art.  9,  and 
ch.  7,  art.  3. 


agent  is  not  to  be  treated  with  the  harshness  of  an  enemy : 
Nee  amariy  nee  tanqudm  inter  infestos. 

Though  the  clause  said  to  be  diminishes  very  much  the 
credit  of  the  bill  of  lading  in  which  it  is  inserted,  Casaregis^ 
maintains,  that  a  bill  of  lading  thus  qualified  has  not,  on 
that  account,  the  less  force  as  against  the  insurers.  This 
doctrine  is  not  far  removed  from  our  own  custom.  But 
the  insurers  are  entitled  to  require  the  exhibition  of  in- 
voices and  other  documents,  capable  of  evidencing  the 
character  and  quantity  of  the  subject  named,  for  the  pur- 
pose of  ascertaining  its  true  price.° 


*  De  Lnca,  de 
cred.  disc.  106, 
n.  17. 


'  Supra,  ch.  8, 
sect.  5. 


*  Infra,  sect.  7, 
§3. 


*  Ordon.  art.  3, 
tit.  du  fret. 


Section  VI. 

MAY  the  want  of  A  BILL  OF  LADING  BE  SUPPLIED  ? 

In  the  same  way  that  credit  is  not  always  to  be  given  to 
the  bdls  of  lading  exhibited  by  the  assured,  so  it  is  not 
always  to  be  refused  to  the  assured,  who  is  unprovided 
therewith :  JSa  quce  dieuntur  de  fide  prosstandd  libris  ac 
notuUs,  seu  apocis  scribtB  navis,  beni  proeedunt  affirmativi, 
sed  non  concludunt  negativi ;  ut  scilieit  credi  quidem  debeat, 
ubi  adsunt ;  sed  si  non  culsint,  non  per  hoe  prceehtsa  est  viOf 
seu  modus  aliter  probandi.^  There  are,  in  fact,  cases  where 
goods  are  shipped  without  any  bill  of  lading.  They  do 
not  care  to  have  any  for  goods  shipped  with  a  view  to 
smuggling.^  None  is  made  for  the  baggage  of  passengers, 
which  they  may  cause  to  be  insured ;  none  for  the  small 
matters  a  captain  desires  to  embark  to  serve  a  friend; 
none  for  effects  neither  invoiced  nor  placed  on  the  ship's 
manifest.'  It  may  happen  tliat  the  captain  sets  sail  with- 
out having  signed  the  bills  of  lading.  Finally,  it  is  possible 
that  bills  of  lading,  executed  even  in  triplicate,  may  have 
been  lost  or  destroyed.  In  all  these  cases  the  want  of  a 
bill  of  lading  may,  according  to  the  circumstances,  be 
supplied. 

The  Ordonnance*  allows  the  master  "  to  return  on  shore 
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goods  found  on  board  his  ship,  which  shall  not  have  been     Chap.  XI. 
declared  to  him,  or  to  take  freight  therefor  at  the  highest — - — 


rate  paid  for  merchandize  of  like  character."      But  this 

article  does  not  forbid  insurance  on  goods  not  declared  to 

tlie  captain.    Art.  12  says,  that ''  effects  for  which  there  is 

no  bill  of  lading  shall  not  be  paid  for,  if  thrown  overboard 

in   a  jettison;   and  that  if  saved,  they  shall  contribute." 

JBut  this  article  does  not  say,  that  if  such  effects  have  been 

insured,  the  insurers  sh^  be  protected  against  all  claim. 

Art.  26^  saysy  that  **  the  owners  shall  be  bound  to  prove  •  Titdesnau- 

tJieir  rights  by  bills  of  lading,  invoices  and  other  lihe  docur 

wnents*'     The  Ordonnance  supposes  then  that  there  are 

oases  where  goods  are  shipped  without  bill  of  lading,  and 

thsX  this  is  to  be  supphed. 

In  a  word,  the  legislator  does  not  at  all  declare  the 
assured  incapable  of  proceeding  against  his  insurers,  if  not 
fortified  with  a  bill  of  lading;  and  I  adhere  to  what  has 
been  said  by  Valin,^  that  it  is  not  absolutely  essential  to  *  vaun,  tom.  i, 
^rave  the  skipmmt  by  a  fmrnci  UU  of  lading:  and  again,  '  ""' 
a9t  the  absence  of  a  bill  of  lading  suppletory  proofs  of  the 
shipment  may  be  admittedJ     Casaregis  and  Straccha®  hold  ^J^^i  ****  ^" 
^tlie  same  languafi^e.    The  latter  author  remarks,  that  the  '  casuegis,  disc. 
^VFords  of  the  policy,  as  the  assured  shall  show  by  bill  of  ^^5^"'  °*  *** 
lading f  do  not  form  a  condition ;  and  that  in  the  absence 
of  a  bill  of  lading,  it  suffices  that  the  shipment  be  proved 
lyy  any  other  document 


Section  VII. 

OP  THE  CLAUSE  "  OR  OTHER  KIND  OF  WRITING." 

Our  policies  ordinarily  contain  the  clause,  that  the  as- 
siired  shall  prove  the  shipment  by  bill  of  lading  or  other 
UndofwrUing. 

In  the  first  place,  it  is  certain  that  recourse  is  not  to  be  $  l.  Nature  of 
had  to  other  kinds  of  writing^  but  in  the  absolute  want  of  a     ^^  *'"*' 
oiil  of  lading.  In  subsidium  et  in  defectum  alterius,  to  use  the 
words  of  Sanleger;^  for  if  there  be  a  bill  of  lading,  it  must  p»rt.^,Wi9f, 

n.  19. 
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Chap.  XI.     ^^  exhibited,  and  the  parties  must  be  governed  by  it,  and 
Sect.  VII.     ^^  ^^^  allowed  to  destroy  it  by  any  private  declaration.* 


3  Supra,  .ect.  3,  jf  fj^Q^Q  jg  ^q  ^ill  of  lading,  it  is  well  to  specify  in  the 
$  2.  Agreement  policy  what  documents  shall  be  exhibited,  in  case  of  loss, 
loss,  the  tssured  to  prove  the  interest  insured.  For  example,  I  have  pur- 
iKmmUo  exhibit  chased  a  share  in  the  body  and  cargo  of  a  ship.  I  effect 
anything  more    insurance  on  these  for  my  account,  with  asreement  that, 

than  the  pnvate  .  .  . 

writing  that  con-  in  casc  of  loss,  I  shall  prove  my  interest  only  by  the  simple 
to^imf  *°  ^    ^^^  ^f  ^^  granted  me  by  the  owners.    This  is  a  lawful 

agreement      Such  precautions,  however,  are  often  neg- 
lected, particularly  in  the  case  of  pacotilles  (b). 
§  3.  Usage  in         It  is  known  that  pacotilles  form  a  considerable  object  of 

the  case  of  pa-  i     i         •     •  /*  •      i 

cotWet.  commerce,  and  that  it  is  rare  for  owners  to  permit  the 

captains  and  officers  of  their  ships  to  take  any  on  behalf  of 
individuals.  It  is  also  known  that  captains  and  officers  do 
take  on  board  pacotilles  unknown  to  the  owners,  and  it  is 
apparent  that  in  such  cases  no  bill  of  lading  is  drawn  up. 
I  ship  then  a  pacotille  on  board  a  vessel,  either  for  my  own 
account  singly  or  on  shares  with  the  captain  or  other  officer 
on  board.  I  send  him  a  statement  containing  the  cost  and 
charges,  the  description  and  quantity  of  each  article,  at  the 
foot  of  which  I  explain  his  duties  as  my  agent,  and  the 
conditions  we  have  agreed  upon.  This  document  is  signed 
in  duplicate.  In  the  insurance  which  I  effect,  the  broker 
by  a  style  of  routine  inserts  that,  in  case  of  loss,  I  shall 
prove  the  shipment  by  bill  of  lading  or  other  kind  of  writing. 
The  ship  is  lost.  The  insurers  demand  the  production  of 
the  bill  of  lading.  I  answer,  that  there  is  none,  but  show 
to  them  the  statement  just  mentioned.  They  are  bound  to 
be  content  with  this,  because  they  have  consented  that,  for 
want  of  a  bill  of  lading,  the  proof  shall  be  made  bg  any 
other  hind  of  writing. 

This  agreement  is  not  prohibited  by  any  law.  They  are 
not  competent  to  allege  that  the  pacotille  had  been  put  on 
board,  unknown  to  the  owner  of  the  ship.  This  is  a  point 
foreign  to  them.     It  is  just  that  the  contract  should  be 

(6)  See  note  (a),  ante,  p.  234. 
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executed  as  made,  and  the  general  clauses  should  be  taken     Chap.  XI. 

*i  •         VI  f 

in  their  wide  meaning.'     If,  for  want  of  a  bill  of  lading, 


>  Supra,  ch.  2, 


other  sorts  of  writing  were  rejected,  trust  in  the  policy  wet.  7,  ««;*  * 
'VFOuld  be  vain,  and  the  disjunctive  or  would  remain  without  109,  ir.  deieg»t. 

n*  prime. 

effect. 

It  is  true  that  this  mode  of  proceeding  is  susceptible  of 
fraud,  but  the  clause  in  question  has  been  adopted  by  the 
insurers,  and  it  is  for  them  to  prove  the  fraud  of  which  they 
xnay  complain.  It  is  again  true  that  if,  for  the  common 
safety,  my  pacotUle  is  thrown  into  the  sea,  it  will  not  enter 
into  general  average,*  and  that  the  insurers  will  not  be  « infra,  ch.  1  j, 
E^esponsible  for  this  jettison,  because  of  the  want  of  a  bill 
of  lading  (which  they  have  not  expressly  dispensed  with) ; 
but  they  will  be  for  every  other  maritime  disaster.  They 
^^^ho  desire  to  prevent  this  inconvenience,  and  all  difficulty, 
t;stke  the  precaution  to  stipulate  in  the  policy,  that  in  case  of 
loss  they  toill  show  the  shipment  by  the  simple  invoice,  signed 
by  the  person  to  whom  they  have  remitted  their  pacotille, 

I  have  said  that  recourse  is  not  to  be  had  to  otJier  kinds  f  4.  Recourse 
o/*  writing,  but  in  the  absence  of  a  bill  of  lading.     Such  is  kindg  of  witing 
tJie  rule.    But  in  practice  it  oftentimes  happens  that  recourse  generardauses. 


had   to  them  to   explain  and   determine  the  general 

clauses  inserted  in  policies,  and  in  bills  of  lading.     For 

^jLample,  insurance  has  been  made  for  account  of  whom  it 

^haU  concern,  and  the  bill  of  lading  runs  for  account  of  the 

c^^ncemed  in  the  cargo,  of  such  a  ship.     It  seems  at  first 

tihat  there  is  no  connection  between  the  two ;  but  if,  through 

gneaus  of  other  kinds  of  writing,  it  is  seen  that  the  interest 

insured  concerns  the  holder  of  the  policy,  his  claim  will  be 

sulmitted. 


Section  VIII. 

AGREEMENT  THAT  IN  CASE  OF  LOSS  OF  THE  SHIP  THE 
A8SUEED  SHALL  BE  DISPENSED  FBOM  PBOVING  THE 
SHIPMENT. 

Italian  authors,  in  speaking,  not  of  wager,  but  of  insur- 
^ce  properly  so  called,  approve  the  agreement  by  which 

T 
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Chap.  XI. 
Sect.  VIIL 

>  Casaregii,  disc 
1,  n.  12  and  48; 
Rdte  de  G€nM, 
dec.  62,  n.  4. 

<  Targa,  ch.  51 ; 
Scaccia,  )  1, 
quest.  1,  n.  71. 


s  Pothier.  des 
oblig.  n.  47. 


*  Casaregis,  disc. 
10,  n.  73. 


•  Cicero,  pro 
Roscio. 


•  Rdte  de  G^nes, 
p.  205. 

'  Supra,  ch.  8, 
sect.  5. 

»  Valin,  p.  129. 


•  Pothier,  n.  144. 


the  insurers^  trusting  to  the  good  faith  of  the  assured,  du- 
pense  hinij  in  case  of  loss,  from  proving  the  shipments  In 
the  form  of  policy  reported  by  Targa,  and  by  Scaccia,*  it  is 
said,  that ''  to  evidence  the  risk,  and  the  description,  quantity, 
and  value  of  the  thing  insured,  the  declaration  and  oath 
of  the  assured  shall  be  taken,  without  necessity  for  other 
proof:"  De  risico,  valore,  qualitate,  et  quantitate,  credattar 
simplici  verbo  cum  juramento  absque  aliqua  alid  fide,  sea 
probatione  faciendd. 

In  1774  this  question  was  proposed  to  me  by  certain  in- 
surers, who  complained  of  the  clause  they  had  themselves 
adopted  in  the  policy,  without  the  assured  being  bound  to 
show  by  any  writiny  in  case  of  loss*  I  replied  that  this 
agreement  was  good,  according  to  Art.  3  of  the  Ordon- 
nance ;  but  that  the  insurers  were  entitled  to  prove  that  the 
shipment  had  not  been  made.  It  might  be  objected,  that 
every  promise,  the  execution  of  which  depends  on  the  free 
will  of  one  of  the  parties,  is  void,  for  want  of  obligation.* 
But  in  this  case  the  obligation  exists.  The  proof  of  the 
fact  is  the  single  point  left  to  the  good  faith  of  the  assured, 
and  his  declaration  is  to  be  admitted  in  virtue  of  the  agree- 
ment, until  the  contrary  be  shown.*  It  might  be  again 
objected,  though  uselessly,  that  no  one  is  permitted  to  be 
a  witness  in  his  own  cause.*  This  rule  does  not  apply, 
when  in  the  conti^act  it  has  been  stipulated  that  the  asser- 
tion of  one  of  the  parties  shall  serve  for  proof:  Ejus  sim- 
plicitir  dicto  creditur  absque  alid  probatione  ;  et  dictam  con- 
ventionem  valere,  et  de  jure  subsistere,  communis  est  opinio^ 
The  case  of  fraud  is  always  excepted ;  it  is  to  be  shown  by 
the  insurers.^ 

Valin^  objects  to  this  doctrine.  He  maintains,  that  the 
clause  dispensing  with  proof  of  shipment  is  contrary  to  the 
Ordonnance ;  from  which,  says  he,  it  is  not  allowed  in  this 
point  to  depart,  as  it  concerns  a  condition  essential  to  the 
validity  of  the  insurance.  Pothier ^  does  not  perceive  in  a 
clause  like  tliis  any  other  motive  than  that  of  deceiving  the 
insurers.  But  in  practice  a  tliousand  cases  are  met  witli 
where  it  is  impossible,  or  very  difficult,  to  have  proofs 
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which  show  the  shipment  of  the  merchandize  on  which  in-      Chap.  XI. 

^  Sect.  VIII. 


surance  is  required.     It  would  be  necessary,  then,  to  go 
without  it,  which  would  be  prejudicial  to  commerce. 

The  clause  in  question  does  not  dispense  with  the  neces- 
sity of  an  actual  shipment ;  it  dispenses  only  with  proof  of 
the  shipment,  which  the  assured  declares  to  have  taken 
place.  The  obligation  to  abide  by  the  word  of  any  one  is 
not  illegal.  You  must  believe  that  the  assured,  in  whom 
you  have  confidence  in  this  matter,  will  not  deceive  you. 
He  is  held  by  the  promise  of  his  truth,  and  you  by  the 
agreement  in  the  contract.  When  he  demands  payment  of 
the  loss  you  will  have  it  in  your  power  to  oblige  him  to 
swear,  that  at  the  time  of  the  loss  the  property  insured  was 
really  on  board  the  ship  captured  or  wrecked.  If  he  re- 
fiises  the  oath  he  will  lose  his  cause,  without  being  per- 
mitted to  say,  either  that  he  presumes  his  goods  had  been 
shipped  on  board  the  vessel  in  question,  or  still  less,  that 
the  expectation  of  the  shipment  is  as  much  as  the  shipment 
itself  The  latter  argument  was  rejected,  with  reason,  by 
the  sentence  of  the  admiralty  of  Rochelle,  mentioned  by 
Valin.^^  "  vaUn,  p.  128. 

Finally,  if  the  assured  becomes  bankrupt,  his  oath,  ac- 
cordii^  to  the  circumstances,  and  in  spite  of  the  agreement 
in  the  policy,  may  be  rejected,  and  proof  demanded  of  the 
shipment:  Advertendum  esty  qudd  si  assecuratus  effectvs 
^Jidsset  deterioris  fames,  vel  conditionis,  nempi  non  solvendo, 
^l  deeoctus,  vel  infamis,  turu^  tale  pactum  mm  erit  ampUHs 
4ittendendum ;  quia  promissio  standi  verbo,  vel  dicto  jura- 
Tnento  assecurati,  inteUigitur  permanente  assecurato  in  eodem 

jprimo  statu  (c)."  "  Casarcgi«,  di»c. 

-^  ^  '  10,  n.  128. 

{e)  The  principle  thus  broadly  stated  by  Casaregis,  and  passed  without 
veproof  by  our  author,  is  one  it  would  be  difficult  to  parallel  in  English  law. 
Btokniptey  nay  in  some  eases  disqualify  a  witness,  because  the  bankrupt  is 
not  excepted  from  the  rule  of  interest  that  applies  generally  to  all  testimony, 
;uid  the  £sei  of  bankruptcy  may  raise  a  question  of  interest,  which  without  it 
would  not  haTC  existed.  But  the  great  Italian  alludes  to  no  such  ground.  The 
objection  rests  not  on  a  change  of  interest,  but  on  a  change  of  credit.  The  un- 
fbitiinate  person  is  deeoettu,  that  is  to  tay«  evaporated  in  the  cooking.  His  ships* 
bis  goods,  his  sabstance  is  gone,  and  the  mere  decoction  of  a  roan  is  not  entitled 
to  belief.     His  rights,  too,  are  vanished  :  tale  pactum  non  erit  ampliu*  altendeit- 

t2 
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Chap.  XI. 

SiCT.  IX.  Section  IX. 


AGREEMENT  THAT  IN  CASE  OF  LOSS  OF  THE  SHIP  THE  RE- 
ASSURED SHALL  BE  BOUND  ONLY  TO  SHOW  ACQUITTANCE 
FOR  THE  PAYMENT  BY  HIM  MADE. 

"  When  it  is  an  insurer,"  says  Pothier,  **  who  effects 
reinsurance,  or  a  lender  on  maritime  loan  who  has  caused 
to  be  insured  the  goods  on  which  he  has  made  the  loan, 
and  which  are  at  his  risk,  they  are  bound  to  prove  the 
shipment  and  value  of  the  merchandize,  just  as  the  owner 
whom  they  represent  would  have  been  bound  to  do  if 
the  goods  had  been  at  his  risk,  and  it  had  been  he  who 
»  Pothier,  n.  150.  had  causcd  them  to  be  insured."  ^     Such  is  the  rule.     But 

may  the  reassured  stipulate  that  he  shall  be  bound  only  to 
show  acquittance  for  the  payment  of  the  loss  ?  This  agree- 
ment is  lawful ;  it  constitutes  the  insurer,  who  has  caused 
himself  to  be  reinsured,  agent  in  rem  siiam,  and  leaves  him 
full  liberty  to  protect  his  rights  as  against  the  original 
assured,  and  to  act  with  regard  to  him  according  to  his 
discretion. 

If  the  first  insurer,  finding  the  demand  of  the  original 
assured  to  be  just,  pay  to  him  the  loss,  from  that  moment, 
on  producing  the  acquittance,  the  reinsurer  must  pay  the 
sum  reinsured,  without  a  right  to  oppose  exceptions  of  any 
kind,  because  of  the  unconditional  power  he  has  conferred 
on  his  assured.  It  suffices  that  the  latter  has  acted  in  good 
faith.  This  payment,  honestly  made,  forms  the  title  of  the 
reassured,  and  fulfils  the  agreement  stipulated  in  the  rein- 
surance. This  same  good  faith,  and  this  agreement,  are  the 
grounds  for  presuming  that  the  goods  reinsured  have  been 
actually  shipped.  In  the  tribunals,  truth  presumed  is  worth 
as  much  as  truth  demonstrated.     If  there  be  fraud  on  the 

dum ;  and  thofte  of  his  creditors  also  disappear.  Probably  at  Florence,  150 
years  ago,  the  laws  against  failing  merchants  were  stringent  and  severe,  and 
the  public  feeling  still  more  so.  It  is  only  within  a  generation  or  two  back  the 
general  custom  in  this  matter  seems  to  have  begun  to  soften.  It  was  perhaps 
the  overshadowing  effect  of  common  sentiment  that  led  Bacon  to  defend  banging 
for  petit  larceny  :  and  in  this  case  it  may  have  forced  an  able  writer  to  record  a 
vicious  rule,  and  another,  not  more  romaikable  for  ability  Uian  fairmiudedness, 
to  adopt  it. 
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part  of  the  original  assured,  it  belongs  to  the  reinsurers  to      Chap.  XL 

attack  them ;  but  the  reassured,  who  has  paid  in  good  faith, '     '  - 

must  receive  his  reimbursement  from  the  reinsurers.  Such 
is  our  law,  founded  in  regard  to  the  interests  of  commerce. 
Here  are  several  decisions. 

1.  Claude  Bremond  became  insurer,  for  3,000  livres,  on 

cargo  shipped  for  account  of  Carlo  Cutayard,  on  board  the 

chebeck  La  Vierge  de  Conception  et  St.  Francois  de  Paule. 

He  caused  himself  to  be  reinsured  2,000  livres  with  Joseph 

Paul  Deydier,  and  the  latter  in  his  turn  effected  reinsurance 

for  1,600  livres  with  Meynard  Aubergy  and  Etienne  Giraud, 

i¥ith  this  clause,  without  the  said  assured  being  hound  to 

4>ther  proof y  in  case  of  wreck  or  loss,  than  showing  acquit- 

iancefor  the  payment  of  the  said  risk,  by  express  agreement. 

The  chebeck  was  taken  by  the  English.     Bremond  paid  to 

Cutayard  the  3,000  livres  by  him  insured.     Deydier  paid 

"to  Bremond  the  2,000  livres  of  the  first  reinsurance.  These 

^wo  payments  thus  made,  it  appeared  by  documents  sent. 

^om  Gibraltar  that  no  goods  had  been  shipped  either  in 

^e  name  or  for  account  of  Cutayard,  the  original  assured. 

Meynard  Aubergy  and  Etienne  Giraud  refused  to  pay  to 

Deydier  the  1,600  livres  by  them  reinsured,  for  the  reason 

^hat  the  original  insurance  being  null,   the  reinsurances 

must  fall  to  the  ground  Ukewise.    Sentence,  9th  December, 

1749,  condemned  them  to  pay  to  Deydier  the  sum  in  ques- 

toQ,  saving  their  recourse  against  others,  as  they  might  be 

advised. 

2.  Guiraud,  a  merchant  at  Marseilles,  became  reinsurer 
to  Gilly,  brothers,  of  Cadiz,  for  1,000  livres,  "  And  it  is  on 
the  insurance  risk  taken  by  the  said  Gilly,  brothers,  insurers 
to  Gamier,  Mollet  and  Dumas,  on  cargo  laden  on  board  the 
ship  Noire  Dame  du  Rosaire,  St.  Joseph  et  les  Ames,  com- 
manded by  Captain  Polony,  without  the  said  reassured  being 
hound  to  proof  of  the  said  risk,  other  than  the  simple  ac- 
quittance for  the  payment,  which  the  said  Gilly,  brothers, 
ihall  have  made  thereon  in  case  of  loss,  payable  in  the  said 
case  in  specie,"  &c.   The  ship,  on  her  way  to  Buenos  Ayres, 
was  wrecked  31st  January,  1775.     Gilly,  brothers,  paid  the 


«.  bV  tb«^  rid  for  V»^f  ;.e  ^yf^'l^or  ^ 
pa^«^'   i'  ftuitaud  to  t*V'  ^  V»Bt^ 


their  ^^^^Z^.  Ig-^^'^r^here  *e  ^T^  ^P^' 


-:?te  sentence  ^^^^  ^.c^f^^X  ^^fj^^. 
-°^^^  ""J  CO.  bad  »^  '^^  v^ure.  for  ^  ^^ 
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of  eight  reals  the  piece.  The  brothers  Flechon,  by  order  Cba 
and  for  account  of  the  said  Sallucy,  of  Leghorn,  effected  — — 
'*  reinsurance  for  12,000  livres  out  from  Leghorn  to  Bonna, 
and  to  return  to  Leghorn,  on  the  insurance  risk  which  the 
said  Sallucy  had  taken  in  the  case  of  Raganeau,  Marcha 
and  Co.,  toitJunU  the  said  assured  being  bound  to  show,  in 
case  of  wreck  or  loss,  other  proof  than  a  simple  receipt  for 
the  pajfment  made  to  the  said  Raganeau,  Marcha  and  Co^ 
Hie  ship  was  captured  by  a  Barbary  cruiser,  and  after- 
wards retaken  by  a  Russian  man-of-war,  which  brought 
her  into  Leghorn,  and  made  her  a  present  to  the  Grand 
Duke.  Sentence  of  the  tribunal  of  Pisa,  rendered  13th 
September,  1773,  condemned  the  insurers  to  pay  the  sums 
by  them  insured.  The  insurers,  among  whom  was  Sallucy, 
appealed  to  the  royal  will ;  but,  under  a  subsequent  com- 
promise, they  acquiesced  in  the  sentence,  and  paid  the 
loss,  deducting  an  abatement  of  twenty-one  per  cent 

The  reinsurers  at  Marseilles,  to  whom  the  acquittance 
given  by  Sallucy  was  exhibited,  refused  to  pay.  They 
maintained ; — 1.  That  the  loss  insured  against  had  not 
taken  place.  2.  That  Sallucy,  having  without  their  con- 
sent compromised  the  appeal  from  the  sentence  at  Pisa, 
had  rendered  the  matter  his  own,  and  deprived  himself  of 
all  guarantee.  Flechon,  brothers,  parties  to  the  suit,  and 
actiDg  for  account  of  Sallucy,  replied : — 1.  That  according 
to  the  agreement  in  the  policy,  it  sufficed  for  them  to  ex- 
hibit the  acquittance  for  the  payment  made  to  Raganeau, 
Marcha  and  Co.  2.  That  if  Sallucy  had  pleaded,  and  then 
compromised,  he  had  the  right  to  do  so  in  virtue  of  the 
same  agreement;  that  he  had  obtained  an  abatement  by 
idiicb  the  reinsurers  profited,  and  that  he  had  acted  in 
good  fidth.  Sentence,  14th  August,  1775,  condemned  the 
reinsurers  to  pay  the  sums  by  them  respectively  reinsured, 
deducting  pro  rata  the  benefit  received  under  the  compro- 
mise, less  the  expenses  in  that  matter,  the  whole  with 
interest,  costs  and  arrest  Arrt^t,  10th  July,  1776,  on  the 
report  of  M.  De  Balon,  confirming  this  sentence. 

4.  In  Chap.  XIIL,  Sect.  2,  §  4,  I  have  cited  an  arrCt, 
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Chap.  XI.     rendered  26th  June,  1766,  in  favour  of  Kick  and  Durantet, 

Sbct.  IX.  . 

'- — ' —  for  whom  M.  De  Colonia  was  employed. 


It  is  seen  from  this  jurisprudence  how  dangerous  it  is  to 
subscribe  reinsurances.  One  runs  the  risk  of  becoming  the 
victim  of  a  too  great  facility  on  the  part  of  the  reassured, 
who,  neglecting  all  examination  and  discussion,  pays  some- 
times losses  that  he  might  have  properly  contested.  There 
remains  to  the  reinsurers  only  the  feeble  resource  of  an 
"  infr*,  ch»p.  18,  action  indebiti  (e)  s^inst  the  original  assured.*^     In  spite 

Sect*    da 

of  these  multiplied  dangers,  the  business  of  reinsurance  is 
still  very  frequent  among  us.  The  good  faith  which  reigns 
at  the  Loge{f)  prevents  in  great  degree  the  inconve- 
niences alluded  to. 


Section  X. 

AGREEMENT  THAT  THE  LENDER  ON  MARITIME  LOAN  SHALL 
ONLY  BE  BOUND,  IN  CASE  OF  DISASTER,  TO  EXHIBIT  TO 
HIS  INSURERS  THE  CONTRACT  OF  LOAN. 

This  agreement  is  equally  valid  with  the  preceding.  It 
suffices  that  the  lender  who  has  effected  insurance  produce 
proof  of  the  loss  of  the  ship,  to  entitle  him  to  demand  of 
his  insurers  payment  of  the  sums  insured,  even  though  it 
should  be  proved  that  the  borrower  had  placed  nothing  on 
board.  Between  the  assured  and  the  insurer  things  are 
presumed  to  be  regular.  The  insurers  must  satisfy  the 
assured,  saving  their  right  of  proceeding  against  the  bor- 
rower, for  whose  good  faith  they  have  stood  surety. 

Another  reason  may  be  added:  it  is  certain  that,  as 
against  the  borrower,  he  who  has  parted  with  his  money 
on  maritime  loan  requires,  in  the  way  of  proof,  nothing  but 
the  contract  itself.  The  borrower  is  admitted  to  show  that 
he  has  not  laden  effects  equal  to  the  value  of  the  sums  ad- 
>  Art.  15,  Ht.  dc«  vanced^     In  the  absence  of  this  the  contract  subsists,  and 

eoDt.  de  grotte. 

(e)  Condieiio  indebiti,  in  Roman  procedure,  answers  well  to  an  action  for 
money  bad  and  received  in  English  law. 
(/)  The  merchants'  exchange  so  called. 
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must  be  executed  between  the  parties,  because  it  is  pre-      Chap.  XI. 

Sect  X 

sumed  the  money  has  been  usefully  employed.    Thus  the — - — 

insurers  are  in  the  place  and  stead  of  the  assured.  If  then 
it  is  true  that  proof  of  the  shipment  is  presumed  between 
the  lender  and  the  borrower,  the  same  presumption  may 
easily  be  admitted  against  the  insurers,  who  have  put  them- 
selves in  the  place  and  stead  of  the  lender. 

1.  Simon  Gilly  and  Antoine  Eydin  loaned  to  Captain 
Francois  Degoa  1,500  livres  on  maritime  loan,  to  employ 
in  goods,  to  be  shipped  outward  and  then  proceeds  home- 
ward, on  board  the  tartane  St,  Jean  Saptiste,  on  a  voyage 
she  was  about  to  make  to  the  coast  of  Spain.  Gilly  and 
Eydin  effected  insurance  on  the  said  sum  with  the  Sieur 
Raphael ;  **  on  the  sum  advanced  on  maritime  loan,  to  be 
employed  in  merchandize  not  prohibited,  which  shall  be 
found  laden  on  board  the  tartane  St  Jean  Baptiste,  com- 
manded by  Captain  Degoa,  as  the  said  assured  shall  show 
by  private  bill  of  the  said  Captain  Degoa,  under  date  of  5th 
July  last,  or  other  kind  of  writing,  in  case  of  wreck  or  loss, 
payable,  &c."  In  the  month  of  February  following.  Gap- 
tain  Degoa  was  wrecked  near  the  mills  of  Terre-Neuve, 
and  he  made  his  consulate  before  the  lieutenant  of  the 
admiralty  at  Aigues-Mortes,  in  which  he  stated,  among 
other  things,  that  he  had  a  pacotille  (g)  on  board  the  said 
tartane,  of  three  quintals,  fifteen  pounds  of  silk,  which  he 
had  purchased  in  Spain  for  his  own  account,  by  means  of 
money  advanced  to  him  by  some  merchants. 

Proceedings  on  the  part  of  Gilly  and  Eydin  against 
Raphael  for  payment  of  the  sum  insured.  Raphael  ob- 
jected :  1.  That  the  captain  had  laden  nothing  outward, 
and  that  so  he  was  not  entitled  to  ship  homeward  (h)  for 
his  own  account;  2.  That  in  supposing  him   entitled   to 

(g)  See  note  (a),  anUf  p.  234. 

(Jk)  The  expression  d*entrie  and  de  urtie  are  used  by  French  writers  as  fol- 
lows :  Suppose  a  vessel  at  Marseilles  preparing  for  a  voyage  to  New  York,  the 
goods  placed  on  board  form  the  cargo  d*entr6e,  and  the  passage  there  is  the 
voyage  d'tntrSe,  Retumiog  to  Marseilles,  it  is  the  cargo  and  voyage  de  sortie. 
By  English  writers  the  terms  outward  and  intoard  are  referred  to  the  place  of 
commencement  of  the  voyage,  and  not  to  that  ad  quem. 
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Chap.  XI.     ship  homeward,  he  had  actually  laden  gilks,  which  are  mer^ 

Sect.  X.  .  .  . 

'-^ —  chandizes  prohibited  in  Spain  (i). 

The  assured,  for  whom  M.  Massel  was  concerned,  re- 
plied, that  they  were  only  bound  in  case  of  disaster  to 
exhibit  the  respondentia  bill ;  that  thus  only  two  things 
were  required  :  1.  To  produce  the  bill;  2.  To  prove  the 
shipwreck  ;  that  if  the  captain  was  a  rogue,  it  was  for  the 
insurer  to  proceed  against  him ;  that  it  was  the  same  with 
the  present  case  as  with  the  case  of  reinsurance,  where  the 
reassured  is  only  bound  to  produce  the  acquittance  from 
the  original  assured.  Sentence,  19th  April,  1766,  con- 
demned Raphael  to  pay  the  1,600  livres  insured.  This 
sentence  was  acquiesced  in  and  executed. 

2.  Captain  Simon  Serve,  commanding  the  vessel  St. 
Trinite,  received  on  respondentia  from  Joseph  Martm, 
687  livres,  on  cargo  out  and  home  to  the  French  West 
Indies.  Martin  assigned  his  respondentia  bill  to  Pierre 
Bouzige.  The  latter  effected  insurance  for  600  livres,  on 
cargo  of  the  ship  St.  Trinite^  out  and  home,  to  the  French 
West  Indies,  as  he  shall  make  appear  by  the  declaration  of 
the  said  Martin^  indorsed  on  the  respondentia  hilly  in  case 
of  loss.  The  ship  on  her  return  from  Cayenne  was  taken 
by  the  English. 

Proceedings  by  Bouzige  against  Villet,  brothers,  his 
insurers.  They  objected,  that  he  did  not  prove  any  ship- 
ment. Bouzige,  for  whom  M.  Massel  was  concerned,  re- 
plied, that  the  clause  in  the  policy  dispensed  him  from  this 
proof,  and  that  if  Captain  Serve  had  laden  nothing,  they 
could  attack  him.  Sentence  in  June,  1768,  condemned 
the  insurers  on  the  ground  of  the  said  clause.  The  sentence 
was  acquiesced  in  and  executed. 

3.  Sentence,  21st  Aug.  1761,  in  favour  of  Sieur  Jean 
Fran§ois  Crudfere,  against  Piscatori,  brothers,  and  Cuzin, 
his  insurers. 

4.  Pierre  Sanphilipo,  commanding  the  pinque  Jesus- 
Maria-Joseph  et  les  Ames  du  Purgataire,  destined  for 

(i)  Their  exportation  was  prohibited,  as  it  would  seem  from  the  text. 
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Palermo,  took  up  on  respondentiay  of  Rotrou,  the  sum  of     Chap.  XI. 
1,133  livres.    Jean  Fesquet  insured  1,000  livres  to  Rotrou, 


from  Marseilles  to  Palermo,  on  cargo  and  goods,  which 
shall  be  laden  on  board  the  said  barque.  Captain  San- 
phUipOy  as  the  said  assvred  shall  prove  his  interest,  by  the 
obUgatian  made  in  his  favour,  by  Captain  SanphUipo,  under 
date  1st  Oct*  1761,  without  other  document  in  case  of  loss. 
The  pinque  was  wrecked.  Fesquet  objected  baratry  on 
the  part  of  the  borrower.  Sentence  rendered  in  1765  con- 
deomed  Fesquet  to  pay  the  1,000  livres  by  him  insured. 

6.  Sieur  Joseph  Piquet  advanced  on  respondentia  to 
Pierre  and  Jean  Pierre  Lambert,  officers  of  the  ship  Aigle, 
"  Captain  Bonnegrace,  the  sum  of  8,210  livres,  to  be  em- 
ployed in  merchandize  which  shall  be  shipped  on  board  the 
said  vessel,  out  to  the  Mauritius,  and  other  places  in  the 
Indies,  and  to  return  to  Lorient."  Piquet  eflFected  in- 
surance, out  and  home,  for  8,000  livres,  on  the  said  sum 
advanced  on  respondentia,  without  being  held,  in  case  of 
loss,  to  produce  other  documents  or  proof  than  the  respon- 
dentia bill  of  Pierre  et  Jean  Pierre  Lambert,  to  whom  the 
said  advance  had  been  made  under  date  of  2^th  June,  1771, 
so  understood  by  express  agreement. 

The  Aigle  was  wrecked  on  the  coast  of  the  Isle  of 
France.  Fiquet  proceeded  against  his  insurers.  They  ob- 
jected: 1.  That  he  did  not  prove  the  shipment;  2,  That 
at  the  time  of  the  shipwreck  all  the  goods  were  already 
landed.  Fiquet,  for  whom  M.  Gignoux  and  myself  were 
concerned,  answered,  that  it  sufficed  that  the  ship  had 
been  wrecked,  to  open  the  insurance,  in  virtue  of  the  stipu- 
lated agreement,  saving  to  the  insurers  their  right  of  action 
against  the  borrowers.  Sentence,  22nd  March,  1775,  con- 
demned the  insurers  to  pay  the  sums  by  them  insured. 
Arrfit  rendered  in  1776,  on  the  report  of  M.  De  Boutassy, 
confirming  this  sentence. 

Valin*  does  not  approve  this  jurisprudence;  but  I  answer,  » vaiin,  p.  129. 
that  in  the  case  of  the  decisions  now  cited,  it  is  less  a  ques- 
tion of  insurance  properly  so  called  than  of  suretyship  for 
the  fidelity  of  the  borrower,  or  rather  that  it  is  here  a  mixed 
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Chap.  XI. 
Sect.  X. 

s  Lib.  2,  tit  Sy 
n.  4. 

*  8up^^  ch.  8, 
sect  11,  f  4. 

If  the  agree- 
ment 18  not 
stipulated,  the 
lender  effecting 
insurance  on 
his  capital  will 
have  to  prove 
an  actual  lading. 

*  Pothier  in  loco; 
sup^^  sect.  9 ; 
Casaregii,  disc. 
14  and  15. 

*  Supra,  ch.  8, 
sect.  11,  §  4;  my 
Traits  dea  cont.  A 
la  grosse,  ch.  6, 
sect.  8. 


contract^  partaking  of  insurance  and  of  suretyship,  and 
which  must  be  governed  by  the  principles  of  each ;  for  as 
Mantica  remarks,'  in  eodem  negotio,  duo  etiam  contractus 
possunt  esse  permixti.*  If  the  lender,  in  effecting  insurance 
on  his  capital,  has  not  stipulated  that  he  shall  be  dispensed 
from  proof  of  the  shipment,  in  case  of  loss  he  will  be 
boimd  to  this  proof,  as  against  his  insurers,  though  it  may 
have  been  dispensed  with  as  regards  the  borrower.  This 
trudi,  which  results  from  principles  established  by  our  Or- 
donnance,  is  recognized  by  all  our  authors.^  It  would  be 
another  matter  if  the  insurance  had  been  made  by  way  of 
wageTf  in  countries  where  that  is  allowed.^ 


(    286    ) 


CHAPTER  XII. 


OF    MARITIME    RISKS. 


There  is  nothing  so  fertile  of  accidents  as  the  sea :  Nihil 

tdm  capcLX  fortuitorum  quam  mare.^  (a)     Navigators  alone  >  Tacit.  Annai. 

can  describe  its  dangers:    Qui  navigant  mare,  enarrent 

pericula  ejits  ;  et  audientes  auribus  nostris  admirabimur.^       >  EcGiesiasticus, 

Accidents  (jcas  fortuits)  are  those  events  which  no  human 
prudence  could  foresee:  Fortuitos  casus  nullum  humanum 
concilium  providere  potest^    Superior  force,  vis  major,  is  »  l.  2,  §  7,  ff.  de 

admin,  rer.  ad. 

that  which  cannot  be  resisted:    Cui  resisti  non  potest,*  civu. ;  l. e, c. de 

■*  pignor.  act. 

The  two  commingle.     By  accident  (cos  fortuit)  is  meant  <  l.  15,  §  2,  ff. 
a  superior  force  which  cannot  be  foreseen  nor  resisted :  ff.  cod.   * 
Fortuitus  casus  est  cui  non  potest  resisti,  et  cui  prcBcaveri, 
non  potest.^     It  follows  from  this  definition,  that  every  case  »  cujas,  ad  code 
which  might  have  been  foreseen  and  avoided  is  not  a  for-  regi«,  disc.  23, 

.  ....  .  n.  38 ;  Straccha, 

tuitous  one :  Uhi  autem  diligentissimus  prcecavisset  et  pro-  «*•  22. 
vidisset,  non  didtur  propria  casus  fortuitus,^  •  saaterna,  part. 

3f  n.  65. 

There  is  a  great  difference  between  a  fortuitous  case  and 
a  case  unforeseen.  The  loss  that  happens  through  the  im- 
prudence or  unskilfulness  of  the  captain  is  unforeseen,  but 
it  is  not  fortuitous :  Improvisus  casus  didtur  qui  solet  im- 

prudentibus  contingereJ    In  a  word,  we  place  in  the  category  '  santema,  loco 

...  ^^^* 

of  fortuitous  cases  only  those  which  happen  in  spite  of  all 

human   prudence:    Quod  fato  contingit,  et  cuivis  patri- 

familias,  quamvis  diUgentissimo,  possit  contingere,^  >  l.  11,  f  5,  ff.  de 

Peril,  risk,  hazard,  danger,  are  synonjrms  among  which 

(a)  Exitio  est  avidam  mare  nautis : 

Mixta  seoum  ac  juvenum  densentur  funera ;  Dullum 
Saeva  caput  Ponerp'ma  fugit. 
Me  quoque  devexi  rapidus  comes  Orioais 
Illyiicis  Notus  obruit  uodis. 
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Chap.  XII.    it  is  difficult  to  distinguish  any  difference,  and  I  shall  not 

» vid.  Encycio-     attempt  to  give  their  definition.^ 

Some  authors  pretend  that  he  who  has  rendered  himself 
indefinitely  responsible  for  the  peril  of  the  subject  insured, 
is  bound  for  every  loss  that  may  happen,  whether  by  acci- 
dent or  by  the  act  of  the  captain.  But  this  interpretation 
depends  on  the  subject  matter,  and  on  the  manner  in  which 

>•  stnccha,gi.i5,  the  policy  is  drawn  up.^^     In  doubt,  among  us,  the  contract 

is  interpreted  with  reference  to  the  rules  established  by  the 
Ordonnance.     (Italian  authors  Latinize  the  word  risk  and 

"  st»ccha,gLi6.  call  it  risicum,  signifying  the  same  thing  as  pm/.") 

Perils  of  the  sea  (fortunes  de  mer\  properly  termed,  are 
those  which  proceed  from  rocks  (ecueik  (b)  )  and  tempests, 
ex  marince  tempestatis  discrimine.  But  in  the  matter  of 
insurance,  as  will  be  seen  presently,  by  perils  of  the  sea 
(fortunes  de  mer)  is  understood  all  losses  and  damages 
which  happen  at  sea  by  a  fortuitous  event,  and  even  some- 
times under  the  same  denomination  are  understood  accidents 
which  happen  in  the  course  of  the  voyage,  through  the 
misconduct  of  the  captain  and  of  the  mariners.  Thus 
perik  of  the  sea  (fortunes  de  mer)  is  a  generic  term,  com- 
prehending every  thing  for  which  the  insurers  are  respon- 
sible. 

Le  cos  sinistre(c)  presents  the  idea  of  the  entire  loss  of 

tt  casiuregis,        the  ship.^^     But  the  word  sinistre,  of  which  the  Italians 

disc.  17.  ^  ' 

have  made  a  substantive,  comprehends  every  loss  and  every 
M8tnu»ha,gi.24;  damage  happening  to  the  subject  insured.**    And  this  mode 

Targa,  cap.  52,  *-&  rr         *&  J 

not.  2.  of  speaking  has  been  adopted  with  us. 

(6)  As  in  geology  the  term  rock  it  wont  to  be  applied  to  all  the  known  ttnte 
of  the  earth,  from  vegetable  mould  down  to  primitive  granite ;  so  in  French 
navigation  the  word  ^cueil  (rock)  is  used  to  include  every  kind  of  object  against 
which  a  vessel  may  strike  and  be  injured  or  perilled  in  the  striking. 

(c)  This  cannot  well  be  translated  without  misrepresenting  a  fact  and  ob« 
souring  the  author's  meaning,  and  these  are  not  the  proper  ends  of  translation. 
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Chap.  XII. 
Sect.  I. 

Section  I.  ' 

AS  A  GENERAL  RULE  THE  INSURERS  ANSWER  FOR  EVERY 
LOSS  AND  ALL  DAMAGES  WHICH  HAPPEN  AT  SEA. 

The  Ordonnance,  after  having  specified  divers  maritime  $  i.  The  in- 
accidentSy  adds  that  the  insurers  answer  generally  for  all  for  every  peril 
other  perils  of  the  sea.     Prastare  tenentury  says  Devicq,  ®®** 

guodcungtie  damnum  obveniens  in  mari.^    Tare:a^  says,  that  *variia,  §74; 

^  *  D  ^    '  StypmaanuB,  p. 

the  insurers  are  guarantors  of  every  loss  or  damage  which  pfgio^"™^*' 
happens  on  the  sea  or  through  the  sea :  Ogni  sinistro  che  '  Ta^gl^  ch.  52, 
occora  in  mare  o  da  mare. 

We  must  not  hold  then  to  the  doctrine  of  Pothier,'  who,  >  Potwcr,  n.  64. 
wishing  to  explain  what  is  meant  by  peril  of  the  sea,  says, 
that  '*  the  risks  with  which  the  insurers  are  charged  by  the 
nature  of  the  contract,  are  the  losses  and  damages  which 
happen  by  any  case  of  superior  force  which  cannot  be  re- 
sistedy  vis  divina."  By  peril  of  the  sea  is  understood  in 
general  every  damage  which  happens  on  the  sea  to  the 
subject  insured,  saving  the  modifications  which  the  Ordon- 
nance,  or  the  agreements  of  the  parties,  attach  to  the  rule.*  ^a"^t*^*§l 

There  are  some  authors  who  think  that  the  insurer  is  not  Unusual  and 

X        /•  1         J        X         J*  1  unforeseen 

guarantor  for  unusual  and  extraordinary  cases,  unless  a  ^ases. 
clause  in  the  policy  make  him  so.^     Others  go  farther :  &  casaregu,  disc. 
they  think  that,  in  spite  of  such  clauses,  the  insurer  is  not  straiccha,  gi.  is/ 

•^  .  '  r  7  n.  9  and  IS; 

responsible  for  cases  which  he  could  not  have  foreseen.^  Roccua, notes; 

'^  Santema,  part.  8, 

But  the  common  opinion  is,  that  the  insurers  answer  for  "•  '*  **  •*^* 

t^  '  6  pothier,  des 

all  accidents,  however  unusual,  unheard  of,  or  extraordinary  ®^**«-  °-  ^^' 
they  may  be."^     Valin®  well  remarks,  that  the  exception  ^  Kurickcdiatr.; 
of  unusual  cases  is  not  admissible  among:  us,  in  face  of  the  p"  9w\  scaccia,  * 

$  If  q««»t.  1,  n. 

Ordonnance,  which  comprises  absolutely  all  perils  of  the  JJJ^^JJ^i^'j' 
sea,  if  not  restricted  by  express  agreement.     Constat,  says  jJSicli,  no^es. 
Dumoulin,  verba  generalia  etiam  ad  ignorata  sen  incogitata  •  vaiin,  p.  72. 
in  specie,  cogitata  tamen  in  genere,  porrigi,^  •  con».  8,  n.  19 ; 

It  is  then  only  to  prevent  doubts  and  vain  disputes,  that  '» H '  ■"<*  *• 
in  the  printed  forms  these  clauses  are  inserted.     In  that  of 
Marseilles :  Agreed,  that  all  who  take  jycirt  in  this  insurance 
shall  be  bound  for  tfie  same  risks  as  the  assured,  as  well 
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Chap.  XII.     divine  as  human,  of  friends  or  enemies,  known  or  unknoum ; 
— —  and  of  all  injuries,  perils,  and  chances  which  can  happen. 


In  that  of  Bordeaux  and  Antwerp :   Generally  of  all  perils, 

fortunes  or  accidents  which  can  happen,  in  whatever  possible 

manner,  or  that  can  be  imagined.    In  that  of  Nantes :   Gene- 

rally  of  all  perils,  fortunes  or  accidents  that  can  happen,  in 

whatever  manner  it  may  be,  foreseen  or  unforeseen.     In  that 

of  Rouen  and  Genoa :  Generally  of  all  injuries,  thought  of 

or  not  'thought  of.     In  that  of  Hamburgh:    Cogitatis  vel 

incogitatis,  usitatis  vel  inusitatis,  nuUis  exceptis.     In  that 

of  Ancona :   Omnis  alius  casus :  portentosi,  fortuiti,  infor- 

tunii,  sinistri,  impedimenti,  et  casus  mali,  et  qualiscunque 

fuerit  vel  intervenerit. 

$  2.  The  in-  To  give  more  energy  and  extent  to  these  clauses  it  is 

thenweWerin      added,  that  the  insurers  place  themselves  in  the  very  room 

the  room  of  the  ^^j^  stead  of  the  assured,  as  if  there  were  no  assured;  that 

assured.  .  .  •'  ^         j 

is  to  say,  in  cases  of  loss,  the  adventure  shall  be  presumed 
to  have  been  made  for  their  account.  So  in  the  form  of 
Marseilles.  In  those  of  Nantes,  Bordeaux,  Rouen  and 
Antwerp — Place  themselves  in  the  place  of  the  assured,  to 
guarantee  and  indemnify  him  against  all  losses  and  damages. 
In  that  of  Hamburgh — Nos  vestri  loco  constituimus  ad  vos 
tutos  prcBstandos,  ab  omni  damno  et  incommodo. 

It  is  to  be  remarked,  1.  That  the  insurers  are  truly  in 

the  place  and  stead  of  the  assured,  only  in  the  case  of 

>•  vaiin,  art.  46     abandonment. ^°     2.  The  insurers,  in  case  of  abandonment, 

and  50. 

are  in  the  place  and  stead  of  the  assured,  only  to  the  extent 
of  the  sum  insured,  and  not  for  the  uncovered  interest, 
^in^  ch.  17.  which  continues  to  belong  to  its  first  owner.^* 
$  3.  Agreement  Since  policies  are  susceptible  of  all  the  conditions  on 
uirdangerT'  M?AicA  the  parties  choose  to  agree,^^  it  is  allowable  to  deter- 
»  Art.  s,  h.  t.  mine  the  risks  which  the  insurers  shall  guarantee,  and  to 
"  stypmannuf,     cxcludc  thosc  for  which  they  will  not  be  responsible.**     I 

p.  458 ;  Marquar-  i  •  /»     i 

diu,  lib.  2,  cap.  13,  havc  sccn,  at  the  time  of  the  late  war,^*  and  during  the 

n.  45 ;  Corvinui,  '  ^    ^  '  ® 

c.  de  nauf.  p.  93.   present  war,  several  policies  containing  the  clause  free  to 

"  Supra,  ch.  3,        \       .  ^     „  ^  ,  ,  /.  >. 

•ect.  2,  §  4.  the  insurers  of  all  events  of  war,  or  the  clause  free  of  cap-' 

tare  by  the  English.     Before  the  Declaration  of  the  king, 
of  1779,  tlie  clause  free  of  the  case  of  unseaworthiness  had 
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become  common  among  us.     I  have  seen  policies  wherein     Chap.  XII. 

it  was  stipulated,  yrec  of  the  events  of  the  hurricane  at  Mar- '— — 

tiniquey  that  happened  from  the  \Oth  to  Wih  of  October y 
1780,  and  of  the  consequences  that  shall  have  resulted  there- 
from. In  a  word,  it  is  allowed  to  except  whatever  risk  it 
is  found  expedient  to  except.  To  prevent  surprises,  it  is 
frequently  used  among  us  to  write  with  one's  own  hand 
the  principal  qualifications  agreed  on  with  the  assured ;  but 
then  the  policy  is  imprudently  left  in  blank !  All  the  agree- 
ments subsequently  inserted,  and  to  which  the  qualifica- 
tions accompanying  the  signature  do  not  refer,  subsist  in 
their  integrity,  though  not  declared  on  the  back  of  the 
instrument,  and  even  though  there  should  be  contradiction 
between  the  margin  (cote)  and  the  contents  of  the  policy. 
For  example,  the  margin  runs  that  the  insurance  is  made  on 
ship  and  cargo,  and  in  the  interior  the  insurance  is  found 
reduced  to  the  ship  alone,  to  which  an  excessive  value  is 
thus  given,  because  the  vessel  has  been  declared  unsea- 
worthy,  and  all  the  goods  are  arrived  safe.  According  to 
the  margin,  the  ship  insured  is  a  neutral,  and  in  the  interior 
mention  is  made  of  a  French  ship,  &c.  (a). 

The  insurers  will  say  in  vain  that  the  blank  was  filled 
up  subsequentiy,  and  even  after  the  event.  They  are  not 
permitted  to  accuse  themselves  of  having  contravened  the 
Ordonnance.  It  suffices  that  there  is  perceived  in  the  in- 
strument neither  erasure  nor  false  matter,  to  warrant  the 
presumption  that  the  legal  form  has  not  been  violated. 
Such  is  the  law  of  our  Admiralty,  and  such  was  the  answer 
made  by  M.  Gignoux  and  myself,  in  October,  1782,  to  cer- 
tain insurers,  who  complained  of  having  been  deceived  by 
the  insertion  in  the  poHcy  of  conditions  different  from  those 
annoimced  on  the  back  of  the  instrument. 

It  is  to  be  wished  that  abuses  of  this  kind,  against  which 
incessant  complaints  are  made,  were  repressed.     This  is 

(a)  The  text  elsewhere  states  the  custom  at  Marseilles  to  note  in  short,  on 
tbe  back  of  a  blank  policy,  the  heads  of  the  contract,  and  that  the  signatures 
are  even  affixed  before  more  is  done.  Cote,  imperfectly  rendered  by  margin, 
signifies  all  external  to  the  body  of  the  instrument,  whether  on  the  back  or  sides 
of  the  leaves  that  contaiD  it. 


290 


OF  MARITIME  RISKS. 


CuAP.  XII.     essential  to  prevent  the  multiplied  frauds  which  are  com- 

'-^ —  mitted  with  impunity  on  this  subject,  and  perhaps  it  would 

not  be  impossible  to  find  some  means  of  causing  the  law 
to  be  respected,  in  a  matter  that  concerns  the  feith  of  con- 
tracts and  the  interests  of  commerce.     Since  insurers  are 
"  vid.  iupra,  ch.  pupik,  they  may  justly  demand  our  aid  !  ^ 


«  Art.  27,  h.  t. 


s  Des  contr.  k  la 
groMe. 


$  I.  The  in- 
surers do  oot 
answer  for 
damages  ar- 
rived by  the 
fault  of  the  at- 
tured. 


*  L.  3,  C.  de  naut. 
foenore. 


*  Ch.  9,  art.  8. 

*  Scacda,  §  1, 
quett.  1,  n.  154 ; 
Locceniut,  lib.  2, 
cap.  6, 11.5  and  10; 
Straccha,  de  auec. 
gl.  31,  n.  4. 

•  L.  27,  f  3,  ff.  de 
pactis. 

»  Potiiier,  n.  65, 
h.t. 

$  2.  Fault  com- 
mitted by  the 
agents  of  the 
asiared. 

•  Ch.5,art.  11. 


Section  II. 

GENERAL  OBSERVATIONS  ON  ACCIDENTS  PRECEDED  BT  FAULT 
ON  THE  PART  OF  THE  ASSURED  OR  OF  HIS  AGENTS. 

The  Ordonnance^  decides,  that  the  insurers  shaD  not  be 
held  "  for  losses  and  damages  which  shall  happen  through 
the  act  or  the  fault  of  the  assured."  The  following  article 
adds,  that  they  "  shall  not  be  held  to  bear  the  losses  and 
damages  happened  to  the  vessel  and  goods  through  the 
fault  of  the  master  and  mariners,  if,  by  the  policy,  they 
are  not  charged  with  baratry  of  the  master."  Art  12  of 
another  title,*  establishes  as  a  general  rule,  that  everything 
which  happens  through  the  inherent  vice  of  the  thing,  or  by 
the  act  of  tJie  owners,  master  or  merchant  shippers,  shall  not 
be  reputed  a  peril,  if  not  otherwise  borne  on  the  policy." 

It  is  then  certain  that  the  insurers  never  answer  for 
damages  and  losses  which  happen  directly  through  the  act 
or  fault  of  the  assured  himself.  It  would  be,  in  fact,  in- 
tolerable that  the  assured  should  be  indemnified  by  others 
for  a  loss  of  which  he  is  the  author.  This  rule  is  grounded 
upon  first  principles.  It  is  delivered  in  the  law*  citm  pro- 
ponas.  It  is  applied  to  the  contract  of  insurance  by  the 
Guidon,*  and  is  repeated  in  all  our  books.  Si  casus  evenit 
culpa  assecurati,  non  tenentur  assecuratores,^  It  is  a  general 
rule,  from  which  it  is  not  permitted  to  derogate  by  a  con- 
trary agreement :  Nulla  pactione  effici  potest  ne  dolus  prcBS- 
tetur.^  As  Pothier^  remarks,  "  it  is  evident  that  I  cannot 
validly  agree  with  any  one  that  he  shall  charge  himself 
with  the  faults  that  I  shall  commit." 

The  Guidon^  decides,  that  tlie  msurers  are  not  responsible 
for  the  negligence  of  the  agent  of  the  assured,  because  the 
agent  represents  tlie  principal,  who  must  blame  himself  for 
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liaving  made  a  bad  choice.    The  Ordonnance  considers  the     Chap.  Xii. 
master  and  the  mariners  as  the  agents  of  the  assured,  when  '- — '- — 


it  decides  that  the  insurer  shall  not  be  held  for  losses  which 
liave  happened  through  their  fault  (faute)  (a). 

Valin^  says,  that  "  no  clause  can  validly  charge  the  in-  !  ^rt.  27,  h.  t.  p. 
surers  with  damages,  which  happen  by  the  act  or  the  fault 
€}f  the  substitutes,  agents  or  factors  of  the  assured."    This 
assertion  is  too  general.      I  could  not  disapprove  an  agree- 
ment, by  which  the  assured  stipulates  that  the  insurers 
shall  be  responsible  for  the  fault  of  his  substitutes.     Art.  28 
of  this  title,  and  Art.  12,  des  contrats  it  la  grosse,  permit  it : 
though  this  is  to  be  understood,  saving  exceptions  of  law.^°  ^d"?*'  **^^ ' 
To  entitle  the  insurers  to  plead  the  fault  of  the  assured,  i  3.  Of  what 

^-     ,       -  -  .  .     .  1         .       1       1  1  nature  must  the 

or  that  or  his  agents,  it  is  not  necessary  that  it  should  fault  be,  so  that 
have  directly  and  necessarily  occasioned  the  disaster.     It  noV^'rwpon- 
suffices  that  it  is  possible  it  may  have  done  so  :   Adverten-  j»*>Je  fo'  **»« 
dum  est  non  esse  necessarium  quod  culpa  sit  prcecisi  ordinata 
ad  casunif  sed  sufficere  quod  secundttm  possibilitatem  actus, 
dicatwr  ordinata ;   nempi  quod  possibile  sit  ex  causa  ilia 
effectum  sequi.^^     In  a  word,  as  remarked  by  Pothier,^^  i's^s^^d**^*'* 
"  the  insurers  are  not  held  for  the  risks,  when  the  contents  n!mti«!  pw^J;  ^ 
of  the  policy  are  departed  from,  if  it  is  not  with  their  con-  ,2  JJi^hfer,  n.  68. 
sent,  or  in  case  of  necessity." 

The  Guidon"  says,  "  the  burden  of  proof  falls  on  the  $  *•  '^***  *°" 

,  .  .  surers  roust 

insurer,  who  is  not  permitted  to  make  exceptions  without  prove  the /a«/t 
proving  them."     The   Ordonnance**   says,   the   "  insurer  „  ^^  *g  *^*  ^ 
shall  be  admitted  to  produce  proof,  contrary  to  the  attesta-  "  ^^'  ^^'  ^'  '• 
tions"     Whence  it  follows  that  it  belongs  to  the  insurer  to 
prove  the  exceptions  he  interposes. 

It  suffices  then,  as  a  general  rule,  that  the  assured  proves 
the  loss.  If  the  insurers  allege  that  it  has  happened,  or 
been  occasioned,  by  the  fault  of  the  assured,  or  of  his  agents, 
they  must  prove  it :  Sufficit  casum  probasse,  quod  si  quis 
dicat  culpa  nautce  casum  evenisse,  ille  ipse  qui  hoc  dicit,  pro- 
hare  debet.^  \I^^1^' 

<  a)  Mr.  Justice  Park,  in  transferriog  much  of  this  and  the  following  section,  has  straccha,  de 
rendered  the  word /aute  by  negligence,  and  in  this  is  followed  by  Mr.  Marshall ;  Jf^ij*  ^^'  \^' 
Imt  it  b  apparent  that  the  French  phrase  extends  to  all  conduct  of  the  agent,  li,  n.  347  and 
opposed  to  his  duties  or  to  law,  and  is  equivalent  \o  fault  in  its  widest  sense.  ^ '    "'^*  ^' 

u2 
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Chap.  XII. 
Sect.  III. 


Section  III. 

OF    BARATRY. 


>  LiY.  8,  ch.  3,  p. 
682. 


74. 

«  Tit.  du  cap! 
Uine. 


$  1.  Etymology.  Baratiy  is  a  barbarous  word  unknown  to  antiquity.* 
ct2*.p!28!  sSrac-  Pasquicr*  says  it  comes  from  barat^  which  signifies  iraudy 
cha,  g .  31,  n.  1.    ^rickcry,  falsehood  (J).     It  commonly  intends  the  crime  of 

which  a  captain  is  guilty,  in  being  faithless  or  treasonable 
^  ^uca,  de       to  his  ofBcc.'     The  pains  deserved  by  a  captain  thus  faith- 

cred.  diic.  106,  n.  *  J  r 

f\ic^hTi?l  *^ss  or  treasonable  are  determined  by  Art.  20,  32,  35, 36  of 
5*?f ^rJigi  ch.    the  Ordonnance.*     But  every   fault  into  which  a  captain 

falls  is  not  baratry,  if  not  accompanied  by  deceit  and  fraud : 
Non  omnis  navarci  culpa  est  baratariay  sed  solitm  tunc  ea 
dicitur,  quando  committitur  cum  prcBCxistenti  ejus  machina- 
» casaregis,  diic.    tioue,  €t  dolo  prcBordinato  ad  casum? 

1,  n.  77.  ^  ^ 

Still,  among  us,  the  word  baratry  comprises  the  case  of 
•  Guidon,  ch.  5,    simple  fault  as  well  as  that  of  fraud  .^    We  may  then  say 

art.  6 ;  Ordon.  art.  *  ^  ^  j  j 

**'  ^'  *•  with  Valin^  and  Pothier,®  that  "  these  terms  baratry  of  the 

»  Valin,  art.  28.  .  .       '  «     .  . 

>  Pothier,  n.  65.    master  comprisc  all  kinds  of  fraud,  as  well  as  of  simple  im- 
prudence, want  of  care  and  unskilfulness,  as  well  of  the 
master  as  of  the  crew"  (c). 
$  2.  Are  the  in-       In  France  the  insurers  were  formerly  responsible  ipso  jure 
the  baratiy  of     ^^  the  baratry  of  the  captain.^    The  Rfeglement  of  Antwerp*® 

cf^themarinere?  ^^'"^^^^  ^^^  "  ^^  ^^®  ^^X  i^^sure  against  larcinous  or  other 
»  Guidon,  ch.  5,  miscouduct  of  the  master  or  sailors ;  disregarding,  breaking 
»•  Art.  4.  and  annulling  all  usages  and  customs  to  the  contrary.'*    By 

the  Statute  of  Genoa,  the  insurers  are  not  responsible  for 

(fc) ogni  huom  ve  barattier. — L'lnferDO,  ctoto  21. 

Speaking  not  of  all  men,  but  of  the  inhabitants  of  Lucca. 

(c)  Whether  baratry  of  the  mailer  includes  ex  vi  termini  baratry  of  the  crew, 
is  not  perhaps  quite  clear  from  the  text.  The  phraseology  of  Art  28,  as  well 
as  this  quotation  from  Valin  and  Pothier,  seem  to  show  that  it  does.  Oo  the 
other  hand,  the  forms  presently  cited  mention  baratry  of  master  and  mariner*, 
and  the  point  may  therefore  not  have  arisen.  The  English  form  nios  in  this 
way,  but  the  cases  of  Elton  v.  Brogden  (2  Str.  1264);  Vallejo  v.  Wheeler 
(Cowp.  154)  ;  De  Feisse  v,  Stephens  (Marshall,  523);  Scott  o.  Thompson 
(1  Bos.  &  Pull.  N.  R.  186) ;  show  that,  in  English  law,  baratry  of  the  master 
does  not  include  baratrous  acts  on  the  part  of  the  crew.  In  Sect.  7  of  this 
chapter  is  a  case  where,  in  1678,  tlie  master  was  murdered,  in  the  act  of  ba- 
ratry, by  the  crew,  and  the  insurers  were  condemned  ;  on  which  the  author 
remarks,  that  such  would  not  be  the  result  at  the  present  day  (since  the  Ordon- 
nance),  unless  the  policy  contained  the  clause  against  baratry  of  the  matUr, 
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harcUryy  properly  so  called^  but  they  are  responsible  for     Chap.  XII, 


fault  (dV^     The  Ordonnance^^  has  taken  a  just  medium. 

.  .  "  Targa,  ch.  56 ; 

The  insurers,  it  says,  shall  not  be  held  for  losses  and  casaregi*,  diw.  i. 

.  n.  124. 

damages  arrived  by  the  fault  of  masters  and  mariners,  if  in  »  Art.  28,  h.  t. 
the  polio/  they  are  not  charged  with  the  baratry  of  the  master. 

The  forms  of  policy  contain  on  this  point  clauses  which  Forms, 
have  reference  to  the  laws  and  customs  of  each  country. 
By  that  of  Rouen,  drawn  up  according  to  the  Guidon,  the 
insurers  answer  for  the  baratry  of  masters  or  mariners. 
In  that  of  Hamburgh,  de  nequitid,  vel  incuria  naucleri,  vel 
nautarum.  In  that  of  Ancona,  de  fraude  magistri  navisy 
sive  scribcB.  In  the  London  form,  for  the  baratry  of  the 
master  and  mariners.  In  that  of  Nantes, /rowi  imprudence^ 
absence  of  the  captain  at  the  time  of  the  loss,  and  baratry 
of  master,  officers,  and  mariners.  In  that  of  Bordeaux, 
place  at  their  rish,  baratry  of  master,  officers  and  mariners. 
Nothing  of  the  kind  is  found  in  the  form  of  Antwerp,  be- 
cause of  the  prohibitive  Ordonnance  of  Philip  II.  In  that 
of  Genoa,  drawn  up  according  to  the  Statute  of  that  town, 
the  single  cases  of  baratry  and  of  contraband  are  excluded : 
Excluso  solo  baraterie  o  contrabandi. 

In  the  Marseilles  form  no  mention  is  made  of  the  ba- 
ratry of  the  master,  and  it  is  not  the  custom  for  our  insurers 
to  be  responsible  for  it ;  but  there  is  nothing  to  prevent  their 
becoming  so,  by  agreement  written  in  the  policy  (e). 

(d)  This  difttinctioD,  which  the  text  does  not  further  explaia,  seems  to  have 
some  groand.  It  may  have  seemed  expedient  to  the  lawgiver,  to  prevent 
collosion  between  parties  so  intimately  connected,  to  exclude  from  the  in- 
sorance  the  fraud  or  wilful  wrong  of  the  captain,  whom  the  owners  themselves 
have  chosen,  while  his  errors  of  judgment  are  permitted  to  enter  into  the  contract, 
because  they  form  a  risk  not  liable  to  the  same  objection,  though,  in  most  cases 
perhaps,  it  is  one  the  owners  would  be  as  anxious  to  be  freed  from  as  the  other. 

(«)  The  Code  de  Commerce,  Art.  353,  declares,  "  the  insurer  is  not  chargeable 
for  the  malversations  and  faults  of  the  captain  and  crew,  known  under  the  term 
baratry  of  the  master,  unless  there  be  a  stipulation  to  the  contrary."  Boulay 
Paty  informs  us  the  commissioners  of  the  code  intended  by  harati-y  only  wilful 
iDfidelity  or  treason  to  his  duties  (  yr^varication),  but  the  Cour  RoyaU  of  Rennes 
obsenriog,  that  custom  had  given  the  word  a  more  extensive  meaning,  that  it 
iocluded  simple  faulu  exempt  from  fraud,  unskilfulness,  negligence.  &c.,  de- 
manded that  the  word  should  be  thus  explained,  and  it  was  so.  Accordingly, 
this  writer  informs  us,  the  word  baratry  in  French  law  has  the  same  meaning 
mmet  as  it  had  before  the  code. 
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Chap.  XII.         It  is  not  then  surprising  to  find  variety  in  the  doctrine  of 
'- — --    authors^  since  each  one  has  written  according  to  the  usage 


of  his  own  country.     Some  appear  to  establish  the  general 
Kuricke/dSit.   '   Hilc,  that  the  insurcrs  answer  for  damages  arrived  by  ba- 

p.  831 ;  Peresiiu,  ^  n     ^        r    t  ^««/^i  *    ^    * 

c.deDauf.n.  2;    ratrv.  or  tault  01  the  master  or  crew."     Others  mamtam 

Devieq,  §  74.  "^  .  . 

M  Loccenius,  that  the  iusurcrs  are  not  responsible  for  baratry.^^  Some 
c«iaregS!'di8c.'i/  entan&^Ie  themselves   in  various  distinctions.  >^     Roccus^^ 

n.7S;Rdteof  ,  ,         .  .,  ,        o        ,  i* 

Genoa,  dec.  s,       gavs  that  the  insurcrs  are  not  responsible  for  baratry  of 

n.  15;  Targa,  '^  ^        ^  '^  ^ 

Sb^'s' w**^*  ^'^  captain,  if  the  assured  is  owner  of  the  ship ;  but  they 
°-  **•  are  responsible  if  the  assured  is  simply  a  shipper.     All  this 

»«  Santema,  part.       .  '^         .  .         . 

^j*j|j  straccha,    gives  occasiou  for  the  examination  of  some  important  ques- 

M  Roccus,  n.  44.     tioUS. 

Baratry  of  the  1.  Are  the  insurers  who  underwrite  a  policy,  where  the 
^^the^owner'*  clause  of  being  held  for  baratry  of  the  master  is  inserted,  re- 
assured, sponsible  for  baratry  of  the  captain  selected  by  the  assured, 

owner  of  the  ship  ?      I  think  not ;  for  the  owner  himself 

answers  for  the  acts  of  the  captain  whom  he  has  chosen : 

IT  L.  1.  §  5,  ff.  de    Omnia  facta  magutH  debet  prcestare,  qui  eum  prtBpasuit.^^ 

czercit.  act. 

The  owners  of  ships  shall  be  responsible  for  the  acts  of  the 
»  Art.  2,  tit.  des    master,  says  the  Ordonnance.*®     They  are  responsible  for 

depredations  committed  by  the  captain  and  mariners  on 

board  ship :  Ex  delicto  cujusvis  eorumy  qui  navis  navigandcs 

"  L.  1,  %  2,  ff.  de   causa  in  navi  sunt,  datur  actio  in  exercitorem?^     So  ad- 

exer.  act. 

judged,  the  22nd  May,  1778,  by  the  parlement  of  Bretagne, 
against  the  Sieur  Guillet,  of  Nantes,  owner  of  the  vessel  St, 
Paul,  in  the  case  of  a  stealing  by  the  mate  of  the  clothes 
and  private  ventures  of  the  captain,  who  had  died  during 
the  passage. 

If,  then,  the  owners  are  held  for  baratry  of  the  master 
as  against  a  third  party,  it  follows  a  fortiori  that  they  are 
so  held  as  against  themselves,  without  power  to  throw  it 
back  on  insurers  who,  in  their  turn,  might  be  entitled  to  an 
action  against  them ;  which  would  be  a  circuity  of  action 
>•  Juiien,  T.  in-     prohibited  by  tlie  law :  Circulus  injure  vitandus  ^  {f). 

terp.  52,  B. 

(/)  Mr.  Marshall  (sect.  6,  chap.  12)  allades  to  this  part  of  the  text  at 
follows :  "  EmerigOD  even  insists  that  the  owner  of  the  ship  cannot  be  insiired 
against  baratry  of  the  roaster,  because  he  is  himself  answerable,  according  to 
the  rule  of  the  Roman  law,  for  the  conduct  of  the  master  whom  he  employs ; 
and  if  the  owner  be  himself  answerable  to  third  persons  for  the  baratry  of  tho 
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It  is  true  that,  according  to  Art.  2  just  cited,  the  owners     Chap.  XII. 

o  111 

are  discharged  from  the  act  of  the  master,  on  surrendering  — ^^ — - — 

the  vessel  and  freight.     But  this  favour,  which  is  contrary 

to  the  common  law,  is  granted  them  to  protect  them  from 

actions,  and  not  to  give  to  themselves  a  right  of  action 

against  persons  whom  in  strict  right  they  should  guarantee 

in  this  matter  in  all  cases. 

The  Guidon  ^^  says,  that  "  if  the  insurance  is  made  on  the  "  ch- 1^,  art.  4. 
body  of  the  ship,  the  insurer  is  not  held  for  the  malversa- 
tion, deceit,  or  fraud  of  the  master,  because  the  merchant 
sissured  has  chosen  him,  and  approved  his  honesty  and 
sufiBciency : "  **    Quando  navarcns,  says  Casaregis,  positus  »  cieirac,  p.  318. 
^st  a  domino  merciumy  tunc  assecuratus  sihi  debet  imputare 
^udd  talem  prcBpositum  ekgeritj  et  assecurator  nan  teneturP  fo^r^ic**i^' 
In  these  cases  I  think  the  clause  in  question  becomes  use-  °*  ^^* 
less,  because  it  is  contrary  to  the  order  of  things,  and  cannot 
Iiave  more  force  than  the  former  common  law  rule,  which 
existed  before  the  Ordonnance  of  1681. 

It  would  be  different  if  by  a  special  agreement,  written  by 
the  hand,  the  insurers  had  rendered  themselves,  as  against 
^he  oumer,  guarantors  for  the  good  conduct  of  the  captain. 
This  agreement  would  involve  a  real  suretyship  (cautionne- 
mient) ;  but  I  do  not  think  the  clause  printed  in  the  policy, 
Jieldfor  the  baratry  of  the  master^  would  give  to  the  owner 
of  the  ship  a  right  of  resort  against  liis  insurers,  for  pay- 
ment of  loss  or  damage  occasioned  by  the  fault  of  a  captain 
chosen  by  him,  and  for  whose  acts  he  himself  is  responsible 
by  his  quality  of  owner  {g). 

master,  he  cannof,  as  oMured,  throw  this  burden  od  the  insurer,  who  would 
have  an  immediate  remedy  against  him  as  ottmer  to  recover  back  the  same  loss ; 
a  drcoity  of  action  which  would  be  absurd."  The  meaning  of  the  text  is  this. 
The  underwriters  on  ship,  being  at  the  same  ume  insurers  of  goods  on  board, 
might  pay  a  loss  to  the  owner  for  baratry  of  the  captain,  and  at  the  same  time 
(representing  the  assured  on  goods)  have  a  right  to  recover  from  the  owner  not 
Ike  tame  lou,  but  a  different  loss  arising  from  the  same  baratry.  It  can  hardly 
be  said  that  Emerigon  insists  that  the  owner  cannot  be  insured  against  baratry 
of  the  master.  The  word  baratry  in  a  printed  clause,  he  thinks,  for  reasons  that 
may  be  gathered  from  the  context,  would  be  useless  to  this  end ;  but  he  expressly 
affirms  that,  by  a  special  written  clause,  the  insurers  may  become  guarantors  to 
the  own»  of  the  ship  for  the  good  conduct  of  the  master. 
is)  ^ith  regard  to  the  position  here  assumed,  that  the  underwriters  of  a 
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^"^'  ui'        ^'  ^^^  insurers,  who  have  rendered  themselves  guarantors 
against  baratry  of  the  master,  responsible  for  the  loss  of  a 

Baratry  of  the       °  '',         .  .         . 

captain  charged  venture  (pacotille)  insured,  if  this  loss  happens  by  the  fault 
JLcMuT^  of  the  captain  charged  with  the  commission  ?  The  clause, 
aured.  ^i^  yoj*  barratry  of  the  master,  only  concerns  the  faults 

committed  by  the  captain  in  his  quality  of  masterf  and  not 
those  which  he  is  guilty  of  in  his  function  of  merchant  and 
agent.  If  the  captain  has  failed  in  the  duties  of  his  first 
character,  as  if  he  has  deviated  from  his  route.  Sec,  the 
insurers  who  have  made  themselves  guarantors  against 
baratry  of  the  master  are  responsible ;  but  notwithstanding 
this  clause,  they  are  not  held  for  faults  which  the  captain 
»•  cuaiegii,  di«;.  commits  in  his  quality  of  factor.**    The  matter  has  still  less 

1,  n.  75  and  76.  ..... 

difficulty  if  the  captain,  having  arrived  at  the  destined  place, 
wastes  the  venture  placed  on  board  to  his  consignment.    It 
is  then  a  land  risk,  for  which  the  insurers  are  not  respon- 
sible in  any  manner. 
Baratry  of  the         3.  By  virtue  of  this  clause  are  the  insurers  held  for  ba- 
acnng^iTfactop   ^atry  of  the  master,  as  against  an  individual  shipper,  who 
of  the  aaaured.    h^s  neither  selected  the  captain,  nor  conferred  on  him  the 

agency  or  factorage  of  the  goods  insured  ?     "  The  clause 

in  question,"  says  Roccus,  "  is  in  this  case  quite  sufficient 

to  subject  the  insurers  to  pay  the  damage,  saving  to  them 

» Roccus,  not. 27.  recourse  against  the  captain  or  against  the  ship.^' "     But, 

according  to  the  Ordonnance,  if  there  is  no  clause  of  this 

policy,  with  the  clause  held  for  the  baratry  of  the  master^  do  not  answer  for  tlie 
baratry  of  the  captain  chosen  by  the  owner  assured,  Boulay  Paty  remarks  that 
it  is  a  grave  error.  He  refers  to  §  2  of  the  preceding  section,  where  wishing  to 
prove,  against  Valin.  that  the  insurer  may  be  charged  by  a  particular  clause 
with  the  acts  of  the  agents  of  the  assured,  Emerigon  cites  in  support  of  his  opinion 
Articles  12  and  28  of  the  Ordonnance.  The  Code  de  Commerce,  says  Boalay 
Paty,  like  the  Ordonnance,  by  this  exception,  if  there  is  no  agreement  to  the 
eontrarxf,  allows  the  insurer  to  be  charged  with  them  by  a  particular  clause.  In 
fact,  however,  the  text  distinguishes  between  the  printed  clause  held  for  baratry 
cf  the  captain,  and  a  special  written  clause  that  the  insurers  shall  be  guarantors 
for  the  good  conduct  of  the  captain ;  from  which  we  are  entitled  to  infer  that,  in 
Emerigon 's  view,  there  is  no  such  thing  ai  baratry  of  the  captain  as  against  the 
owner  assured,  who  has  himself  selected  him,  and  whose  agent  he  is  considered 
in  law.  At  the  same  time  he  freely  admiu,  that  when  the  risk  is  properly 
described,  or  rather  that  by  a  different  contract  from  that  of  insurance,  the 
underwriters  on  ship  may  become  guarantors  to  the  owner  for  the  good  condset 
of  the  captain. 
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kind  either  printed  or  written,  the  insurers  will  not  answer     Chap.  XII. 

Sect  III* 

for  damages  happened  through  the  fault  or  baratry  of  the 


31   Art    UL.  li    t- 

master  and  mariners.^    This  is  the  rule  that  must  govern,  v  d©  lucs,  de 
without  stopping  to  consider  the  distinctions  made  by  De  n.  ss;CaMregit, 

Luca  and  others.^  Santena,'  part,  s, 

n.  71 ;  Kuricke, 

4.  If  the  assured  himself  commands  the  ship,  it  is  evi-  ^^^-  p-  mi. 
dent  the  insurers  will  in  no  case  be  responsible,  as  against  captaio,  himself 
him,  for  his  own  baratry :  Nulld  pacHone  effici  potest^  ne  J|JJ^/**®  **' 
dolus  prcestetur.^     But  the  agreement  would  be  good  with  «  l.  27,  { s,  ir. 

«  ,  ^     ,  .  .  ,.    ,      ,  .        depactU;  Ouidon, 

reierence  to  baratry  of  the  manners,  m  which  the  captam,  ch-  i5.«rt.4; 

^  '  r  '   valln.  art.  28. 

being  the  assured,  shall  not  have  participated. 

Is  baratry  a  peril  of  the  sea?     Valin^  says,  that  "by  $3.  Is  baratry 
the  nature  of  the  contract  of  insurance,  the  insurer  is  bound  sea? 
in  strictness  only  for  the  losses  which  happen  by  accident,  *  vaiin.  art.  28. 
by  a  peril  of  the  sea,  which  is  entirely  foreign  to  faults  to 
be  committed  by  the  master  and  mariners,*^     Pothier  holds 
the  same  language.^     It  is  true,  it  is  not  here  a  damage  »  potuer,  n.  64. 
proceeding  ex  marince  tempestatis  discrimine;  but  baratry 
is  not  less  a  maritime  risk  and  a  very  great  one,  since 
people  are  obliged  to  entrust  their  property  to  masters  and 
mariners,  who  may  forget  sometimes  the  duties  of  their 
station,  or  through  imprudence  may  occasion  losses.  Hence 
the  reason  why  the  Guidon  placed  baratry  to  the  account 
of  the  insurers ;    hence  also  the  reason  why  the  Ordon- 
nance  pennits  insurers  to  charge  themselves  with  baratry 
of  the  master,  which  it  would  not  permit,  if,  at  least  in  one 
sense,  this  case  was  not  a  peril  of  the  sea.     If  a  person, 
whom  I  had  reason  to  believe  honest,  deceives  me,  and 
carries  off  money  I  had  entrusted  to  him,  this  event  will  be 
for  me  a  real  casus  fortuitusy  according  to  the  law.^^     If  »  l.  20,  ir.  de 
this  same  event  happens  at  sea,  it  will  be  then  a  pern  of  the 
sea  {fortune  de  mer),  which  on  general  principles  is  at  the 
charge  of  the  insurers,  unless  they  are  discharged  by  some 
particular  enactment,  such  as  our  Ordonnance,  which  in  its 
turn  is  silent,  when  there  is  agreement  to  the  contrary. 
He  who  alleges  baratry  must  produce  the  proof  of  it  in  a  Must  be  proven, 
conclusive  manner ;  in  cases  of  doubt  it  is  not  to  be  pre- 


81. 


298  OF  MARITIME  BI8KS. 

Chap.  XII.  sumed :  BarataruB  crimen  nurupiam  est  preemmendum^  sed 

— ^^ 1__  ctmcludentissimi probandum^  {h). 

1,  nfs^teV^'  If  a  captain  accused  of  baratry  properly  so  called  is 

So^  torn.'  9,  p.  dismissed  from  a  prosecution,  he  cannot  again  for  the  same 

$  4.  May  a  act  be  attacked  by  another  party,  because  it  is  question  of 

qutted  oi^bara-  ^^*  bonour  and  office,  and  in  such  a  matter  sententia  pro 

uy,  for  the  same  veritate  habetur  according  to  the  law.^      H<bc  sententia, 

act  b6  aocnsed 

anew  by  an-  says  Ansaldus,  tanquam  super  statu  cum  legitimis  oppasir 
"  L 'm^^  ^^^^  «ew^Z  prolata^  facit  jus  ergcL  cmnes  coaquale  ha- 
■tatuhomin.        lentes  intercsse.^*    There  would  only  be  the  way  of  appeal 

»«  Ansaldui,  dtoc.  ''  ^  rr 

70,  n.  21 ;  Casa^ 

regis,  disc.  1,  n.  ^f^y  j^  ^j,g  course  of  this  seclioD  it  is  stated  that  the  printed  clause  lutd  far 

baratry  of  the  master  avails  nothing  to  the  owner  assured ;  but  that  by  a 
apecial  written  clause,  the  insurers  may  become  guarantors  to  the  owner  of  the 
ship  for  the  good  conduct  of  the  roaster.  In  French  law,  baratry  comprised 
every  fault  of  the  captain,  by  which  loss  or  damage  is  occasioned.  It  was  a 
rule  of  law,  that  the  principal  should  respond  for  the  acts  of  his  agent,  saving 
certain  distinctions  not  material  now  to  remark  on.  The  law  held  the  eaptaio 
to  be  the  agent  of  the  owner,  who  had  appointed  him.  Hence  the  clause 
against  baratry,  in  the  case  of  the  owner  assured,  was  deemed  repugnant  to 
law,  and  was  not  admitted  into  the  contract  of  insurance.  When  the  Oitloii* 
nance  provided  that  the  insurers  should  go  free  of  baratry,  except  wheie 
expressly  charged  with  it  in  the  policy,  its  object  was  held  to  be,  not  to  extend 
the  right  of  insurance  against  baratry  to  new  cases,  and  particularly  in  the  case 
of  the  owner  assured,  not  to  overturn  a  long  settled  rule  and  practice,  but  rather 
to  rettrict  the  existing  right,  by  affixing  the  condition  of  an  express  agreement 
contained  in  the  policy.  The  text  informs  us,  that  formerly  insurers  (not  in- 
cluding the  case  of  the  owner  assured)  had  been  held  for  baratry  ipto  Jure, 
The  motive  of  the  new  law  may  have  been  to  obviate  doubts  perhaps  still 
existing  on  this  point.  But  though  the  contract  of  insurance  thus  failed  the 
owner  of  the  ship,  there  was  another  contract  known  in  the  law  well  adapted 
to  the  wants  of  him  who  desured  to  avoid  the  effects  of  responsibili^  for  the  acts 
of  his  agent ;  it  did  not  remove  this  responsibility,  but  it  covered  it.  This  was 
suretyship  (Jid^tutio,  cautionnement),  and  this  might  be  inserted  in  a  policy  of 
insurance,  one  instrument  containing  two  contracts;  by  a  special  cause  tcritten, 
because  not  to  be  found  in  the  printed  form ;  showing  by  its  tenns  suretyship 
and  not  insurance,  and  therefore,  even  in  the  case  of  the  owner  assared,  not 
repugnant  to  any  rule  of  law.  This  mode  of  attaining  the  end  in  view  was 
valid  before  the  Ordonoance,  as  well  as  since,  because  it  was  independent  of 
the  Ordonnanoe.  The  matter  then  rests  in  the  difference  between  $mretyakip 
and  insurance,  A  refinement  like  this  is  not  unusual  in  French  law,  though  the 
credit  of  it  more  properly  belongs  to  Roman  jurisprudence ;  but  it  b  plainly 
one  for  which  our  author  is  not  responsible.  He  prepares  us  for  something  of 
this  kind,  when  in  the  introduction  to  Chapter  VIII.  he  remarks,  that  a  different 
contract  from  that  of  iosuraoce  is  sometimes  found  in  the  policy,  and  that  it  wiU 
not  therefore  be  matter  of  surprise  that  the  principles  established  in  Chapter  I. 
do  not  in  all  cases  apply. 
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to  reyerse  such  a  sentence  rendered  in  favour  of  a  third     Chap.  XII. 

Sect.  III. 

party.  

After  having  spoken  of  baratry  as  it  presents  itself  with 
the  idea  of  crime  and  fraud,  let  us  view  the  same  subject 
under  a  milder  aspect,  and  this  will  afford  occasion  for 
Altering  into  some  detail. 


Section  IV. 

FAULT  OF  THE  CAPTAIN. 

It  has  just  been  seen  that  the  insurers  do  not  answer  for 
losses  which  have  happened  by  the  fault  of  the  master.  It 
is  essential  then  to  know  when  and  how  the  captain 
renders  himself  guilty  of  fault.  But  the  ideas,  which  one 
may  think  to  acquire  on  this  subject  from  theory,  are  not 
of  much  use  in  practice;  for,  as  Targa^  remarks,  it  is  as  >  Targ«, 09.70. 
difficult  to  define  the  faults  of  captains  as  those  of  phy- 
sicians :  Son  quesH  errorij  come  quelli  che  commettono  bene 
spesso  i  medicif  nel  curare  li  poveti  infermi. 

The  captain  is  an  agent  (mandataire  d  gage)j  who  is  $  1.  The  cap* 
responsible  for  very  light  faults.*     If  he  has  not  foreseen  bkTfor'^ry""' 
what  might  have  been  foreseen,  he  is  in  fault:  In  culpd  ^^E^^^^^^ 
censeri  debet  magister  navisj  quod  nan  prceviderit  id  quod  a  nauW;  stypman. 
diligenie  fuisset  provisum.^     He  is  in  fault,  if  he  has  failed  jj.**|tJ^Ji  J; 
through  ignorance  of  his  art:   Imperitia  culpts  adnume-  S*4%2f^Jip 

The  captain  is  bound  to  have  his  vessel  well  fitted,  pro-  i^iifU,  tt.de 
perly  caulked  and  well  conditioned,  so  that  it  may  arrive  7 2!^!  at  the 
safely  in  port,  and  tlie  eoods  be  delivered  safe  and  sound  timeofdepar- 

...  ture,  the  vessel 

at  the  place  of  their  destination.^    According  to  the  Ordon-  was  not  in  a 
nance,^  every  ship  was  presumed  to  have  been  at  the  time  worthineM. 
of  departure  in  a  good  state  for  navigation ;  it  required  to  JArt.  ^du  onpi- 
be  proved  that  at  the  time  she  sailed  she  was  incapable  of  ?i^^  r^J' 
navigating.    To  prevent  the  abuses  to  which  this  presump-  J*  '**"^**'  °'*^"  *'*• 
tion  led,  and  of  which  the  insurers  were  too  often  victims, 
the  Declaration  of  17th  August,  1779,  prescribes,  that  no 
vessel  shall  commence  lading  in  the  ports  of  the  kingdom, 
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Chap.  XII.     ^^^^'1  three  experts^  to  be  named  by  the  officers  of  the 

_  S^cT.  IV.      Admiralty,  have  prepared  a  prods  verbal,  certifying  that 

she  is  in  sound  condition,  properly  fitted,  equipped  and 

armed,  with  a  view  to  the  nature  or  length  of  the  intended 

voyage ;  and  that  when  ready  to  return  from  the  foreign 

port,  the  like  formalities  shall  be  observed  before  taking  on 

board  her  cargo  (i).     I  shall  examine  in  the  sequel,  if  in 

all  cases  of  loss  the  insurers  may  except  to  the  want  of 

this  procis  verbal, 

§  3.  If  the  ves-       T^^^  captain  would  be  in  fault,  if  he  had  laden  the  ship 

8el  was  laden     bevond   measure,   and    this    excess    had   occasioned   any 

too  deep,  or  the       -^  '  ^ 

cargo  badly       disaster.*^     So  also  if  he  had  not  ballasted  and  stowed  the 
»  L.  1,  c.  ne  quid  c^rgo  in  his  ship  in  a  proper  manner^  (A), 
orfoi?  wulJiiy,        He  must  provide  himself  with  a  good  crew.^    The  De- 
>  Art.  g,  du  c»-     claration  of  1727^^  permits  captains  to  compose  the  third 
hans^atique,  tit.    part  of  the  crcw  of  forcim  sailors,  and  forbids  them  to  take 

3,  art.  2.  '^  o  ' 

§  4.  If  he  baa  ou  board  a  greater  number.  It  also  forbids  them  from 
not  a  good  crew,  embarking  as  writer,  surgeon,  supercargo,  mate  or  as  petty 

•  L.  16,  ff.  de  rci  /»        •  •  -r         • 

Tindicatione ;  officcr,  any  foreigner,  even  though  naturalized.  In  times 
£i^*^i«Sii  ^^  ^^^»  ^^^^  point  of  discipline  is  not  observed ;  sailors  are 
dtac.  23,  n.  77.      taken  as  they  can  be  found :  Silent  leges  inter  arma.     But 

»•  Art.  16.  ,  -^  ^ 

»  Kuricke,  pag.    it  would  be  a  great  fault  to  set  sail  with  a  crew  too  small, 

703  and  724;  j         •  i         i      •  /y»    • 

Roccus,  de  navib.  and  evidently  insufficient  to  navig^ate  the  vessel." 

not.  62.  ,  -^         ^  ^ 

$5.  If  in  ex-  "  It  is  a  maxim  or  general  law  of  the  sea,"  says  Clei- 
^ioMhe'^  -     ^^>^^  "  ^^^^  t^^  master  shall  not  leave  port,  make  a  jettison, 

tain  has  not        cut  awav  masts  or  cables,  or  undertake  anything:  of  con- 
taken  the  ad-  -^   .    ,  ,  ,  ,  , 
▼ice  of  his         Sequence,  in  however  great  danger  he  may  be  engaged  or 

offi<»ra.°  surprised,  without  the  advice  and  counsel  of  the  majority 

w  cieirac,  p.  14.     of  the  crcw,  and  merchants,  if  there  be  any  on   board. 

The  master  must  assemble  all  to  deliberate  thereon."     Va- 
u  vaiin,  p.  381.     Hu  ^'  says,  that  ^'  if  the  captain  acts  and  takes  his  deter- 
mination contrary  to  the  general  advice,  he  renders  himself 

(t)  The  Code  de  Commerce,  Art  225,  still  requires  this  inspection  as  to  the 
point  of  sea  worthiness. 

(k)  Boulay  Paty  says,  the  question  whether  the  insurers  on  cargo,  with  the 
clause  against  baratry  of  the  master,  are  responsible  for  a  loss  occasioned  by 
want  of  proper  stowage,  was  decided  affirmatively  against  the  captain,  thoagh 
he  had  employed  the  services  of  a  tu>orn  officer,  and  consequently  against  the 
insurers,  by  arr^t  of  the  Cour  de  Rouen,  I4th  December,  1820. 


FAULT  OF  THE  CAPTAIN.  301 

ponsible  for  all  the  damages  resulting  therefrom."     Ku-     Chap.  Xll. 
xicke  ^*  holds  the  same  language.  ^^' 


This  doctrine  does  not  appear  to  me  exact.  It  is  not  a  ".ftt'*^*^®' 
^question  here  of  a  judgment  where  voices  are  to  be  counted 
£uid  not  weighed.  The  captain  is  master.  He  is  bound 
'tu>  take  advice,  but  the  law  does  not  oblige  him  blindly  to 
^nibmit  to  this  advice  if  it  is  bad,  or  if  under  the  circum- 
stances it  appear  so.     Such  is  the  doctrine  of  Casaregis.^*     "  i>iw.  m,  n.  i5. 

In  extraordinary  cases  it  is  customary  for  the  captain 
and  the  assembled  officers  to  draw  up  a  prods  verbal,  I 
£nd  among  my  papers  a  certificate  conceived  in  these 
'tjerms :  "  We,  captains  and  former  owners  of  merchant- 
^vessels,  testify  for  the  truth's  sake,  that  when  in  the  course 
c^f  navigation,  particularly  at  intermediate  ports,  there  hap- 
pens any  extraordinary  accident  which  concerns  ship  or 
crargo,  the  captain  fails  not  to  draw  up  a  prods  verbal 
'tJiereof,  which  he  has  signed  by  all  his  officers,  until  he  can 
jcnake  his  protest  before  some  consul  of  the  nation  or 
xnagistrate." 

There  will  be  found  at  the  end  of  the  present  chapter  §  6.  Other 

caaes. 

jseveral  cases  where  mention  is  made  of  fault  on  the  part  of 
tiie  captain,  touching  the  ship. 

The  captain  is  held  for  all  damages  which  happen  to  the  §  7.  Faults  of 
^oods  through  his  fault;  for,  on  being  paid  the  freight,  he  which  concem 
is  bound  to  deliver  up  the  goods  such  as  he  has  received       ^*^'' 
%hem,  unless  the  damage  proceeds  from  an  accident  which 
c:x>iild  not  be  foreseen  nor  prevented.^^    The  captain  is  m  conioiato, 
x^sponsible  for  the  &:oods  on  the  footing:  of  the  bill  of  duc.  19,  n.  i9; 

,  ,  ^  ^  Targa,ch.  28, 

Xading.^^     la  spite  of  the  clause  said  to  be,  before  men-  "JV-'^S^' 
^oned,  the  insurers  are  responsible  for  average  losses,  if  °°*-  *^* 

.     .  o  '         IT  Supra,  ch.  11, 

\}y  the  consular  protest  it  is  proven  that  the  ship  has  been  »^'  2  '^^  s- 
^^orsted  in  a  tempest.     In  the  course  of  the  present  chapter, 
several  cases  will  be  seen  where  mention  is  made  of  faults 
on  the  part  of  the  captain,  touching  the  goods. 

In  a  suit  now  pending  in  our  Admiralty,  it  is  a  question  Damage  caused 
whether  the  captain  is  held  for  damages  caused  by  rats.  ^^  ^^' 
On  this  point  the  Consolato  ^^  provides  :  "  If  the  merchan-  »  ch.  65  and  66. 
dize  laden  on  board  the  ship  is  found  eaten  by  rats,  and 
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Cbap.  xn.     the  precaution  has  not  been  taken  of  placing  cats  on  board, 
'. — '. —  the  master  is  held  for  the  damage.    The  master  is  not 


responsible  for  damage  caused  by  rats,  if  the  cats  which 
were  on  board  have  died  during  the  voyage,  provided  that 
at  the  first  place  where  he  has  touched,  he  has  not  neglected 
to  procure  others/'  Such  is  the  doctrine  of  all  our  au- 
•  casaregfa,         thors,*^  who  citc  the  law*'  which  decides,  Si  fuUo  vesti- 

diae.2S,  11.73;  '  i 

SSrai^not^s-    ^^'^^^  poUenda  acceperit,  eaque  mures  roserintf  ex  locato 
?8iTr1iSS^*'  ^^^^^^^y  ywwi  debuit  ab  hoc  re  cavere. 

p.  rW;  Targa,  * 
p.  119. 

*•  L.  IS,  }  6,  ff. 


Section  V. 

FAULT  OF  THE  MARINERS. 

The  insurers  do  not  answer  for  losses  arrived  by  the 
fault  of  the  mariners,  unless  there  is  agreement  to  the  con- 
trary.    It  is  proper  then  to  give  some  idea  of  the  faults  of 
which  the  mariners  may  be  guilty. 
$  1.  Former  Our  authors  speak  of  sailors  in  a  style  little  favourable 

marioen.^  ^  them ;  but  their  praise  certainly  requires  deduction,  par- 

ticularly in  the  age  in  which  we  live.    They  are,  say  they, 
bad  persons,  thieves,  intractable,  and  loaded  with  aU  the 

>  CoDMiato,  t^«5  which  they  gather  in  the  ports  they  visit.^  For  the 
PMt.5,'§4;  Ku-  purpose  of  holding  such  people  to  their  duty,  it  has  been 
cjeiric.  p.  489.      ncccssary  to  confer  on  the  captain  a  power  and  a  kind  of 

jurisdiction  capable  of  preserving  or  restoring  good  order 

>  ordon.  art.  ss,  on  board  his  ship.^  Formerly  the  captain  had  authority  to 
ordoB.  i78i/       put  ou  shorc  Quarrelsomc  and  disobedient  sailors,'  but  at 

tit.  8,  art.  M.  '^  ^  ,  ' 

scoiuoiaio,  the  present  day  he  has  not  this  right  during  the  course  of 
moud'oteron,     the  voyas^e,  because  the  law  affords  him  sufficient  means  to 

art.  5;  Ordon.  ^~&  ' 

wfabuy.  art.  M.  repress  their  misconduct.*  The  Ordonnance  *  says,  "  The 
dea  matdota.        sailor  or  Other  person  who  shall  have  set  the  liquors  run- 

*  Art.  7,  daa 


ning,  destroyed  the  bread,  made  a  leak  in  the  ship,  excited 
sedition  to  break  up  the  voyage,  or  struck  the  master  with 
arms  in  his  hands,  shall  be  punished  with  death.^  This 
punishment  would  belong  also  to  any  officer  or  passenger 
•  Ttesa,  ch.  11,     who  should  be  guilty  of  Uke  crimes.* 
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In  cases  of  a  capital  crime,  the  captain,  assisted  by  his     Chap.  XII. 
officers,  must  make  the  delinquent  a  prisoner,  draw  up  the   '- — *■■ — 


proceedings  necessary  for  the  instruction  of  the  process,  and 
^(end  the  guilty  person  before  the  officers  of  the  admiralty 
of  the  first  place  within  the  kingdom  where  the  ship  shall 
^UTiveJ  The  captain  being  then  a  magistrate  on  board  ^  Art.  23,  du  cq>i- 
^lip,  he  must  know  how  to  make  himself  respected.  He 
'^vould  lower  his  character  if  he  maltreated  his  sailors,  and 
xnore  still  if  he  should  have  the  baseness  to  strike  them. 
Such  conduct  would  deserve  severe  punishment  by  the 
fudges  before  whom  the  complaint  should  be  made. 

The  inferior  who,  in  such  a  case,  should  have  placed 
Iiiimself  on  defence,  and  repelled  force  by  force,  would,  ac- 
irding  to  the  circumstances,  be  excused,  at  least  to  a  cer- 
point  The  Consolato  says,  ^'  The  mariner  must  suffer 
patiently  injuries  done  to  him  by  the  master.  If  the  latter 
snins  at  him,  he  should  retreat  towards  the  prow ;  if  pur- 
sued he  must  fly  to  the  other  side ;  but  if  still  pursued, 
lae  may  defend  himself,  calling  on  the  crew  to  witness  the 

lecessity  that  obliges  him  to  repel   force  with   force."®  •ch.iM. 
le  Jugemens  dHOleron^  provide,  "  If  the  master  strike  •Art. 2. 
of  his  people,  the  person  struck  must  take  without 
^retaliation  the  first  blow,  as  with  the  fist  or  palm.     But 
m£  the  master  strike  again,  the  latter  may  defend  himself; 
wuad  if  the  mariner  strike  first,  he  shall  pay  100  sous  fine 
or  lose  his  hand."     The  Ordonnance  of  Wisbuy  says,*®  '•  Art.  24. 
^iwhoeyer  shall  strike  the  master  shall  pay  100  sous  or  lose 
liis  hand;  but  if  the  master  strike  first  he  may  receive  v5ta*«f'"' 
fclow  for  blow." 

The  captain,  bound  to  have  his  eye  over  all,  is  responsible  $  2.  Does  the 
for  thefts  committed,  and  damages  caused  by  the  sailors ;  ^t\,\il^T^^ 
unless  there  be  proof  that  it  was  not  in  his  power  to  prevent  feasance  of  the 

*  t^  r  mannen? 

them." 

The  insurers  are  not  responsible  for  the  misfeasance  of  J  3.  Where  the 

iDsorere  do  not 

the  mariners,  unless  by  the  policy  they  are  charged  with  aatwer  therefor. 
haratry  of  the  moBter.  The  word  master  comprehends  here  "gPaJSU^p^Si. 
all  those  who  are  employed  at  wages  on  board  the  ship.       S^ShK'irtSef' 

p.  724. 
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Sect.  VI. 


Section  VL 
fault  of  the  passengers  and  soldiers  on  board. 


1  L.  1,  f  1,  ff. 
nmutae. 


The  law*  says,  that  the  captain  is  guarantor  not  only  for 
the  misconduct  of  the  mariners  but  also  for  that  of  the 
passengers :  Factum  non  solilm  nautarum  prcestare  debetj 
sed  et  vectorutn.  Whence  it  seems  that  the  insurers  are  not 
responsible  for  losses  and  damages  occasioned  at  sea  by 
passengers  or  soldiers. 

This  is  true,  if  it  has  been  in  the  power  of  the  captain  to 
prevent  it ;  but  if  there  has  been  absolutely  no  fault  on  his 
part,  the  accident  which  has  happened  at  sea,  through  the 
fault  of  passengers  or  soldiers,  will  be  at  the  charge  of  the 
insurers,  because  the  Ordonnance  excepts  only  losses  which 
happen  through  the  fault  of  the  master  and  mariners.  The 
case  is  to  be  decided  by  the  general  rule,  which  throws  on 
the  insurers  every  loss  and  damage  happened  at  sea.^ 

Still  however  Art.  12'  decides,  that  what  happens  through 

l^^^diRLiirt.  ^^^  ^^*  ^^  ^®  merchant  shippers  is  not  reputed  to  be  a  periL 

But  by  merchant  shipper  must  be  understood  he  who  has 
laden  goods,  on  which  moneys  have  been  raised  on  maritime 
loan,  and  by  analogy  he  who  has  laden  effects  that  have 
been  insured ;  for  if  any  other  merchant  shipper  embarked 
on  board  the  ship,  had  occasioned  by  his  act  any  damage 
or  disaster  to  the  property  of  others,  without  the  captain 
being  able  to  foresee  or  prevent  it,  I  think  the  insurers  of 
the  property  injured  would  be  responsible  for  the  accident, 

«  seemyTrmiti    saviug  to  them  recoursc  against  the  guilty  party .^ 

des  contr.  i  U 
groMe,  ch.  7, 
MCt.  3. 


*  See  the  next 
■ection  for  an 
arrit  rendered 
againit  the  in 


*  Contr.  4  la 
groaee. 


Section  VII. 


REVOLT  OF  the  CREW. 


I  find  among  my  papers  a  sentence  rendered  in  July, 
1678,  by  the  Admiralty  at  Marseilles.  Several  individuals 
had  shipped  goods  on  board  the  barque  Bon  Jesus  Sonnor 
venture,  and  caused  them  to  be  insured.  In  the  course  of 
the  voyage,  the  mariners  having  murdered  the  master,  the 
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writer,  the  mate  and   the  pilot  (Z)  rendered  themselves     Chap.  Xll. 
masters  of  the  barque,  and  made  sail  for  the  Archipelago. 


The  insurers  were  condemned  to  pay  the  sums  insured. 
At  the  present  day  the  insurers  would  not  be  responsible 
for  an  accident  of  this  kind,  except  in  the  case  that  they 
had  rendered  themselves  guarantors  against  baratry  of  the 
master. 

Targa,^  who  says  that  by  the  Statute  of  Genoa  the  in-  '  ch*p.  74. 
surers  are  not  responsible  for  baratry,  decides,*  that  if  the  '  ch»p.  es. 
people  on  board  quarrel  together,  fight,  kill  or  wound  each 
other,  so  that  the  service  of  the  ship  suffers,  the  insurers 
are  responsible  for  the  damage  occasioned  by  this  event : 
Questo  sinistro  come  fatale  per  lo  danno  che  ne  risultay  vien 
d  carico  delli  assecuratori  come  case  fatale,  ed  impensato. 
But  Targa  is  not  speaking  here  of  a  case  of  baratry  pro- 
perly so  called,  since  the  object  of  the  contentious  sailors  is 
neither  to  interrupt  the  voyage  nor  to  be  guilty  of  treason 
towards  the  ship.  It  has  been  seen  that  at  Genoa  baratry 
is  distinguished  from  other  crime,  and  that  the  insurers  are 
responsible  for  the  fault  of  the  captain  and  of  the  mariners 

to  the  assured,  who  is  not  owner  of  the  ship.*    The  decision  »  caMregi*,  disc 

'  ,  ^  1,  n.  75. 

of  Targa  then  has  relation  to  the  usages  of  Genoa,  and  no 
consequence  is  to  be  drawn  from  it. 

Among  us  the  insurers  would  answer,  neither  for  the 
quarrels  and  fights  of  the  mariners,  mentioned  by  Targa, 
nor  even  for  a  revolt  of  the  crew,  because  according  to  the 
Ordonnance  they  are  not  held  for  losses  which  happen 
through  the  fault  of  masters  and  mariners  (m). 

The  following  case  it  has  been  attempted  to  confound 
with  that  of  revolt,  but  it  is  essential  to  distinguish  it.  If 
firom  fear  of  making  shipwreck,  or  of  being  taken  by 


(/)  The  pilot  was  an  officer  usually  found  on  board  French  vessels,  whose 
duties  and  qualifications  were  those  the  name  indicates,  with  those  of  sailing 
master  superadded,  and  whose  presence  in  the  ship  in  most  cases,  particularly 
in  those  of  familiar  voyages,  obviated  the  necessity  of  hiring  for  the  none§  the 
services  of  another. 

(m)  Unless  the  policy  contain  the  clause  held  for  baratry  of  the  master, 
which  Emerigon  has  before  stated  is  not  usually  inserted  in  the  Marseilles 
fonn. 


306  OF  MARITIME  BISKB. 

Chap.  XII.    enemies,  the  crew  refuse  to  continue  the  voyage  and  to 
SicT.  VII.     ^j^y  ^j^^  captain,  this  is  not  rerolt ;  for  the  just  fear  of 


danger  is  a  species  of  violence,  and  a  peril,  for  which  the 
*  Tvgs,  eh.  69;    insurcrs  are  responsible.^    In  cases  of  donhLfauU  and  still 

Caniegii,diic.tS,  ^ 

n-  M.  less  baratry,  properly  so  called,  are  not  to  be  presumed. 

Prooft  are  necessary. 

1.  In  1743  Sieur  Jean  Antoine  Rcux  caused  himself  to 
be  insured,  96,600  livres,  on  the  body  and  cargo  of  the 
vessel  Aurorey  Captain  Mouton,  out  and  back  to  the  French 
islands  of  America.  The  vessel  arrived  at  Martinique,  and 
made  there  a  long  stay.  On  the  28th  November,  1746, 
she  left.  On  the  9th  December  following  the  crew  alleged 
that  the  ship  was  making  a  great  deal  of  water,  and  that  it 
was  necessary  to  make  for  the  nearest  land.  The  captain 
was  of  a  contrary  opinion.  Here  is  the  tenor  of  the 
procis-^verbaL  ^  The  chief  of  the  mutineers  told  the  captain, 
impudently,  to  change  his  course  for  the  nearest  land ;  that 
he  was  speaking  in  the  name  of  the  whole  crew.  The 
captain  having  replied  that  he  should  pursue  his  voyage,  all 
the  crew  presented  themselves  before  him  to  oblige  him  to 
yield.  The  sailors  attempted  to  hale  up  the  mainsail,  but 
the  captain  preventing  it  they  retired,  saying  they  would 
oblige  him  to  do  so  either  willingly  or  by  force.  The  neit 
day  but  one  they  all  returned  to  the  charge,  demanding  an 
answer  from  the  captain.  It  was  to  the  effect  that  he 
should  continue  his  voyage,  and  that  he  would  blow  out  the 
brains  of  the  first  man  who  should  dare  oppose  him.  One 
of  them,  by  name  Roubaud,  replied,  in  that  case  they  would 
sweep  the  quarter  deck  with  the  ship's  guns.  At  one  hour 
after  meridian  of  the  same  day  the  rising  was  generaL  They 
cried  out  to  the  man  at  the  wheel  to  port  the  helm.  Thej 
haled  up  the  sails,  put  the  wind  behind  the  ship,  and  ren- 
dered themselves  masters  of  the  vessel,  the  captain  and  four 
officers  not  being  strong  enough  to  resist  them.  They  then 
requested  the  captain  to  give  them  a  route,  or  they  would 
beach  the  ship  on  the  first  land  they  made.  The  officers, 
to  avoid  a  greater  evil,  gave  them  a  route  to  the  eastward 
of  the  dangerous  ground  on  the  north  of  the  island  of  Saint 
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Domingo,  for  Cape  Frangois,  the  least  distant  port."    The     Chap.  Xir, 

^n'oei^-^verbal  was  drawn  up  1 1th  December.  '- ^- 

On  the  15th  of  the  same  month,  Cape  Francois  being 
three  leagues  distant,  the  ship  was  taken  by  an  English 
brigantine.    The  insurers,  being  called  on  for  payment  of 
the  loss,  alleged  that  this  was  a  case  of  revolt,  for  which 
they  were  not  bound.    After  such  an  accusation  it  might 
liave   been  necessary  to  proceed   criminally  against  the 
guilty.      But  perhaps  the  captain's  intrepidity  deceived 
itself;  it  may  be  that  in  his  report  he  had  desired  to  appear 
eonrageouB,  and  to  shield  himself  from  blame.     In  short, 
the  crime  of  the  mariners  was  not  proven ;  in  doubt  then, 
their  innocence  was  necessarily  presumed.    Sentence  ren- 
dered by  our  Admiralty,  6th  June,  1747,  condemned  the 
insurers  to  pay  the  loss,  to  which  decision  they  submitted. 
2.  On  the  22nd  January,  1760,  the  ship  Victoire,  captain 
^ean  Brinquantj  sailed  from  Grenada.     On  the  7th  Feb- 
nary  he  experienced  bad  weather.     The  vessel  sprung  a 
leak.    ''The  crew  demanded  to  put  into  port.    The  captain 
^wonld  not  consent,  because  he  believed  the  ship  could 
carry  them,  with  care,  since  the  water  was  not  increasing, 
in  spite  of  the  force  of  the  wind.     On  the  10th  August,  in 
the  morning,  he  ordered  the  crew  to  work,  to  continue  the 
"Voyage.     The  men  would  not  do  anything,  and  retired 
forward.   The  master  and  second  mate  parleyed  with  them. 
It  was  impossible  to  make  them  work.     The  ship  was  not 
miaking  more  water  than  usual,  though  she  had  laboured 
XEiuch  for  twenty-four  hours.   The  captain  assembled  all  the 
crew,  represented  to  them  they  might  pursue  the  voyage 
^thout  fear ;  that  he  valued  his  own  life  as  much  as  they  did 
theirs ;  that  if  there  was  danger  he  would  not  expose  him- 
self to  it     On  which  the  second  mate  said  that  he  wished 
to  put  in,  and,  turning  to  the  crew,  he  added,  that  the  first 
man  who  should  lay  hand  to  work  would  repent  it.    The 
captain  upon  this  struck  the  mate.     The  latter  seized  a 
cutlass  to  defend  himself,  and  the  captain  was  obliged  to 
fetreat  aft,  without  being  able  to  make  himself  obeyed. 
In  this  state,  on  the  18th  February,  the  ship  put  in  to 

x2 
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Chap.  XII.     St  Croix,  a  small  Danish  island  of  very  limited  resources. 

Sect.  VII.  ,  '  ,,,,,. 

where,  after  many  reports  and  delays,  the  ship  was  con- 
demned as  unseaworthy." 

Sentence,  22nd  January,  1763,  rendered  by  our  Admi- 
ralty, in  favour  of  the  Sieur  Michel  Rodrigues,  merchant  at 
Rochelle,  condemned  the  insurers  to  pay  the  sums  insured. 
The  same  observations  apply  to  this  sentence  as  to  the 
preceding  one. 

3.  In  1760,  the  king  granted  to  Sieur  Joseph  Raphael 
the  ship  Vierge  du  Rosairey  for  a  cruizing  and   trading 
voyage,  out  and  back,  to  the  French  islands  in  America, 
on  the  conditions  fixed  by  the  treaty  signed  at  Versailles. 
The  ship  was  anchored  in  the  port  of  Toulon.    It  had  been 
rigged,  fitted  out,  and  provided  with  all  that  was  necessary. 
The  command  was  given  to  Captain  Joseph  Rigordy.    The 
crew  was  composed  of  307  men,  independently  of  a  de- 
tachment of  60  marines,  under  the  orders  of  a  captain  at 
arms.     She  set  sail  14th  April,  1761.     The  voyage  was 
fortunate  until  the  1st  of  May.    Then,  meeting  with  some 
English  vessels.  Captain  Rigordy  was  forced  to  seek  refuge 
at  Carbonni^re,  where  he  was  kept  by  the  enemy  until  the 
17th  June  following.    He  again  set  sail.    On  the  23rd  June 
he  was  in  sight  of  the  Straights.    A  calm  prevented  him 
from  entering,  and  the  currents  swept  him  on  the  coast  of 
Spain,  between  Marsella  and  Estropone.    The  appearance 
of  two  English  vessels  obliged  him  to  moor  ship  in  the 
latter  place,  where  the  enemy  blockaded  him.    On  the  16th 
October,  the  wind  favouring  him,  he  cut  his  cables  and  ran 
for  Malaga,  with  the  intention  of  taking  in  provisions,  of 
which  he  had  need.    He  was  pursued  there  by  the  English. 
On  the  18th  October  they  disappeared.    He  demanded  of 
the  commandant  permission  to  set  sail.    It  was  not  granted 
until  the  28th  October.    Finally,  30th  October,  he  departed, 
afler  having  provided  himself  with  various  necessaries.    The 
next  day  but  one  he  captured  an  English  vessel,  which  he 
sent  in  to  Marseilles.     On  the  3rd  January,  1762,  off  the 
point  of  Alberan,  all  the  crew  assembled  aft.    The  captain, 
surprised,  demanded  what  they  wanted.  One  of  the  soldiere^ 
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raising  his  voice,  replied,  toe  wish  to  go  to  Toulon.    They     Chap.  XII. 
then  all  cried  out,  To  Toulon^  vive  le  Roi  !  to  Toulon!    They 


alleged  as  a  reason,  fear  of  the  enemy,  &c.  The  captain 
tried  to  calm  them;  but  not  succeeding,  told  those  who 
wanted  to  go  to  Toulon  to  go  afl,  and  those  who  wished 
to  pursue  the  voyage  to  go  forward.  The  number  of  the 
latter  was  only  thirty.  In  this  state,  the  captain  not  being 
able,  because  of  the  great  number,  to  employ  force,  having 
besides  several  English  prisoners,  was  constrained  to  leave 
the  Cape  to  the  east.  On  the  13th  January,  1762,  the  ship 
having  returned  to  the  roads  of  Toulon,  the  captain  made 
his  consular  protest.  The  crew  and  the  mutinous  soldiers 
"were  arrested,  but  subsequently  enlarged,  with  the  exception 
of  three  under  officers  of  marines  and  two  of  the  soldiers. 
The  former  were  degraded,  the  latter  condemned  to  one 
year's  imprisonment,  and  the  whole,  together  with  the 
crew,  excepting  the  boys  and  certain  others  pointed  out 
1>y  the  captain,  were  deprived  of  their  wages  from  the  said 
Srd  January. 

It  was  a  question  whether  the  breaking  up  of  the  voyage 
should  be  at  the  charge  of  the  insurers.  Several  sentences 
of  the  admiralty  at  Marseilles,  rendered  in  December,  1764, 
^ere  in  their  favour.  Escalon,  one  of  the  assured,  appealed 
from  the  sentence  rendered  against  him,  and  on  30th  June, 
1767,  obtained  an  arrfit  reversing  the  sentence.  Raphael, 
^maat  and  Creuzet  also  appealed,  (for  whom  Messrs. 
Crignoux  and  Massel  were  concerned,)  and  on  the  16th 
July,  1768,  an  arrfit,  on  the  report  of  M.  de  Balon,  re- 
versed the  sentence.  The  insurers  carried  one  of  these 
an^ts  to  the  court  of  last  resort,  and  the  suit  is  now  (1782) 
still  priding  before  the  parlement  of  Bordeaux.  The  three 
under  officers,  and  the  two  soldiers  punished,  did  not  be- 
long to  the  ship,  and  were  not  properly  part  of  the  crew. 
They  were  placed  on  board  by  superior  authority,  and  ac- 
cording to  the  Ordonnances  of  1543  and  1584,  cited  in 
Cleirac,^  the  owners  were  not  responsible  for  their  acts.         «  cieirac,  p.  hp. 

I  have  been  glad  to  recall  somewhat  at  large  these  deci- 
sbns,  because  similar  cases  may  yet  present  themselves. 
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Cbap.  xir. 

Sscr.  VII. 


•  Valin,  p.  793. 


and  that  it  may  not  be  concluded  among  us,  that  revolt 
on  the  part  of  the  mariners  is  at  the  charge  of  the  in- 
surersy  who^  as  in  these  instances,  are  not  bound  for 
baratry  of  the  master,  which  is  not  customary  at  Marseilles. 
It  is  different  at  Bordeaux,  at  Nantes,  and  elsewhere, 
where  the  insurers  render  themselves  in  the  policy  gua- 
rantors against  baratry  of  the  master  and  mariners.^ 


Section  VIII. 


DESERTION  OF  THE  CREW. 


>  Coniolato,  ch. 
IM;  Stat,  de 
Marseilles,  p. 
456;  Droit  ban- 
seatique,  tit.  i, 
art.  1 ;  Ordon.  de 
Wisbuy,  art.  1 ; 
Ordonnance  de 
1681;  Des  mate- 
lots,  art  S  and  3. 


There  are  a  great  many  laws  which  have  been  made 
against  sailors  who  are  deserters.^  This  multiplicity  of 
laws,  widely  differing  from  each  other,  is  a  proof  that  the 
subject  has  never  been  well  understood,  or  that  it  is  impos- 
sible to  reduce  it  to  any  fixed  rules.  When  the  insurers 
have  bound  themselves  for  baratry  of  the  master,  they  are 
responsible  for  damages  which  have  happened  through  the 
desertion  of  sailors. 

I  have  never  known  the  desertion  of  sailors  to  occasion 
the  loss  of  a  merchant  ship.  In  voyages  to  the  French 
West  Indies,  hardly  has  the  vessel  arrived,  than  almost  all 
the  sailors  desert,  for  the  purpose  of  engagii^  on  board 
some  other  vessel.  They  are  then  replaced  by  new  comers^ 
who,  already  paid  for  the  passage  out,  hasten  to  earn 
higher  wages  for  the  voyage  home.  In  this  way  they 
remain  at  the  islands  the  least  time  possible ;  they  fly  from 
idleness  and  dissipation,  and  are  constantly  at  sea.  Such 
is  the  genius  of  seamen !  Chilled  with  terror  at  the 
sight  of  maddened  waves,  they  regret  the  life  of  the  town 
and  the  fields.  Arrived  in  port,  they  throw  themselves 
again  into  the  same  dangers  from  which  they  have  just 
escaped. 

Luctantem  Icariis  Jluctibus  Africum 

Mercator  metuens,  otium  et  opjndi 

Laudat  rura  sui;  mox  refidi  rates 

Quassas,  indocilu  pauperiem  paU* 
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Chap.  XII. 
Skt.  IX. 

Section  IX. 

OF  THE  PROPER  VICE  OF  THE  SUBJECT. 

Losses  proceeding  from  the  proper  vice  of  the  subject  $  i*  The  in- 
and  its  intrinsic  nature^  ex  vitio  rei  et  intrinsecd  gus  naturd,  answer  for  Iosms 
are  not  at  the  charge  of  the  insurers.^    Such  is  the  decision  SJ^pro^r^S^ 
of  the  Guidon  and  the  R^dement  of  Amsterdam,  and  the  f '  ^^e  subject 

^  ■  Stypman.  p.  457 ; 

rule  has  been  adopted  by  the  Ordonnance^  when  there  is  no  2?? -^SigL  d'Am- 

agreement  to  the  contraary.^    It  has  been  seen  in  Chap.  X.  J^fT^aSw!* 

sect  2f  that  in  the  policy  '^  the  assured  must  designate  the  *  Ait.  S9. 

merchandize  subject  to  leakage;   otherwise  the  insurers 

will  not  be  responsible  for  damages  which  may  happen  to 

them  through  tempest.*^  ^  •  -^-  »>»  *»•  *• 

1.  The  insurers  are  not  then  bound,  says  Pothier,  for 
diminution  which  happens  to  merchandize^  through  the 

leakage  to  which  they  are  naturally  subject.^    '^  This  ordi-  *  Pouaer,  n.  66. 

nary  and  inevitable  leakage/'  says  Valin,  '^  however  safe 

the  voyage,  proceeding  from  the  proper  vice  of  the  subject, 

cannot  be  a  maritime  risk."^    The  latter  author  observes,  *  vaiiii,p.78. 

that  ^  the  natural  and  ordinary  leakage,  with  respect  to 

voyages  from  America,  and  others  of  long  course,  is  fixed 

for  brandies,  wines,  cordials,  and  other  liquors,  oils,  &c.,  at 

12  or  16  per  cent;  for  raw  sugars,  at  13  or  14  per  cent; 

for  indigo,  from  10  to  20  per  cent,  and  sometimes  more, 

according  as  it  has  been  shipped  more  or  less  dry.    In 

shorter  voyages,  as  from  the  Mediterranean  to  Flanders, 

to  HdOand,  to  the  Baltic,  the  ordinary  leakage  of  liquors 

IS  from  3  to  4  per  cent;  and  if  it  is  only  a  passage  from 

Aqnitaine  to  Normandy,  Picardy,  or  anywhere  in  the 

channel,  the  leakage  is  estimated  at  only  2  or  3  per  cent ; 

aad  80  with  other  distances  in  proportion,  where  there  is 

no  particular  agreement  in  the  policy. 

2.  The  Guidon  says,  ^  if,  by  pitching  or  rolling,  the 
merchandize  subject  to  leakage  has  been  so  much  dis- 
turbed that  the  contents  have  broken  out,  and  been  scat- 
tered and  confounded,  provided  there  has  not  been  faulty 
stowage,  the  loss  shall  be  average  to  the  insurers."^    Thus  « ch.  r,  111.11. 


312  OF  MARITIME  RI8K8. 

Chap.  XII.     speaks  Pothier,  '^  If  a  tempest  had  occasioned  a  leakage 
much  more  considerable  than  the  ordinary  leakage,  the 


insurers  would  be  held  to  give  account  of  this,  deducting 
what  the  ordinary  leakage  may  be  thought  to  amount  to ; 
provided  always,  the  assured  have  declared  in  the  policy 
the  merchandize  subject  to  leakage." 
'  Alt.  IS.  3.  Though  the  loss,  says  the  Ordonnance,^  which  hap- 

pens through  the  proper  vice  of  the  subject,  is  not  a 
maritime  risk  properly  called,  still  nothing  prevents  the 
insurers  from  rendering  themselves  responsible  by  a  special 
agreement* 

4.  Valin,  in  the  place  cited,  remarks  that  at  Rochelle  it 
is  much  the  custom  to  determine  the  quantity  beyond 
which  the  insurers  are  to  answer  for  the  leakage.  I  do  not 
think  this  custom  has  been  adopted  among  us,  at  least 
without  a  special  agreement 

6.  The  clause  free  of  leakage  discharges  the  insnreiB 
from  all  leakage,  even  that  which  happens  by  vU  nuffor* 
In  1772,  Farain  and  Montagne  effected  insurance  for  3,800 
livres,  out  from  Cette  to  St.  Valery,  on  cargo  consisting 
of  brandies  laden  on  board  the  vessel  called  the  Chcmvelmf 
captain  Blayr6,  free  to  the  insurers  of  leakage.  The  vessel 
encountered  several  storms,  but  arrived  at  St  Valery.  The 
brandies  were  found  in  a  piteous  state ;  several  barrels  were 
entirely  empty.*  The  experts  who  certified  the  damage, 
declared  that  it  proceeded  from  the  bad  weather  the  vessel 
had  experienced  on  the  passage,  I  was  consulted  by  Famin 
and  Montagne,  and  advised  them  they  had  no  demand  to 
make  against  the  insurers,  because  of  the  stipulated  clause. 
But  if  the  barrels  had  been  thrown  into  the  sea  or  staved, 
for  the  common  safety,  it  would  then  have  been  a  case  of 
jettison,  for  which,  in  spite  of  the  clause  free  of  leakage^ 
the  insurers  would  have  answered.  This  clause  relates 
only  to  the  leakage  which  happens  without  the  act  of  man; 
it  has  much  less  extent  than  the  clause  free  of  average^  of 
which  I  shall  speak  in  sect  45. 
$  3.  Cables  ''  The  loss  of  an  anchor,"  says  Valin,  '^  by  the  fretting  of 

parted  by  rocks,  ^^  cable  against  rocks,  which  have  broken  and  cut  it,  ia 
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not  a  damage  arrived  by  a  peril  of  the  sea.     It  is  a  natural     Chap.  xil. 
consequence  of  the  service  of  things  destined  to  the  use  of 


the  vessel.  In  the  same  way,  no  demand  can  be  made  on  Jj^^^T'  *^*^ 
the  insurers  for  what  the  vessel  has  lost  of  value  by  addi- 
tional service,  or  for  rigging  or  sails  worn;  so,  the  ship 
being  at  anchor,  if  the  cables  are  worn,  parted,  or  are  cut 
by  the  effect  only  of  currents  or  the  vessel  swinging.  It 
would  be  different,  if  the  violence  of  the  winds  or  waves 
obliged  them  to  cut  the  cables  or  caused  them  to  part ;  and 
so,  if  the  wind  carried  away  a  sail,  or  a  yard  or  spar."®         to&  T'm 

The  fault  is  presumed  to  proceed  from  the  thing  itself,  ^  4.  The  yice 
when  it  is  of  a  nature  to  spoil  and  perish.    The  burden  of  ^t'b  thcTna-^ 
proof  then  rests  with  the  assured  to  show  it  is  the  effect  tureoftheihmg. 
of  the  accident. 

The  insurers  answer  for  the  death  of  animals  insured,  if  Death  of 
it  proceeds  from  tempest,  from  the  fire  of  an  enemy,  from 
Jettison,  or  any  other  accident;  but  not,  if  from  sickness. 
Horses  had  been  shipped  on  board  a  pinqtie.  Some  of 
them  died  on  the  voyage.  The  insurers,  proceeded  against 
for  payment  of  this  average,  had  sentence  in  their  favour, 
21st  March,  1769.  It  would  have  been  otherwise,  had  the 
horses  been  struck  by  lightning,  or  killed  by  the  fire  of  an 
enemy,  or  drovmed  in  a  stranding,  &c. 


Section  X. 

DEATH  AND  REVOLT  OF  NEGROS. 

Valin^  and  Pothier  agree  in  saying,  that  when  animals  i  Ait.ii. 
or  negros  have  died  from  natural  causes,  or  even  when 
negros  through  despair  have  committed  suicide,  the  in- 
surer is  not  held ;  for  these  are  losses  arrived  through  the 
nature  or  vice  of  the  thing,  or  negligence  of  the  master, 
not  to  be  imputed  to  the  insurer  without  express  agree- 
ment :  otherwise,  if  they  were  drowned  in  a  tempest  or 
kiUed  in  a  battle.  Valin,  in  the  place  cited,  adds,  "  if  the 
slaves  are  killed  or  thrown  into  the  sea  in  a  revolt,  the 
insurer  is  answerable.'' 
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Chap.  XII.         In  Chap.  VIII.  sect  4,  I  have  spoken  of  the  brigantine 

'—^ —  Com^e  (2 'J&totn^,  Captain  Jean-Jacques  Ollivier.  Thisvesee!, 

equipped  with  a  crew  of  nineteen  men,  arrired  at  the  lale 
of  Grambia,  where  the  captain  purchased  nineteen  slaTes. 
The  second  mate  died.  The  vessel  touched  at  Goree,  where 
Captain  Ollivier  and  the  first  mate  died.  Csesar  Grasqoi, 
the  next  officer  in  rank,  took  command  of  the  brigantine, 
and  appointed  Graspard  Benoit  his  second.  They  then 
purchased  fourteen  slaves,  which  made  the  whole  number 
thirty-three,  to  wit,  eleven  negros,  four  negresses,  dgfateai 
negrolinffs. 

They  made  haste  to  quit  this  pestiferous  coast,  where  the 
fever  had  seized  nearly  the  whole  remainder  of  the  crew, 
and  directed  their  course  to  the  French  West  Indies.  On 
the  passage  the  negros  made  themselves  masters  of  the 
berth  deck,  penetrated  into  the  magazine,  whence  they 
mounted  into  the  cabin,  fortified  themselves  there,  seized 
the  arms,  and  commenced  firing.  G^spard  Benoit  was 
killed ;  others  were  wounded.  The  remainder  of  the  crew 
fled  to  the  quarter  deck  and  before  the  mainmast,  where 
they  remained  for  four  days,  without  other  provision  than 
an  anker  of  brandy.  During  this  period  the  brigantine 
was  blown  about  by  the  wind,  without  course  or  direction. 
At  last  a  vessel  was  seen  in  the  distance.  They  hoisted  a 
flag ;  signals  were  multiplied.  This  vessel,  which  was  the 
Brunette^  of  Bordeaux,  Captain  Jean  Malleville,  bore  down 
for  them;  Grasqui  and  his  people  fled  on  board  of  her, 
leaving  behind  them  a  sick  apprentice,  and  a  small  boy 
whom  the  revolted  negros  had  kept  near  them.  The 
Brunette  arrived  at  Martinique,  where  Captain  Gasqui  made 
his  protest  before  the  consul. 

The  negros,  delivered  from  the  presence  of  the  French 
crew,  enjoyed  for  some  time  the  liberty  for  which  they  had 
fought  But  they  were  ignorant  of  the  art  of  navigation ; 
and  the  brigantine,  in  pursuing  her  route  at  ha[diazard,  was 
stranded  on  the  rocks  of  one  of  the  Caique  islands,  where 
the  negros  fled  ashore.  An  English  boat,  belonging  to 
Bermuda,  happened  to  be  there  at  the  time,  and  its  crew 
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sitnpped  the  brigantiiie  of  every  thing  valuable,  and  set  fire     Cua 

to  her.    The  inhabitants  of  Turk's  Island,  learning  that ^ 

runaway  negros  had  been  seen  in  the  Caiques,  proceeded 
there  and  captured  seven  negros,  one  of  whom,  to  escape 
slavery  again,  threw  himself  into  the  sea  and  was  drowned : 
ServUus  malonan  omnium  poatremumy  nan  modd  beUo,  sed 
morte  etiam  repeUendum.^  It  was  said  the  others,  male  and  » cioero,  pi 
female,  perished  of  want  What  became  of  the  sick  ap- 
prentice and  boy  was  never  known. 

Sieur  Salles,  owner  of  the  brigantine  and  cargo,  made 
abandonment  to  his  insurers,  and  proceeded  against  them 
for  payment  of  the  sums  insured.  The  insurers  objected 
four  p^^cipal  grounds  of  defence.  TT^e  two  first  were 
the  same  that  I  have  already  discussed  in  Chap.  VIII. 
sect.  4.  They  alleged,  in  addition,  that  the  accident  had 
happened  by  the  fault  of  Captain  Gasqui  and  his  crew ; 
and  again,  that  the  loss  proceeded  from  the  proper  vice  of 
the  subject. 

The  assured  answered,-^!.  That  no  fault  could  be  im- 
puted to  the  captain  or  sailors ;  that  a  crew  weakened  by 
the  death  of  its  principal  officers,  and  by  sickness,  was  not 
in  a  state  to  hold  negros  in  control.  2.  That  hj  proper 
vice  of  the  subject,  the  Ordonnance  intends  the  physical 
cormption  that  corrodes,  spoUs  and  destroys  merchandize 
prepay  so  called ;  that  the  words  decay ^  diminution,  dete- 
riaraiionf  spoiling,  perishing,  used  in  the  texts  cited  from 
the  preceding  section,  have  relation  neither  tS  the  affection 
of  the  mind,  nor  to  the  struggles  produced  by  the  love  of 
Hberty(ji). 

When  negros  are  taken  on  board,  it  is  enemies  that  are 
embarked ;  for,  as  the  Scythian  ambassadors  said  to  Alex- 
ander,  there  is  never  friendship  between  master  and  slave ; 

(»)  The  tnces  left  by  the  slaye  trade  on  the  judicial  reports  of  England  are 
tnly  lankioC  •htBM.  In  Ongton  y.  Gilbert  (Park,  103),  says  Mr.  Amovld, 
the  oooit  Itened  to  solemn  arguments  to  prove  the  position  (which  they  only 
evaded  establishing  as  law  by  resorting  to  a  technical  point  of  pleading),  that  the 
less  oeoasbned  by  throwmg  overboard  part  of  the  human  cargo  of  an  overloaded 
ilaver,  in  cider  to  avoid  a  soarcity  of  water,  was  a  loss  for  which  the  under- 
liable  as  an  ordinary  peril  of  the  sea. 
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Chap.  XII. 
Sect.  X. 


s  Q.  Curtiui, 
lib.  7,  c.  8. 


in  the  midst  of  peace  the  right  of  war  still  subsists :  Inter 
dominum  et  servum  nulla  amicitia  est;  etiam  in  pace,  belli 
tamenjura  servantur,^  The  insurers  of  a  vessel  going  on  a 
slaving  voyage  know  that  enemies  will  be  embarked  who, 
by  their  act,  may  occasion  the  loss  of  the  ship.  The  revolt 
of  negros  is  then  a  peril  of  the  sea. 

Sentence  of  our  Admiralty,  rendered  in  March,  1776, 
condemned  the  insurers  to  pay  to  Sieur  Salles  the  sums 
insured.     Arr£t  of  13  May,  1778,  affirmed  this  sentence. 


Section  XL 


Art  26. 

$  I.  Significa- 
tion of  the  word 

'  Stiaccha,  gl.  17, 
no.  S. 


$  2.  If  the  cap- 
tain has  set  sail 
in  an  unfit  time. 

'  L.  3,  C.  de  nauf. 

*  L.  6,  C.  de  off. 
rect. 


*L.  IS,  ff.de  locat. 

<  L.  36,  f  ],  ff.  de 
rei  vind. ;  Strac- 
cha,  part.3,  no.  S; 
Roccus,  de  nautii, 
not.  56. 


TEMPEST. 

"  Shall  be  at  the  risk  of  the  insurers,"  says  the  Ordon- 
nance,  '^  all  losses  and  damages  that  shall  happen  on  the 
sea  through  tempest '^^ 

The  Latin  word  tempestas  signifies  fair  weather  as  well 
as  foul,  according  to  the  application  made  of  it.*  By  tem- 
pest is  commonly  understood  the  violent  agitation  of  winds 
disturbing  the  equilibrium  of  the  sea :  Luctantes  ventos, 
tempestatesque  sonoras.  Hurricane  is  an  impetuous  wind, 
whirling  rapidly,  and  that  seems  to  sweep  every  thing 
around  it;  threatening  clouds  appear  to  gatlier  tranquilly, 
and  then  suddenly  launch  the  storm.  The  phrase  on  the 
sea  excludes  damages  that  the  subject  insured  suffers  on 
land,  and  even  on  the  shore. 

By  the  Roman  law,  it  was  permitted  to  navigate  only 
from  the  1st  April  to  the  1st  October  :  JEx  calendis  Aprilis, 
in  diem  calendarum  Octobris,^  Quoniam,  tempore  ht/emis, 
navigatio  scepi  periculosa  est  et  semper  incerta.^  At  the 
present  day  it  is  permitted  to  navigate  at  all  seasons ;  but 
if  the  captain  had  set  sail  in  weather  evidently  bad,  be 

would  answer  for  events  :  Si quo  non  debuit  tempore 

tunc  ex  locato  agendum,^     Calpd  reus  est,  qui 

navem  adverse  tempore  navigatum  misit,  si  ea  naufragio 
perempta  estfi    The  insurers  would,  according  to  circum- 
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stances^  be  entitled  to  except  to  tliis  fault,  of  which  however  Chap.  Xll. 

-  -                        -                                    -  Sect.  XI. 

1  have  never  known  an  example.  


The  captain  ought  not  to  defer  setting  sail  when  the  wea-  §  3.  If  the  cap- 
ther  invites  him  to  do  so  :  Citm  prosperior  flatus  invitatJ  proBt  by  oppor- 
The  Hanseatic  law®  enjoins  it  on  captains  to  set  sail  within  *"°®  ^e^wer. 

,  ,  'L.6,  C.denavic. 

two  or  three  days  after  the  loading  is  completed,  provided  a  Tit.  s,  «rt.  4. 

the  weather  permits — Dummodd  ventus  secundus  ftterit,  on 

pain  of  a  fine  of  fifty  florins.    The  same  provision  is  found 

in  the  ancient  Ordonnance  of  the  Hanse  towns.^    This  •  Art.  11. 

pecuniary  penalty  is  not  the  only  one  the  negligent'  captain 

incurs ;  for  if  his  negligence  has  given  room  for  a  loss 

occasioned  by  tempest,  he  is  responsible  for  iU^    But  he  "  l.  122,  f  1,  at. 

J  r      ^  r  de  verb,  oblig.  ; 

is  excused  if  for  cause  of  sickness,  or  other  lawfiil  impedi-  xuHckc,  p.  ws; 

'  ^  Locceniua,  lib.  I, 

ment,  it  has  not  been  possible  for  him  to  take  advantage  ^vi^Mfp^sw! 
of  the  favourable  weather.*^  "  vide  ch.  is ; 

E0CCU8,  not.  38. 


Section  XII. 

BRIS  AND  shipwreck. 

The  Ordonnance^  places  in  the  rank  oi  fatal  cases  (0)  $1.  General 
shipwreck  (naufrage\  without  speaking  of  6m,  while  ^n  i^^^-ie 
another  place,*  treating  of  abandonment,  it  speaks  of  ship-  ,  ^^^  4^, 
wreck  and  hris.    Art.  20  also  distinguishes  bris  fi*om  ship- 
wreck, which  indicates  that  there  is  some  difference  be- 
tween the  two. 

The  etymology  of  the  word  naufrage  comes  from  navis 
fracturay  and  presents  the  idea  of  a  vessel  broken  up  (brise), 
because  ordinarily  the  breaking  up  is  a  consequence  of 
the  shipwreck :  Dicitur  naufragium  quasi  navis  fracturoy  d 
nave  et  frago ;  quia  plerumque  navis  frangitur,  dilm  nau- 
fragium patitur.^    This  law,   on  which  Accursius  treats,  »  accu™.  in  l.  1, 

C.  de  Dftuf. 

speaks  of  the  vessel  driven  on  shore  by  the  shipwreck : 
Naufragio  navis  expulsa  ad  littus.  The  laws  3  and  5  of 
the  same  title  of  the  code  speak  of  the  vessel  absorbed 

(o)  i.  e.  cases  which  charge  the  insureiy. 
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Chap.  XII. 

SXCT.  XII. 


Two  lorU  of 
bria. 


Two  sorts  of 
shipwreck. 


*  Dedantion. 
15th  June,  17S5, 
cited  in  Valin. 


by  the  waves :  Obrutd  vel  submersA  flttctibus  navi.  From 
these  texts  it  is  to  be  inferred  that  bris  and  shipwreck  are 
not  always  the  same  thing. 

Bris  is  absolute  or  partial.  Bris  absolute  is  when  the 
vessel,  striking  against  a  rock  or  other  object  (ecueH)y  is 
broken  up  {se  brise),  destroyed,  and  becomes  a  prey  to  the 
waves.  The  ruins  may  be  saved,  but  the  vessel  exists  no 
more.  Bris  partial  is  when  the  vessel  lets  in  the  water  by 
being  violently  thrown  against  a  foreign  body.  If  this 
opening  to  the  water  occasions  neither  shipwreck  nor 
stranding,  it  is  a  simple  average ;  but  if  this  partial  bris  is 
accompanied  by  shipwreck  or  stranding,  it  is  then  a  total 
loss  (sinistre  majewr  {p)  ). 

There  are  two  sorts  of  shipwreck  (rumfrage).  The  fir»t 
is  when  the  vessel  is  submerged  without  any  permanent 
vestige  of  it  remaining  on  the  surface  of  the  waters.*  The 
second  is  when  the  vessel,  being  stranded  on  a  shore,  gives 
an  opening  to  the  water  of  the  sea,  which  fills  up  her 
interior,  though  she  does  not  absolutely  disappear. 

These  several  accidents  are  taken  to  he  fatal ;  the  insurers 
answer  for  them,  unless  they  show  that  the  loss  has  hap- 
pened by  fault  of  the  captain.*  The  Greek  law,^  at- 
tributed to  the  Rhodians,  decides  that  the  captain,  who 
during  the  night  is  not  found  in  the  ship,  is  answerable  for 
the  loss  if  the  vessel  is  wrecked.  The  Hanseatic  law  for- 
bids captains. to  sleep  out  of  their  ships,  without  necessity, 
» Kuricke,  p.  70i.   ou  pain  of  finc."^     These  laws  have  been  softened  by  the 

Ordonnance.®    '*  Masters  shall  be  bound,"  it  says,  "  imder 

(  p)  The  OrdonoaDce  does  Dot  explain  the  difference  between  hT%$  and  ship- 
wreck {naufrage) ;  and  the  text  seems  to  throw  not  more  light  on  it.  Brts, 
literally  rendered,  is  a  breaking ;  $e  briter  is  to  be  broken  in  being  Tiolently 
thrown  against  any  object.  The  term  has  no  coirelative  in  English  law  or 
custom,  unless  it  be  when  it  is  said  a  vessel  has  struck*  This  is  conjecture,  happy 
or  otherwise,  for  it  does  not  seem  to  run  the  parallel  complete.  Cleirac  informs 
us,  that  during  the  iron  agt  the  Gauls  had  a  law  by  which  all  shipwrecked  per> 
,sons,  as  well  as  their  goods  and  chattels  saved  from  the  sea«  became  the 
property  of  the  prince  within  whose  seigniory  the  wreck  occurred,  and  this 
was  termed  the  Droit  de  Brii,  Were  it  not  for  better  informed  authority  to 
the  contrary,  we  might  suppose  bris  to  be  only  the  old  fashioned  Gothic,  and 
naufrage  the  politer  Roman  term  for  the  same  thing. 


$  2.  These 
several  acci* 
dents  are  re- 
puted/ate/ ; 
1.  e.  they  charge 
the  insurers. 

•  Targft,  p.  247. 
«Ch.  26. 


•  Art.  13,  du 
capit. 
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pain  of  fine,  to  be  in  person  on  board  their  vessels,  when     chap.  xil. 
going  out  of  a  port,  harbour  or  river."     From  this  it  fol-     Sect.  XII. 
lows,  that  when  the  vessel  is  in  a  port,  or  riding  at  anchor 
in  a  road,  the  captain  is  not  forbidden  to  go  on  shore,  and 
even  to  sleep  there,  provided  there  are  people  on  board 
capable  of  taking  care  of  the  vessel. 

Valin  reports  an  Ordonnance  of  24th  August,  1712,  by 
which  **  his  majesty  having  learned  that  corsairs  have  cut 
oat  several  merchant  vessels  moored  in  the  road  of  Ro- 
chelle,  because  there  was  no  officer  on  board  to  defend 
them,  orders  all  captains  and  masters  of  vessels  and  sub- 
altern officers,  to  sleep  on  board  their  own  vessek  when 
moored  in  roads,  on  pain  of  being  cashiered  and  three 
months  imprisonment."  But  this  Ordonnance  only  applies 
to  a  time  of  war,  and  when  there  is  fear  of  corsairs. 

The  captain  who,  having  choice  of  a  better  way,  en-  if  wUhout  ret- 
tangles  himself  needlessly  in  dangerous  or  suspicious  places,  (^^'d^ 
is  responsible  for  events :  Per  insidiosa  loca  iturus.^    8i  8*"*^  pUow, 

,  .     *  L.  4,  ff.  d« 

rectd  mamgatione  reKctdy  Jittora  devia  sectatus}^    If  by  his  ^^^^  cau*. 
own  fault  the  captain  strikes  on  a  rock  (ecueil)  he  is  an-  **  l.  r,  c.  de 

*■  navic.;  StracchA, 

swerable.^^    The  law  10,  ff.  de  incendio  ruina,  forbids,  under  wt '» "®- •' 

'  '  '  Btypm.  part.  4, 

the  severest  penalties,  fishermen  and  Others  to  lisrht  false  fires,  ciO'n;*^^- 

'^  '  &  ^  If  he  shapes  hii 

to  decoy  seafaring  people  upon  rocks  and  shoals  for  the  course  towards 
purpose  of  robbing  them.    The  Ordonnance  **  attaches  the  f,  ^i^ke  ^ 
penalty  of  death  to  these  crimes.    According  to  the  cir-  ^i^%  ^". 
comstances  of  the  case,  a  captain  may  be  excused,  who,  thus  u^***j/'*^„  * 
deceived  by  a  false  light,  directs  his  course  accordingly ;  °'*^* 
but  it  would  be  difficult  to  excuse  him,  if,  in  such  a  case, 
having  it  in  his  power  to  take  on  board  a  coast  pilot,  he 
had  neglected  this  prudent  precaution. 

Captains  &miliar  with  the  coast  and  shores  on  which  If  he  has  not 
flicy  are  sailing  are  not  bound  to  take  on  board  a  pilot; "  „ o^do/ch  5 
bat  if  not  acquainted  with  the  shore,  rivers  and  harbours  Jotoon^^pl^Jof"* 
tbey  are  entering,  and  they  neglect  to  take  on  board  a 
coast  pilot,  they  would  answer  for  the  event :  8i  magister 
uavis  sine  gubematare  mflumen  navem  immiseritj  et  tempes- 
tote  arid,  temperare  non  potueriL  et  navem  perdideriL  vec-  locati;  conMiiito, 

»     /,  ,  V  f  .  w  ch.  247:  Ordon. 

tares  habeount.  adversus  eum  ex  locato  actionem^*  of  wisbuy, 

'  art.  45. 
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Chap.  XII. 
Sect.  XII. 


M  Ch.  247. 


M  Alt.  28. 


w  Ordon.  vt.  7, 
det  pUotet. 


»  See  rapri, 
sect.  1. 

$  3.  Do  bris 
Rod  ibipwreck 
(naufrage)  give 
place  to  aban* 
donmenU 


»  Pothier, 
no.  120. 

«•  Ch.  67,  p.  247. 


*<  Ordon.  tit.  de 
nauf. 


The  Consolato^^  decides  that  the  pilot  who  is  not  capable 
of  conducting  the  vessel  that  he  has  taken  in  charge,  '*  ein 
arhitrio  del  padrone  col  consensu  del  communcUe  della  nave,  di 
farliy  in  penna  della  sua  temerita,  tagliar  la  testa,  senza  in- 
tervento  di  giudice  veruno^  The  Jugemens  d'Oleron^^  pro- 
nounce the  same  penalty,  worthy  of  the  barbarism  of  our 
forefathers.  With  us,  ignorant  or  negligent  pilots  are  pu- 
nished with  condemnation  to  damages  and  losses,  and  with 
fines.'^  The  insurers  are  not  liable  for  shipwreck  arrived  by 
the  fault  of  a  captain  who  has  not  taken  the  precaution  to 
have  on  board  a  coast  pilot :  but  they  would  be  liable  for  a 
loss  happened  by  the  fault  of  the  pilot  himself,  because  he 
is  not  a  mariner  belonging  to  the  vessel,  and  the  captain  is 
presumed  not  to  have  been  able  to  make  choice  of  a  more 
skilful  conductor.^® 

By  the  fact  alone  that  the  vessel  has  been  wrecked,  or 
that  it  has  struck  so  as  to  encounter  injury  (bris),  is  the 
assured  justified  in  making  abandonment  and  demanding 
the  loss?  This  question  might  be  properly  treated  in 
Chap.  XVII.  where  I  speak  of  abandonment,  but  to  avoid 
cutting  one  matter  into  two  I  shall  consider  it  here.  In 
the  first  place,  it  is  certain  that  shipwreck  (naufrage)  gives 
place  to  abandonment  of  ship  as  well  as  of  cargo.  Ar- 
ticles 45  and  46  are  precise  on  this  point.  As  to  bris, 
it  gives  place  to  abandonment  only  in  the  case  where  it  is 
accompanied  with  shipwreck.  But  if  the  vessel,  which 
by  striking  against  a  foreign  body  has  sprung  a  leak, 
is   not  shipwrecked    nor  stranded,   it  is   then  a  simple 

average,  and  it  is  thus  that  Art.  40  has  always  been  under- 
stood.i9 

Targa^  remarks,  that  the  vessel,  once  submerged,  is  not 
the  less  shipwrecked,  though  it  should  be  afterwards  placed 
afloat.  The  Declaration  of  15th  June,  1736,  before  cited, 
speaks  of  the  vessel  entirely  submerged,  but  afterwards 
raised  again.  It  is  plain,  according  to  Art.  46,^^  that  this 
is  only  a  salvage,  which  does  not  prevent  the  assured  firom 
proceeding  at  law  upon  his  abandonment 
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It  is  the  same,  if  the  vessel,  being  stranded  on  a  coast,    Cuap.  xil. 
experiences  a  partial  breaking-up  (bris),  and  lets  in  the  — — '— 


sea-water  so  as  to  fill  her  capacity.  I  have  seen  several 
examples  of  this.  In  such  a  case  haste  is  made  to  strip 
the  vessel  of  her  rigging  and  to  discharge  her  lading  ;  they 
try  to  stop  the  leak,  and  by  the  aid  of  skill  the  vessel  is 
saved. 

The  Declaration  of  17th  August,  1779,  does  not  apply 
to  this  kind  of  stranding.    Articles  24,  26,  and  41, ^«  and  "  Tildes  nauf. 
Art  46*^  of  the  Ordonnance,  were  neither  revoked  nor  "  Tit.  det  astur. 
modified  by  this  new  rule.     Consequently  it  is  a  case  for 
abandonment  of  the  ship  as  Well  as  of  cargo,  even  though 
the  whole  should  be  saved,  because  the  damage  suffered       • 
in  such  circumstances,  and  the  expenses  of  salvage,  are  so 
considerable  that  it  is  only  the  legal  result  of  abandonment 
which  is  capable  of  satisfying  the  interest  of  the  assured  {q). 
Captain  Louis  Prevost,  commanding  the  brigantine  Espe- 
ranee,  destined  for  Smyrna,  received  on  board  thirty-four 
boxes  of  West  India  coffee,  two  barrels  of  cochineal,  and 
fifty-two  bales  of  cloth.     Chapelie,  nephew,  effected  insur- 
ance, out  from  Marseilles  to  Smyrna,  for  89,400  livres  on 
-cargo  as  declared.    The  6th  October,  1781,  tlie  brigantine 

{q)  Id  the  opinion  of  Boulay  Paty,  bris  absolute  is  shipwreck  (naufrage) 
Stself.     It  only  remains  then  to  eiplain  bris  partial,  and  thb  is  his  view  of  it : 
^ris  partial  is  a  consequence  of  the  striking  of  the  vessel  against  a  foreign 
'^NMiy,  as  for  instance,  a  leak.    If  it  occasions  neither  shipwreck  nor  stranding,  it  is 
^Bimply  an  average  ;  but  if  accompanied  by  either  of  these,  it  becomes  then  a  total 
^on.     We  next  have  to  inquire  what  the  text  means  by  "  stranding  with  bris," 
^nd  be  answers,  that  it  is  when  the  vessel,  being  stranded  on  a  shore,  gives  an 
^opening  to  the  sea-water  which  fills  her  capacity,  though  she  does  not  absolutely 
^ciisappear.    In  other  words,  "  stranding  with  bris**  is  equivalent  to  bris  absolute, 
^uid  the  latter,  as  we  have  already  seen,  is  the  same  as  the  wreck  of  the  ship. 
"^luB  state  of  the  definitions  might  give^  room  to  presume,  that  the  principles 
actually  prevailing  in  the  French  system  are  not  very  different  from  those  of 
Coglish  law  on  the  subject,  were  it  not  for  this  additional  remark.     Even,  says 
He,  when  the  stranded  vessel  has  been  rendered  unnavigable,  if  she  can  be 
raised  again,  repaired  and  placed  in  a  state  to  continue  the  voyage,  there  is  no 
room  for  abandonment.    This  is  a  provision  of  the  Code  de  Commerce  (Art. 
W),  but  the  principle  seems  never  to  have  been  so  rigidly  announced  in  Eng- 
lish law.    Upon  the  whole,  the  doctrine  of  constructive  total  loss,  so  clearly 
explained  in  Roux  v.  Salvador  (3  Bing.  N.  C.  287),  seems  better  fitted  to  the 
difficulties  of  the  case,  than  definitions,  which,  if  even  at  harmony  with  each 
other,  appear  to  aim  at  a  preciseness  of  which  the  matter  hardly  admits. 
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Chap.  XII.     repaired  to  Toulon,  whence  she  departed  under  esoort  of 
'  the  king's  frigates  Lutine^  Pleyade  and  Montreal. 

The  26th  of  the  same  month,  the  convoy  being  up  with 
the  point  of  St.  Catherine  in  the  island  of  Malta,  M.  le 
Comte  de  Flotte,  who  commanded  it,  gave  orders  to  make 
the  port  in  the  island.  ^'  The  JEsperance  having  just  doubled 
Cape  St.  Ange,  found  eight  vessels  there,  close  aboard  of  one 
another,  which  suddenly  took  away  her  wind.  The  vessel 
%  no  longer  answering  her  helm  went  aboard  one  of  them, 
and  then  took  the  ground.  Her  starboard  anchor,  hanging 
suspended,  carried  away  the  other's  railing,  snapped  her 
bowsprit,  and  cut  all  the  forward  rigging.  The  repeated 
«  thumps  she  gave  on  the  bottom  damaged  all  her  upper 
works,  and  occasioned  her  to  make  such  a  quantity  of 
water  that  she  made  a  signal  of  distress.  The  commandant 
sent  him  his  launch  with  thirty  men,  to  aid  in  pumping  the 
water,  which  had  gained  the  lower  deck.  The  captain, 
fearing  to  go  under,  beached  the  vessel  in  the  sand.'' 
Such  were  the  circumstances  related  in  the  captain's  con- 
sular protest 

The  captain  hastened  to  discharge  the  goods  that  the  sea- 
water  had  not  yet  reached ;  these  consisted  of  seventeen 
bales  of  cloth,  one  box  of  coffee,  and  a  barrel  of  cochineal. 
M.  de  Caumont  ordered  the  remainder  of  the  goods  to  be 
taken  immediately  on  shore,  and  confided  to  his  secretary 
the  superintendence  of  operations.  The  latter  went  on 
board.  He  found  the  vessel  buried  in  the  sand,  and  filled 
with  water  from  stem  to  stem.  The  thirty-five  bales  of 
cloth  that  remained  were  got  out  They  were  washed  in 
fresh  water,  piece  by  piece,  and  then  dried  in  the  shade. 
Several  of  them  were  stained  «by  the  cochineal,  and  by  the 
colouring  of  their  own  wrappers.  Thirty-three  boxes  of 
coffee  were  broken,  and  their  contents  scattered  loose  in 
the  hold.  They  gathered  as  much  as  they  could.  The 
coffee  was  washed  in  fresh  water;  but  its  quality  and 
colour  were  lost.  They  then  got  the  brigantine  afloat  and 
repaired  her.  The  seventeen  bales  of  cloth,  th^  box  of 
coffee,  and  the  barrel  of  cochineal,  which  had  not  been  wet. 
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were  again  placed  on  board.    The  remainder  was  left  at     Cbap.  Xil. 

the  island,  whence  the  vessel  sailed  for  her  place  of  desti«  — — ^ 

nation. 

Chapeli6,  nephew,  gave  notice  to  his  insurers  of  all  these 
fikctSy  and  abandoned  to  them  the  cargo  insured.  The 
insurers  themselves  acknowledged  this  to  be  the  case  of 
a  stranding  {ichouement)  with  hrisy  and  that  Art.  5  of  the 
Declaration  of  1799  was  not  applicable  to  an  accident  so 
disastrous  as  the  one  in  question. 

The  distinctions  made  by  Valin**  on  the  subject  of  ship-  ^  Art.  m,  om 
wreck  {naufrage\  and  which  Pothier^  approves,  may  seem  *  no.  119. 
good  in  theory ;  but  they  could  not  be  adopted  in  practice, 
without  occasioning  a  multitude  of  suits,  by  reason  of  the 
verifications,  liquidations  and  reports  that  would  be  re- 
quired (r).  It  is  possible  that  the  goods  insured  may  be 
saved  from  shipwreck  without  having  suffered  any  altera- 
tion ;,  but  this  case  is  rare ;  in  the  meanwhile  a  general 
rule  is  wanted  to  prevent  disputes.  The  Declaration  of 
1779  leaves  the  case  of  shipwreck  (jnaufrage)  to  be  governed 
by  the  common  law  rule  declared  by  the  Ordonnance,  and 
this  must  prevail. 


Section  XIII. 

STRANDING. 

Stranding  (ichouement)  is  when  a  ship  strikes  or  passes  $  i.  Definition. 
OD  a  bottom  or  bank  of  sand,  where  it  touches  and  is  ar- 

(r)  Valioy  in  a  long  dissertation  on  this  subject,  has  stated  doctrines  and 
distioctiont  which,  as  the  text  deems  them  unfitted  for  practical  uae,  it  is  not 
necessary  here  to  allude  to  farther.  It  b  to  be  remarked,  that  he  quotes  with  ap- 
probation ArU  1,  Chap.  7,  of  the  Guidon,  which  admits  abandonment  when  the 
aterage  on  the  goods  exceeds  one- half  their  value.  This  rule,  says  Mr.  Amonld, 
has  been  applied  in  the  United  States  to  the  case  of  the  ship,  so  that  il  is  a 
technical  total  loss  whenever  the  cost  of  repairs  exceeds  *one~haif  the  repaired 
toiue ;  but  in  England  it  is  so  only  when  such  cost  exceeds  the  full  repaired 
mtue.  The  difference  is  remarkable,  but  it  seems  to  be  truly  staled.  The 
American  rule,  which  has  antiquity  in  its  favour,  seems  better  adapted  to  afford 
that  indemnity  the  assured  desires  and  expects,  and  is  entitled  to  in  a  beneficial 
vie  of  the  contract, 

y2 
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Chap.  XII.     rested,  because  there  is  not  enough  water  to  sustain  it 

Q  Y  I  IT 

'- '—  afloat^  which  in  ordinary  cases  places  it  in  great  danger. 


and  even  breaks  it  up  and  causes  its  loss,  if  it  is  not  lucky 
enough  to  be  drawn  off. 
StraDding  Several  kinds  of  stranding  are  distinguished.     The  most 

deoiaL*^"'       ordinary  stranding  is  that  which  proceeds  directly  from  a 

peril  of  the  sea^  without  the  act  of  man  mingling  in  it  in 

d^^v^'in^LL  4  ^^y  '"^P^**     Damages  occasioned  by  this  are  particular 

RhidT*  ***  ****      average  for  account  of  the  owners,  and  consequently  for 

Volantary         that  of  the  insurers.^     It  happens  sometimes  that,  in  order 

°^  to  escape  from  an  enemy,  or  to  avoid  absolute  destruction^ 

the  vessel  is  run  aground  in  the  place  that  appears  the 

least  dangerous.     The  damage  thus   suffered  is  general 

average,  because  it  has  had  for  its  object  the  common 

>  consoiato.  ch.    safety.^      In  this  case  also  the  loss  or  contribution  are 

192  fr  193;  Roc-        .  ,  ,  ,       . 

CU8,  de  navib.       chargeable  to  the  insurers.' 

not.  60;  Targa,  ° 

cap.  76,  pag.  317.       fi^g  ^^.^^  ^f  ^jjc  Apostlcs^  ftimish  a  memorable  example 
4  Cap.  27*,  V.  39.    of  ^  voluutary  stranding.     Saint  Paul,  accused  before  the 

Governor  Festus,  appealed  to  Caesar.  He  was  embarked 
with  several  other  prisoners,  to  be  conducted  to  Rome. 
During  the  voyage  the  vessel  suffered  from  a  storm.  A 
jettison  was  made :  Jactum  fecerunt.  Part  of  the  rigging 
was  cast  overboard :  Armamenta  navis  projecerunt.  The 
ship  was  lightened  by  throwing  the  com  into  the  sea: 
Alleviahant  navem,  jactantes  triticum  in  mare.  At  last,  to 
avoid  absolute  foundering,  the  vessel  was  stranded  :  Impe- 
gerunt  nainm.  The  prow,  driven  into  the  mud,  remained 
immoveable,  whilst  the  stern  was  broken  up  by  the  vio- 
lence of  the  waves :  Prora  quidem  fixa  manebat  immobiUs; 
puppis  verd  solvebatur  a  vi  maris.  The  persons  on  board, 
to  the  number  of  276,  saved  themselves,  some  by  swim- 
ming, and  others  by  the  help  of  the  planks  of  the  wreck. 
No  one  perished  :  Ne  timeas,  Paule,  Ccesari  te  oportet 
assistere ;  et  ecce  donavit  tibi  Deus  omnes  qui  namgant 
tecum. 
Stranding  occa-  The  insurers  are  not  liable  for  a  stranding  occasioned  by 
^uk  of  the        ^6  fraud  or  fault  of  the  captain,  provided  the  baratry  be 

captain.  nrnvpH.S 


s  Art.  18,  tit.  dea 
nauf. 


proved.' 
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Stranding  accompanied   by  breaking  up  (bris)  is  one     Chap.  XII. 
kind  of  shipwreck^  as  observed  in  a  preceding  section.     If 


a  vessel  simply  stranded,  the  body  of  which  has  not  been  bl^kine^up! 

filled  with  sea  water^  is  raised  either  by  the  exertions  of  stranding  with- 

the  crew,   or  by  other   assistance,  it   is    then  a  simple  ?^^^7*  °^"^ 

stranding,  that  among  us  has  been  improperly  confounded 

with  stranding  accompanied  with  breaking  up  (bris)  or 

shipwreck.     Under  pretext  of  the  word  stranding  (ichoue-  J  2.  Does  sim- 
ple straodiDg 

ment)  inserted- in  Art.  46,  our  Court  of  Admiralty  was  nve  occasion 
accustomed  to  allow  the  abandonment  of  both  vessel  and  ment?**  °°' 
cargo,  in  the  case  of  the  vessel  being  stranded  only, 
although  it  had  suffered  neither  breaking  up  {bris)  nor 
damage,  and  although  it  had  afterwards  arrived  at  its 
place  of  destination,  provided  it  had  been  got  off  by  the 
help  of  borrowed  aid. 

1.  The  Sieurs  Joachim  and  Francois  Surian  effected 
insurance  for  266,900  livres  on  the  hull  and  cargo  of  the 
ship  Grand  St.  Paul.  This  ship  was  stranded  in  the 
Bordeaux  river.  The  merchandize  was  landed.  The 
vessel  was  got  afloat.  Abandonment  was  made  to  the 
insurers,  who,  by  sentence  of  7th  October,  1767,  were 
condemned  to  pay  the  sums  insured.  The  hull  and  cargo, 
which,  notwithstanding  this  disaster,  were  in  good  condi- 
tion, were  considered  as  saved  from  the  stranding. 

2.  The  barque  St.  ^Esprit  was  stranded  in  the  small 
mole  of  Leghorn.  She  was  got  afloat.  She  arrived  with 
all  her  cargo  of  corn  at  Naples,  her  place  of  destination. 
Sentence  of  28th  June,  1766,  rendered  in  favour  of  Jacques 
Fourrat,  condemned  the  insurers  on  cargo  to  pay  the  sums 
respectively  insured  by  them. 

3.  The  10th  December,  1764,  the  tartane  Les  Ames  du 
Purgatoire^  Captain  Jerome  Gaud,  was  stranded  in  the 
mole  of  Leghorn  at  ten  o'clock  in  the  evening.  The  next 
day  but  one  she  was  set  afloat.  She  continued  her  course. 
Sentence  of  7th  February,  1766,  allowing  the  abandonment 
of  the  vessel  and  cargo,  and  condemning  the  insurers  to 
pay  the  sums  insured  to  Gleireau,  brothers. 

4.  Jean  Baptiste  JuUien  had  effected  insurance,  free  of 
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Chap.  XII. 
Sbct.  XIII. 


Declaration  of 
1779,  Art  6. 
•  Art.  6. 


'  Momac,  sur  la 
Id,  7;  C.  delegib. 


average^  for  123,000  livres,  on  cargo  of  his  ship  Sabtiaire. 
This  vessel,  returning  from  Alexandria,  neas  stranded  in  die 
bay  of  the  Lazaretto  of  Toulon.  The  merchandize  was 
landed,  and  the  vessel  set  afloat.  Arr^t  of  the  parlement 
of  Aix,  26th  June,  1767,  on  the  report  of  M.  Pazery  de 
Thorame,  confirmatory  of  the  sentence  of  our  Admindty» 
condemned  the  insurers  on  cargo  (to  whom  abandonment 
had  been  made)  to  pay  the  sums  insured. 

Such  a  jurisprudence,  opening  a  door,  as  it  did,  to  die 
greatest  abuses,  and  which  was  contrary,  not  only  to  the 
spirit,  but  the  letter  of  the  Ordonnance,  was  incessantly 
exclaimed  against  It  was  only  necessary  to  compare 
Art.  46  with  the  preceding  one,  to  be  convinced  that 
the  legislator,  in  permitting  abandonment  in  the  case  of 
strandingy  meant  to  speak  of  a  stranding,  followed  by 
breaking  up  (frm)  and  shipwreck.  This  is  the  tenor  of 
Art.  45 :  'Mn  case  of  shipwreck  or  stranding^  the  assured 
may  labour  in  the  recovery  of  the  effects  shipwrecked.*^  It 
is  evident  then,  that  in  the  sense  of  these  Articles,  the 
word  stranding  signifies  shipwreck. 

This  error  in  our  jurisprudence  was  at  length  corrected 
by  the  Declaration  of  17th  August,  1779.«  **  The  assured,*" 
it  says, ''  will  not  be  allowed  to  make  abandonment  of  the 
vessel  which  has  been  stranded,  if  the  said  vessel,  raised 
either  by  the  crew,  or  by  external  aid,  continues  her  route 
to  her  place  of  destination,  saving  to  them  the  right  of 
proceeding  at  law,  as  well  for  the  expenses  of  the  said 
stranding,  as  for  averages,  whether  on  the  vessel,  or  the 
merchandize."  This  Declaration  of  the  king  did  not  es- 
tablish a  new  law;  it  explains  and  develops  the  former 
law ;  it  corrects  an  evident  error.  It  was  then  just  to  give 
it  a  retrospective  effect,  and  to  consider  it  as  the  rule  even 
in  cases  then  pending :  Nov€b  constitutionis  effectus  reoo^ 
cari  debet  ad  pr<Bteritay  si  dechret  tantummodo  quod  antei 
leges  caverant.  Declaratio  autem  nihil  novum  vel  dot,  mI 
statuit,"'' 

The  vessel  the  Conquirant,  Captain  Joseph  Duchesne^ 
started  firom  Marseilles  for  the  Levant,  for  a  voyage  en 
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caraotrnt  («)•    This  vessel  was  stranded  in  the  Straits  of    Chap.  Xli. 

the  Dardandlesy  and  a  few  hours  afterwards  was  set  afloat, '- '— 

without  having  suffered  any  damage.  She  touched  at 
Constantiiiopley  whence  she  continued  her  route  (sa  carar 
vane)  to  Cypros,  Damietta,  Smyrna,  and  other  places. 
At  last  she  returned  safe  and  sound  to  Marseilles.  Not- 
withstanding this  safe  return,  proceedings  were  taken  on 
the  abandonment  that  had  been  made  against  the  insurers 
on  ship.  Sentence  of  5th  September,  1776,  condemned 
them  to  pay  provisionally  the  sum  of  64,1 10  livres  by  them 
insured.  ArrSt  of  22nd  June,  1776,  confirmed  this  pro- 
visional sentence.  Second  sentence,  1 1th  September,  1777, 
definitively  in  favour  of  the  assured.  The  insurers  ap- 
pealed. The  Declaration  of  1779  came  to  their  aid;  and 
by  Arr^  of  30th  May,  1781,  they  gained  their  cause. 
The  Sieur  Louis  Aycard  was  condemned  to  return,  with 
interest,  the  sums  insured,  by  him  provisionally  received. 


Section  XIV. 

COLLISION. 

Article  26  of  the  Ordonnance^  places  at  the  risk  of  the  ■  h.  t. 
insurers,  the  losses  and  damages  which  happen  from  coir 
ligum^  that  is  to  say,  from  the  shock  occasioned  by  one 
vessel  coming  in  contact  with  another.  The  insurers  have 
dien  an  interest  in  knowing  the  rules  which  belong  to  this 
matter,  in  order  to  ascertain  whether  they  are  or  are  not 
responsible  for  the  damage  caused  by  collision. 

There  are  three  kinds  of  collision  :  that  which  happens 
from  casualty ;  that  which  happens  by  the  fault  of  some 
one;  and  that  which  happens  vrithout  it  being  possible  to 
ascertain  by  whose  fault  This  distinction  is  essential,  and 
must  not  be  forgotten. 

(s)  Vessels  trading  to  the  Levant,  and  taking  the  round  of  the  principal 
porti,  were  said  to  make  their  earavant ;  to  discontinue  or  to  complete  it ;  also 
to  be  fitted  out  for  a  voyage  en  coraoaiM. 
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Chap.  XII.         A  collision  happening  from  perils  of  the  sea,  without  the 
—  fault  of  any  one,  is  particular  average.     Each  vessel  puts 


Lppeniog'^m  ^P  ^^^^  ^^  damage  it  has  received.    The  respective  in- 
caiualiy.  gurers  are  responsible  as  against  the  assured ;  and  there  is 

neither  liability,  nor  contribution,  between  the  vessels, 
which  have  been  carried  the  one  against  the  other,  by  the 
violence  of  the  waves :  Si  tanta  vis  navi  facta  Ht^  qua 
>  L.  S9,  If  2, 8  temporari  rum  potuity  nullam  in  dondnum  dandam  actionem.^ 
^*wV2d^^'  '^^^  French  ships  were  anchored  in  the  port  of  Naples; 
KSSSIp^'^V  ^^  ^^^  commanded  by  Captain  Giomette,  and  the  other 
p!°iMr.^'  by  Captain  Jean  Beu.    A  storm  unmoored  the  vessel  of 

Giomette,  and  cast  it  upon  that  of  Beu,  which  was  broken 
up  and  became  a  wreck.  Sentence  of  the  consular  tri- 
bunal, in  favour  of  Captain  Giomette.  Arrdt  of  the 
Senate  of  Naples j  12th  October,  1627,  confirming  this 
» Roccui,rMp.s6.  sentence.' 

Our  jurisprudence  is  the  same.  Arr^t  rendered  in  1727, 
by  the  parlement  of  Aix,  in  favour  of  Captain  Fluriol,  of 
St.  Malo,  against  Captain  Bonnifay.  The  evidence  showed 
that  the  collision,  of  which  Bonnifay  complained,  had  hap- 
pened from  casualty.  The  court  gave  judgment  for  Fluriol, 
with  costs. 

During  the  night  of  All  Saints,  1753,  a  sudden  squall 
drove  from  their  anchors  all  the  tartanes  and  boats  then 
in  the  port  of  Marseilles,  in  the  neighbourhood  of  the 
quay  St.  Jean.  They  were  carried  in  great  confosion  to 
the  top  of  the  port,  towards  the  Augustins.  The  tartane 
of  Captain  Simon  Roustan  was  amongst  the  number. 
She  ran  aboard  a  Dutch  vessel,  and  caused  her  some 
damage.  Sentence  interlocutory,  admitting  the  captain  to 
show  that  his  tartane  had  been  well  moored  to  the  quay 
and  that  the  accident  had  happened  through  mere  chance. 
The  proof  was  taken.  Sentence  of  our  Admiralty,  rendered 
16th  November,  of  the  same  year,  in  favour  of  Captain 
Roustan.  The  Dutch  captain  sustained  alone  the  loss 
occasioned  by  the  effect  of  the  tempest  The  Ordon- 
nance  has  omitted  to  speak  of  the  case  just  mentioned ; 
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and  it  is  therefore  to  be  governed  by  the  rules  of  the     Chap  xii. 

_       ,                                     o  ^                                            SicT.  XIV. 

common  law.  


"  If  the  collision/'  says  the  Ordonnance,  "  has  happened  f  ^»  Colliaion 
through  the  fault  of  one  of  the  masters^  the  damage  shall  through  the 
be  made  good  by  the  party  who  caused  it."*    This  deci-  JeVon^^r' 
«ion  is  in  conformity  with  the  common  law :  Si  navis  tua  ^®  ▼««'»• 

•  -•  T  m  •!  •     1    T .  • .         *  Ordon.  sit.  11. 

unpacta  in  meam  scaphaniy  damnum  mint  dealt:  qtuBsitum  tit.dMayariei. 

tstf  qtuB  actio  mihi  competeret  ?    Et  ait  Proculus,  si  in  po- 

testate  nautarum  fuity  ne  id  acciderit,  et  culpa  eorum  factum 

sity  lege  Aquili&  cum  nautis  agendum.^     It  is  evident  that  •  l.  29,  f  2,  ff.  ad 

the   insurers  do  not  answer  for  a  collision    occasioned  ordon.  dewfa- 

buy,  art.  26 ; 

through  the  fault  of  the  master  or  seamen  of  the  vessel  J'Je  «t"w" 
insured  by  them.    This  case  then  falls  within  the  general  "**  ^  *°^  *• 
rule  established  by  Art.  28.^    But  they  do  answer  for  a  «Art.28,h.t. 
collision   proceeding  from   the  act  of  any  other  vessel; 
(provided  legal  proceedings  have  been  taken  against  the 
other  vessel  within  the  time  and  according  to  the  forms  of 
law).     This  is  a  peril  of  the  sea  for  which  the  insurers  are 
held,  saving  their  rights  against  the  author  of  the  damage. 
As  it  is  difficult  in  these  cases   to  discover  from  which 
vessel  the  fault  comes,  it  has  been  endeavoured  to  esta- 
blish certain  rules,  which  in  practice  are  considered  bind- 
ing, if  the  particular  circumstances  do  not  prevent. 

When  two  vessels  present  themselves  to  enter  into  a  port  ship  entering 
which  is  difficult  of  access,  the  farthest  off  should  wait       *°***  ^^ 
until  the  nearest  has  passed,  and  the  passage  has  become 
free.     If  they  come  into  collision  the  damage  will  be  im- 
puted to  the  last  come  (unless  this  one  proves  that  there 
was  no  fault  on  his  part).^    So  adjudged  by  our  Admiralty,  r  conaoiato,  ch. 
17th  July,  1764,  in  favour  of  David  Julliard,  commanding  236.'   "^  ^^' 
the  ship  JEsperancCy  and  Guillaume  Caillot,  commanding 
the  Cenaut  St,  Jean^  against  Captain  Fugeray  de  Coudray, 
captain  of  the  vessel  Louise  de  Granville.     This  vessel, 
being  the  latest  come,  instead  of  waiting  until  the  ships 
which  were  before  him  at  the  entrance  of  the  port,  and 
which  were  towing,  had  entered,  fell  aboard  of  Julliard 
and  Caillot ;  and,  as  against  these,  was  condemned  to  pay 
all  the  damages,  losses  and  costs. 
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Chap.  XII.        A  ship  going  out  of  a  port  is  to  give  place  to  one  that  is 
_1 L_  entering:   Qtiello  che  esce  di  parto.  o  che  e$ci  tU  terrtL 

Ship  goiog  out  .  x-         7  -^ 

of  portiito       moffgiar  d  minor  che  sia^  i  Migato  eedere  i  quella  che  mtra.^ 

one  tniJLg.     ^  '^'P  g^^  ^^^  ^^  ^^  P<»^  ^^^  ^  to  takft  care  to  mToid 
■  Uxg%,  iMg.  iM.  the  vessel  that  has  gone  out  before  it 

ooTif touiM         ^  tartane  went  out  of  the  port  of  Marseillety  and  a 

?^  ^*r^      tacking  struck  against  a  boat  belonging  to  Captain  Aubert, 

gone  out  a  liitie  which  had  Started  before  her,  and  was  also  tacking.    Tbe 

^^  *  boat  was  sunk.    The  crew  hung  on  to  the  tartaae  and  dins 

saved  themselves.    Claim  for  damages  and  looses  on  die 

part  of  the  commander  of  the  boat.    It  resulted  from  the 

evidence,  that  the  boat  had  started  first,  and  that  when  near 

the  lighthouse  she  was  struck  by  the  tartane,  whidi  had 

started  after  her.    The  respective  witnesses  spoke  of  certain 

directions  given  on  both  sides  to  avoid  the  danger.     But 

these  did  not  influence  the  judges.    They  were  of  opinion 

that  the  vessel  ^ich  is  last  is  to  take  care  to  avoid  the  one 

before  it.    Sentence  of  14th  February,  1750,  condemned 

the  captain  of  the  tartane  to  pay  the  value  of  the  boat. 

The  7th  December,  1751,  at  8  o'clock  in  the  momin^ 
Captain  Escauffier  veent  out  of  the  port  of  Marseilles  witk 
his  tartane  St.  JacqueSy  towed  by  a  small  boat  A  heavy 
sea  still  running,  caused  by  a  south-west  wind  die  evening 
before,  which  was  now  blowing  from  the  north)  the  tartene 
did  not  make  very  n^d  progress.  Half  an  hour  after* 
wards  Captain  Amaud  went  out  of  the  port  with  his  chebeDj 
towed  by  ten  men ;  he  directed  his  course  under  the  wind 
of  the  tartane,  and  soon  found  himself  head  to  stmi  widi 
her.  The  sails  of  the  tartane  intercepted  the  wind  from 
the  chebec;  Amaud  was  no  longer  able  to  maiMeuvie. 
The  two  vessels  came  into  collision.  The  poop  of  the 
tartane  was  crushed  and  broken ;  part  of  the  rudder  fell 
into  the  sea,  and  the  point  of  the  prow  of  the  chebec  became 
entangled  in  the  sail  of  the  tartane.  In  this  state  die 
chebec  direw  overboard  an  anchor ;  but  the  tartane  having 
none  ready,  and  being  no  longer  under  control,  was  carried 
against  the  rocks  of  the  lighthouse.    Thereupon  legal  pro- 
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ceedings  were  taken.   The  opinion  was,  that  the  accident  was    ? "^'' J^t S* 

to  be  presumed  to  have  happened  through  the  fault  of  Cap- 

tain  Amaudy  seeing  that  as  he  went  out  the  last  he  should 
have  paid  attention  to  the  course  he  took ;  the  more  so, 
that  being  towed  by  ten  men  he  was  much  more  master  of 
the  sea  than  the  tartane.  Sentence  of  22ad  March,  1721, 
condemned  Captain  Amaud  to  pay  the  value  of  the  tar^ 
tane,  and  of  all  the  effects,  merchandiie  and  stores  on 
board. 

**  When  a  vessel,"  says  the  Ordonnance,  ^  in  a  roadstead  Ship  letiiiig;  tail 
wishes  to  make  sail  during  the  night,  the  master  will  be 
held  bound  to  put  himself  into  a  proper  place  the  day 
before,  in  order  that  he  may  go  out  without  coming  into 
collision  or  doing  damage  to  any  other  vessels  in  the  same 
foad,  under  penalty  of  all  expenses,  damages  and  losses,  ,  ^rt.  s.  tit.  de. 
and  of  discretionary  fine,"«  ^  ^^^ 

A  ship  running  with  sails  set  is  responsible  for  the  entine  Veuel  with 
damage  that  she  causes  to  another,  which,  having  her  sails  take  care  to 
ftiried,  cannot  avoid  her.    The  polacca  of  Captain  Ville-  fh^tlilS^th!^ 
croze  was  lying  with  sails  furled,  between  Pammique  and  furled. 
UEsiaqvuBy  waiting  for  her  powder.    A  Swedish  vessel 
came  aboard  her  under  foil  sail.    The  people  of  the  |M>&ECca 
cried  out  to  him  to  put  his  helm  down.    The  Swede 
answered,  nan  fcrsso^  that  is  to  say,  fecar  nothing.    Never- 
theless she  struck  the  polaccOy  staved  in  her  cabin,  carried 
away  her  larboard  rail,  and,  having  firmly  grappled  her  with 
the  anchor,  remained  interlocked  with  her  for  half  an  hour. 
Sentence,  27th  August,  1749,  condemned  the  Swede  to  pay 
the  damage.    Arr6t  of  30th  June,  1750,  confirming  this 
sentence*    M.  Massel  was  concerned  in  the  court  below 
for  Villecroze. 

A  vessel  which  does  not  keep  a  prescribed  dbtance,  or  Venel  taking 
which  takes  up  a  bad  berth,  is  to  pay  the  damage  thus  m  comli^,^ ' 

**"*®"»  1681,  art.  S,  tit. 

**  Mariners  must  not,"  says  the  Ordonnance,  "  moor  y     ^\ 
their  ships,  except  to  the  rings  and  places  intended  for  ^^ng  the  paa- 

sase. 

this  purpose,  under  penalty  of  arbitrart/  fine.""     In  the  n  Art. 3,  tit d^ 

ports. 
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Chap.  XII.  roadstead  of  Marseilles  three  buoys  or  rings  had  been 

Sect.  XIV.  ,,  /••  i  /»i» 

placed  to  serve  for  getting  vessels  out  of  port  during 


strong  north-westers,  but  they  were  not  allowed  to  remain 
moored  thereto  when  lying  in  the  roadstead.  Notwith- 
standing this,  on  the  10th  February,  1757,  the  privateer 
Colibry  was  lying  moored  to  one  of  these  rings.  The 
tartane  Notre  Dame  du  Rosairej  Captain  Marc  Jausseran, 
coming  from  Languedoc,  contending  with  the  wind  from 
north-west,  and  not  being  able  to  anchor  in  the  roadstead, 
came  against  the  Colibry' s  hawser,  which  crossed  the  en- 
trance of  the  port,  and  was  thrown  ashore,  where  she  broke 
up.  Jacques  Rambaud,  her  supercargo,  in  trying  to  catch 
a  rope  from  the  Colibry ^  fell  into  the  sea.  His  son,  already 
in  safety  on  board  the  privateer,  threw  himself  into  the 
water  to  save  his  father.  Both  perished.  I  saw  on  the 
bank  the  body  of  this  son,  whose  glorious  death  was  an 
example  of  filial  piety.  Sentence  of  6th  October,  1767, 
condemned  the  owners  of  the  privateer  to  pay  the  value 
198 and2oo;  Droit  of  the  tartanc  and  cargo.     Arr£t  of  31st  June,  1758,  con- 

hanftetique,  tit.       ^        .         ,,  . 

10,  art.  4;  Vaiin,   tirmins:  this  scntencc. 

p»g.  170.  ®. 

Ships  badly  A  ship  causing  damage  from  having  been  badly  moored, 

moored.    "  ^^  f^^^  ^nsLymg  been  moored  with  insufficient  cables,  is 

Smaller  venel  responsible  for  all  damage  occasioned.^^ 
fareer  ^      ^°        '^  ^^^  vcsscls  encounter,  the  one  large  the  other  smaller, 

"  Targa,  pag.  the  latter  is  to  give  way  to  the  first,  if  circumstances  of 

M  Argum.  art.  2,  weather  and  situation  allow.^^ 

tit.  del  port!. 

Ship  left  with-        The  collision  is  presumed  to  proceed  fi'om  the  vessel  left 

out  a  watch.         ^j^^^^  ^  watch." 

Aocbors  left  yr  !•••        j-l  •         i*!/*  i_  i/v 

without  buoys.  ^^  *  vessel  18  injured  by  running  foul  of  anchors  left 

"  rtr*  consoiato  without  buoys,  the  damage  is  imputed  to  the  vessel  that 

%]tlB:i  80  left  them  » 

d'oi^n!"llrt!'i5.  If  the  collision  has  not  happened  from  casualty,  though 

$  3.  Collision  {^  jg  impossible  to  know  by  whose  fault,  it  is  then  a  case 

happening  not  *  .  it.  i 

from  casualty,     for  dividing  the  disaster,  and  making  each  of  the  two  vessels 

being  known      ^^^  ^"^  ^^^  of  ^^^  damage.    Such  is  the  sense  of  Art.  10.*^ 
through  whose    «  jj^  ^^^^^  ^f  collision  of  vessels,  the  damage  shall  be  paid 

>•  Art.  10,  tit.  des  for  equally  by  the  vessels  which  have  done  and  suffered  it» 
"  jugemens        whether  on  the  voyage  or  in  a  roadstead  or  port.*'" 

d'Oleron,  art.  14;  "^    °  ^ 
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StypmannuSy  Kuricke  and  Loccenius  say  that  this  divi-     Chap.  xil. 

S  ECT     X I  ^^ 

sion  of  the  loss  is  prescribed  hy  equity y  and  on  account  of 


the  difficulty  of  proof .^^    Cleirac  appears  to  confine  it  to  2?26*,27!mm^ 
the  case  where  the  party  doing  and  the  party  suffering  the  stiltiq^.  tit.  I'o. 
damage  are  to  blarney  and  their  excuses  are  very  obscure.^^  part^nSSJ!*!!. 
Grotius^^  says,  that  **  as  it  is  difficult  to  prove  the  fault,  pag.  soi ;  Locce- 

,  ,  ,        niu8,  lib.  3,  chap. 

even  when  it  has  been  wilful,  the  laws  of  some  countnes  ».  »">•  n- 

*•  Cleinc,  pag.  67. 

direct  that  in  the  case  in  question  the  masters  of  the  two  »  Lib.  2,  ch.  17. 
Teasels  shall  bear  each  an  equal  portion  of  the  damage.'' 
Many  cases  are  found  in  our  books  where  this  division  of 
loss  has  been  decreed  on  account  of  the  difficulty  of  the 
<]uestion.^^     In  a  case  of  the  burning:  of  two  adioinins:  » coquiue,  quest. 
aniUs,  it  bemff  uncertam  which  had  cau&^ht  fire  from  the  and  Bretonnicr, 

'  o  e>  torn.  2,  pag.  42; 

^ther,   the   parlement  of  Paris,   by  arrfit  of  2nd   May,  5S!*27&    '** 
1686,  decided   that  the  repairs   should  be   paid   for  by 
^x)Qtribution  between  the  proprietors,  the  millers  and  their 

'^     '^  '  » Journal  dc8 

iVg  ^  Audiences,  torn. 

^  4,  pag.  46. 

The  damage  shall  be  paid  for  equally  by  the  vessels  that  How  the  da- 
haU  have  done  and  suffered  it  ;^  that  is  to  say,  in  equal  ™Xided. 
rtions,   without  reference  to  their  respective   values.**  » Art.  lo,  tit.  des 
ence,  it  may  often  happen,  that  the  entire  value  of  one  m  vaiin^ibiq.pag. 
fthe  vessels  is  absorbed  by  the  half  of  the  damage;  while  «6i«,  says  the 

•^  .  Droit  han- 

e  other  vessel,  being  much  more  valuable,  will  easily  bear  J^^j^^®'  **^*  ^®' 
he  remaining  haM*.     The  damages  suffered  by  both  vessels 
estimated,  then  thrown  into  one  mass,  and  this  is  shared 

ually(0. 

If  the  collision  happens  by  a  pure  peril  of  the  sea,  it  §  4.  Damage  to 

evident  that  the  damage  caused  to  the  merchandise  is  from  collision. 
^^K)articular  average  for  account  of  the  owners,  and  conse- 
"^Sequently  for  that  of  the  insurers. 

(0  Id  EDgland,  when  the  damage,  for  the  cause  mentioned,  is  equally  ap- 

^Ktrtioned  to  the  two  vessels,  it  was  held  (in  the  case  of  De  Vaux  v.  Salvador, 

"^  Ad.  &  Ell.  420)  not  to  be  recoverable  as  a  loss  by  the  perils  of  the  sea,  on 

'^be  ground  that  it  is  not  proximately  caused  by  those  perils.    Judge  Story,  in 

'^he  ease  of  Peters  v.  Warren  Insurance  Company  (3  Sumner's  Rep.  389),  has 

examined  and  repudiated  this  doctrine,  and  in  doing  so  rests  upon  the  conti- 

Beatal  authorities,  and  upon  the  ground  that  where  the  maritime  law  attributes 

any  lots,  contribution  or  expense  as  the  consequence  of  a  particular  peril,  such 

los,  contribution  or  expense,  in  insurance  law,  is  to  be  taken  as  having  been 

proximately  earned  by  that  peril. 
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Ca^p.  XIT.        If  the  collision  has  happened  by  the  fault  of  one  of  the 
— ^^ '—  yesselsy  the  damage  caused  to  the  merchandise  is  to  be 


paid  for  by  the  vessel  convicted  of  the  fault,  without  the 

goods  on  board  the  latter  contributing  anything:   Bona 

»  motthm-        pero  mercatoris  libera  maneant.^    In  effect,  if  they  them- 

■tetlq«e,  tit.  10,  . 

*^**  selves  have  received  damage,  it  is  to  be  repaired  by  the 

vessel  to  whom  the  fault  is  imputed. 

If  it  cannot  be  determined  by  whose  fault  the  collision 
happened,  is  each  vessel  to  bear  the  damage  suffered  by 
her  own  cargo  ?  I  think  that  in  this  case  the  damage  is 
for  the  account  of  the  merchant  or  his  insurers,  without 
the  vessel  being  responsible  for  it;  because,  as  a  general 
rule,  doubt  suffices  to  raise  the  presumption  of  its  being 
caused  by  a  peril  of  the  sea  rather  than  by  fault.     The 

»•  ordon.  tit.  de«   casc  of  divisiou  established  by  Art  10*^  is  an  exception 

which  is  applicable  to  vessels  only,  without  embracing  mer- 

V  vaHn.  torn,  s,    chandise.^ 

pi«.  167.  ... 

In  this  same  case  it  is  certain  that  the  respective  cargoes 
owe  nothing  one  to  the  other,  because  it  is  not  a  questi<m 

«ctei»c.m.69.  of  damage  incurred  for  the  common  safety.   Cleirac»  pro- 

perly  criticises  Art  14  of  the  Jugemens  d'Oleron.  ''  In  this 
case,"  says  he,  '^  there  is  not  much  appearance  of  reason  in 
making  the  merchants  contribute  to  the  satisfaction  of  such 
an  accident  to  the  venture,  happening  through  the  fault 
of  the  mariners,  and  plainly  without  any  reference  to  the 
common  safety." 

The  Hanseatic  law  exempts  in  such  a  case  the  merchan- 
dize from  all  contribution :  Utraque  navisy  exceptis  tamen 

»  Le  Droit  hm-    bonis  mercatoTum,  damntun  simid  resarcire  dAeL^     And 

■^atique,  tit.  10,  ' 

•rt.  4.  this  decision  must  be  abided  by,  notwithstanding  Art  14 

of  the  Judgments  of  Oleron,  and  the  Ordonnance  of  Wis- 

and  67. 

(tt)  Id  the  case  of  rhe  Woodrop  Sinu,  2  Dod.  Ad.  Rep.  85,  Lord  Stowell 
has  lacidly  stated  the  rules  and  divided  the  different  species  of  collision,  almost, 
if  not  entirely,  in  the  terms  used  by  Kmerigon  in  this  section.  The  latter  relcrs, 
as  we  have  seen,  to  writers  much  earlier  than  himself,  and  these  seem  to  repose* 
for  the  most  part,  on  texts  of  the  Roman  law.  If  we  are  disposed  to  trace  baek 
the  matter  still  farther,  concurrent  opinion  and  probability  show  that  the 
Romans  adopted  their  maxims  on  this  subject,  in  common  with  all  their  laws 
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It  is  forbidden  to  cany  on  works  on  the  sea  hurtful  to     Chap.  xii. 
navigation.'^    By  the  natural  law  the  sea  belongs  to  all     Sbct.  xiv. 
men:  Naiuralijure communia  sunt  omnium  hac;  aer,  aqtta  t^'?^^^ 
profluens  et  mare.^    AU  are  permitted  to  navigate  there.«  ^ol.  ^  "*''*' 
It  is  equally  permitted  to  every  one  to  fish.**     But  the  tit.^riiS*; l. 
liberty  of  fishing:  is  subordinate  to  that  of  navigation,  be-  locopubLo; 
cause  the  seneral  mterest  of  men  renders  navi&^ation  ne-  navig.n.  lo; 
cessary;  whilst  fishing  properly  interests  those  only  who  JS^^^'^i^^ 
follow  it     Hence  the  Prator  by  an  interdict  forbad  any-  SSpreli^*^' 
thins  to  be  done,  either  on  the  sea  or  on  the  shore,  that  ^'V' 

^  ,       ,  FisbiDg  femes. 

might  be  hurtful  to  navigation :  Labeo  ait  competere  inter^  m  )  ],  {Q,t.  de 
dictum;  ne  quid  in  mare,  inve  littarBf  quo  partus,  statio,  » 'stn^ha, pag. 
lUrvt  namgxo  detenus  pat.^  pp.  lo,  25. 49,  im, 

580,628;  Cepola, 

The  Ordonnance  de  la  Marine,  in  declaring  fishing  in  i^-  ^21,  frc 
the  Bta  free  and  common,  prohibits  everythmg,  one  by  one,  ^^i  ^^t^^^^^ 
that  can  be  injurious  to  navigation;  and  finally,  as  it  is  pubuco;  l.  is. 
impossible  to  foresee  all  cases,  and  to  prevent  by  any  detail  >«  l.  m  17,  if.  de 

...  .  .  fluminibuf,  ne 

all  mconvemences  in  a  matter  where  points  are  to  be  quid  in  flumin* 

*  ^  publico. 

brought  to  harmonize,  though  often  antagonist  to  each 

other,  the  legislator  in  Art  8^  has  provided  generally  that  »  Tit.dMmMira- 

mariners  on  board  of  boats,  or  the  owners  of  these  boats, 

shall  not  be  responsible  for  losses  or  damages  happening 

to  the  works  of  any  fishery  or  of  any  fishermen,  unless  it 

be  shown  that  the  running  foul  has  taken  place  through 

fault  or  malice.    What  is  here  said  in  respect  to  boats  must 

apply  with  stronger  reason  to  large  vessels. 

The  wisdom  of  this  provision  is  plain.  The  sea  is  es- 
pecially the  heritage  of  ships.  It  is  the  bond  that  draws 
men  nearer  to  one  another,  and  that  forms  the  whole  into 
one  fiimily,  whose  members  by  reciprocal  aids  supply  their 
mutual  wants :  Ipsum  autim  mare  sic  terram  appetens  lit" 

m 

toribus  aUuit,  ut  una  ex  duabus  naturis  conflata  videatur,^  ^  cicero,  de  na- 

turft  deomin, 

It  is  then  proper  that  the  liberty  of  fishing,  whose  ob-  ub.f,e»p.M. 

connected  with  navigation,  from  the  Rhodians.  Here  a  default  in  the  records 
of  legal  biitory  endii  the  process.  This  universal  acceptance  and  long  duration 
of  juridical  principles,  not  confined  by  any  means  to  the  present  matter,  suggests 
ft  strong  affinity  between  law  and  reaum,  as  well  as  Jtiittce,  and  gives  it  a  higher 
origin  than  the  arbitrary  will  or  imperfect  wit  of  legislators. 
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Chap.  XIL    ject  IS  limited,  should  yield  to  the  liberty  of  navigation,  of 
-if^! '—  which  the  object  is  universal.     If  it  is  permitted  to  fish. 


it  is  only  on  the  condition  that  navigation  is  not  impeded 
thereby.  He  therefore  who  in  fishing  casts  his  nets,  or 
plants  his  stakes,  must  do  it  in  such  a  way  as  to  prevent 
any  obstacle  to  the  course  of  vessels.  He  is  certainly  an- 
swerable for  any  damage  he  may  cause  them.  If  the 
vessels  break  or  drag  away  his  nets,  he  has  only  himself  to 
blame,  because  the  sea  was  made  more  for  navigation  than 
for  fishing.  A  single  case  is  to  be  excepted;  it  is  when 
the  nets  or  stakes  have  been  broken  through  the  fault  or 
malice  of  the  people  of  the  ship.  But  in  this  case,  in  esti- 
mating the  damage,  it  is  to  be  limited  to  that  done  to  the 
nets  or  stakes,  without  reference  to  the  value  of  the  fish 
that  might  have  been  taken:  AgituTy  ob  retia,  non  piscium, 
qui  ideo  capti  non  sunt,  fieri  (BStimationem ;  cUm  incertum 
»  L.  29, 1 3,  ff.  ad  fucrit  an  caperentur.^ 

leg.  AquU.  •'  '^ 

Cable  cut  If?  i^  order  to  avoid  imminent  shipwreck,  the  cables  of 

another  vessel  are  cut,  this  damage  or  its  consequences  are 
not  a  subject  for  claim  against  the  vessel  or  its  owners  thus 
attempted  to  be  rescued  from  danger,  because  necessity 
incurred  without  fault  forms  the  most  imperious  of  laws : 
Labeo  scribit,  si  citm  vi  ventorum  navis  impulsa  esset  in 

leg.Aaufi. ;' Jvige- funes  onckorarum  alterius,  et  nauttB  funes  prcBcidisseni,  si 

mena  d'Oleron,  «         t.  j  •   •  •   •      /•      'x  i-  .    -, 

art.  15;  ordon.     nullo  alio  mooo.  nisi  vTCBCisis  funious,  exvlicare  se  potmt. 

de  Wtabuy,  art.  .  '       -r  r  * 

27;  Locceniiu,      nullam  actionem  dandam,^ 

Ut.  S,  cap.  8,  n.  12. 

$  6.  Recapita-        All  that  we  have  just  observed  in  the  present  section 
^**°°*  interests  directly  or  indirectly  insurers. 

1.  When  a  vessel  on  which  I  have  effected  insurance  has 
been  damaged  by  collision  with  another  vessel,  or  by  an 
anchor,  or  by  a  stake  net  or  such  like,  the  insurers  are 
bound  to  indemnify  me  for  the  damage  suffered,  if  the 

*•  Pothter,  n.  50.    accidcut  has  happened  through  mere  chance  (cos  fortuit),*^ 

2.  So,  if  the  accident  has  happened  through  tlie  fault  ofttte 
master  of  another  vessel ;  in  which  case  I  must  assign  to 
the  insurers  my  right  of  action  against  the  author  of  the 
damage. 
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3.  If  the  accident  has  happened  through  the  fault  of  the     Chap.XH. 
captain  or  mariners  of  the  vessel  insured^  the  insurers  do      /_! !- 


not  answer  unless  by  the  policy  they  have  rendered  them- 
selves liable  for  baratry  of  the  master  (x). 

4.  In  the  case  where,  judicio  rtisticorum,  the  damage  is 
to  be  borne  equally  between  the  two  vessels,  I  think  that  the 
insurers  are  answerable  for  the  part  which  belongs  to  the 
vessel  insured  by  them.  The  doubt  which  occasions  this 
sharing  of  the  damage  does  not  suffice  to  discharge  them 
from  the  accident,  if  they  do  not  bring  proof  capable  of 
destroying  the  legal  presumption  established  against  them. 
If  this  proof  were  brought,  then  all  doubt  would  vanish ; 
the  division  determined  by  Article  10**  would  no  longer  « ordon.  tit.  det 
have  place,  and  the  rights  of  the  insurers  would  be  decided 
according  to  the  truth  as  recognized  ;  but  so  long  as  doiibt 
exists,  the  share  of  the  damage  must  be  reimbursed  by  the 
insurers,  for  this  single  reason,  that  the  accident  has  hap- 
pened on  the  sea,  within  the  time  and  places  of  the  risk  (y). 

(x)  In  Eogland  and  the  United  States  this  principle  does  not  appear  to  have 
been  yet  recognized  in  any  reported  case.  Mr.  Marshall  (495)  however  is  of 
opinion,  that,  in  such  case,  wilful  misconduct  of  the  captain  or  crew  would 
amount  to  baratry,  and  the  loss,  therefore,  be  recoverable ;  but,  s^nys  Mr.  Philips 
(636),  if  it  did  not  amount  to  baratry,  the  underwriters  would  not  be  liable. 

(y)  In  the  case  where  the  damage  is  apportioned  equally  between  the  two 
ships,  (because,  though  confessedly  belonging  to  one,  it  cannot  be  certainly 
attributed  to  either.)  Boulay  Paty  supports  the  position  of  the  text,  that  the  sum 
to  be  paid  by  the  ship  insured  \s  a  particular  average,  for  which  the  underwriter 
is  liable,  by  reasoning  in  this  wise :  The  event  has  happened  by  the  fault  of  the 
one  captain  or  of  the  other,  or  of  accident  (vis  major).  The  law  says^uit  is 
not  to  be  presumed ;  hence  if  it  cannot  be  fixed  on  one  of  the  captains,  it 
shall  be  imputed  to  vis  majoTf  and  then  the  insurer  is  liable.  If  the  reasoning 
of  the  parlement  of  Pans,  in  the  case  mentioned  in  this  section  (page  333),  of 
the  burning  of  two  adjoining  mills,  was  not  precisely  the  same,  they  seem  to 
have  made  a  similar  use  of  via  major  in  determining  that  both  the  owners,  both 
the  millers,  and  atl  the  boys,  should  contribute  to  the  loss. 
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Sect.  X  V. 

Section  XV. 

CHANGE  OP  ROUTE  OR  OF  VOYAGE. 

»  Art.  26,  h.  t.  The  Ordonnance,*  after  having  placed  at  the  risk  of  the 

insurers  all  the  losses  and  damages  which  happen  at  sea 
through  tempest,  shipwreck,  stranding  and  collision,  adds, 
that  they  shall  also  be  held  for  the  losses  and  damages 
which  happen  through  change  of  route  or  of  voyage  {z). 
But  this  change  of  route  or  of  voyage  must  have  been 
occasioned  by  tempest,  or  by  fear  of  enemies,  or  other 
necessary  cause ;  for  the  general  rule  which  casts  upon  the 
insurers  accidents  happened  at  sea,  is  modified  by  another 
that  dispenses  them  from  losses  happening  after  the  break- 
ing up  of  the  voyage. 

You  say  that  the  vessel  is  lost.  I  answer  that  the  loss 
has  happened  since  the  breaking  up  of  the  voyage  insured. 
You  reply  that  the  change  of  route  or  of  voyage  has  been 
caused  by  necessity ;  you  again  become  plaintiff  by  this 
reply,  which  you  are  consequently  bound  to  substantiate 

>  corvinua,  c.  de  by  proof  I  Actor  replicatumem  suam  probare  tenetuT,^    He 

pro    .  pag.     .    ^j^^  advances  a  fact  must  prove  it :  Ei  incumbit  probatio, 

s  LL.  1  &  21,  ff.     qui  didty  non  qui  negat.^ 

cod 

The  many  points  that  concern  the  route  or  the  voyage 

(s)  The  Code  de  Commerce  has  engrafted  a  change  on  the  Ordonnance. 
Art.  350  says  the  insurers  shaU  be  liable  (or  forced  chdjagts  (changemen$forei$) 
of  route  or  voyage.  Boulay  Paty  congratulates  himself  and  readers  that  this 
has  caused  to  disappear  all  the  difficulties  that  obtained  under  the  Ordonnaooe. 
Were  it  not  for  this  it  might  be  doubted  whether  there  were  any  diffieultin 
under  the  Ordonnance.  They  do  not  seem  to  have  been  known  to  Emer^o, 
and  they  are  not  noticed  by  either  Valio  or  Pothier.  The  Ordonnaooe,  in  the 
article  following  that  cited,  establishes  the  general  rule  that  the  insurers  shall 
not  answer  for  losses  happening  through  change  of  route  by  order  of  the  as- 
sured, and  leaves  it  to  the  common  law  to  except  the  recognixed  cases  of 
necessity.  The  Code,  out  of  the  like  general  rule,  excepts  forced  changes. 
The  effect  of  this,  whatever  its  intention,  certainly  was  to  tighten  somewliat  the 
shackles  that  often  perhaps  impede  the  course  of  right,  and  cause  to  be  arrested 
in  a  contest  about  words,  what  might  better  be  spent  in  the  study  of  ]mn- 
cipic  ;  and  therefore,  as  between  two  written  rules,  the  Code  would  seem  likely 
to  answer  for  the  more  numerous  and  troublesome  offspring. 
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insured,  however,  form  a  subject  too  vast  to  be  considered     Chap.  XII. 

in  a  single  section.      I  shall  treat  it  in  the   following — — 1— 

chapter. 


Section  XVI. 

CHANGE  OF  SHIP. 

You  have  affreighted  a  vessel  for  the  transport  of  your  §  i.  Doctrine 
goods.    The  captain,  without  being  thereto  compelled  by  \^^^^     ^^^ 
necessity  of  circumstances,  and  without  your  consent,  loads 
them  on  board  of  an  inferior  vessel :  Easqtte  merces  nulla 
nautaj  necessitate  coactuSy   in  navem  detenoreniy  dim  id 
sdret  te  fieri  noUey  transtulit;  the  last  vessel  is  lost     You 
may  proceed  against  the  captain  with  whom  you  have  con- 
tracted, in  an  action  locatiy  in  order  to  have  him  con- 
demned to  pay  your  damages  and  losses.     Such  is  the 
provision  of  the  law.^    This  law  adds,  however,  that  you  i  l.  lo,  f  i,  (r.  ad 
will  have  no  ground  of  complaint,  if  both  the  one  and  the 
other  vessel  have  been  lost  in  the  same  navigation :  Imd 
cantrdy  si  modo  ed  navigationCy  utraque  navis  periit.    The 
doctors  have  had  much  discussion  ou  this  law,  as  will  be 
seen  presently. 

The  Ordonnance  places  at  the  risk  of  the  insurers  the  §  2.  Provisioa 
change  of  ship.  But  this  decision  is  modified  by  other  nance.  °"" 
articles. 

If  the  change  of  ship  is  made,  though  without  the  con-  Change  of  ship 
sent  of  the  insurers,  before  the  risk  has  begun,  the  insurance  meuMment  of 
will  be  nugatory,  and  the  premium  will  be  returned.*  "*^* 

If  the  change  of  vessel  is  made  during  the  course  of  the  change  of  »hip 
voyf^e  without  necessity y  and  without  the  consent  of  the  •'^r<»rop«nce- 
insurers,  they  will  he  discharged  from  the  rishsj  and  will  3  ouidon.  ch.  9, 

-      -  -  -  .        •  ■'^«  * »  Ordon- 

not  be  bound  to  return  the  premium,^  nance,  art.  27, 

,    .  h.  t. ;  RoccUB, 

If  in  the  course  of  the  voyage,  and  in  consequence  of  a  "«*•  •• 
peril  of  the  sea,  the  captain  is  obli&^ed  to  hire  another  consuut Wia ' 

.  mer,  ch.  87  &  89. 

vessel  to  transfer  on  board  of  her  the  goods  insured,  the 

z2 
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Chap.  XII. 
Sicrr.  XV'l. 

*  Guidon,  ch.  9, 
art.  4;  Ordon- 
nance,  tit.  du 
fret.  art.  11; 
D^loration  17 
Aofit,  1779,  art.  9. 

§  3.  If  the  ves- 
sel substituted, 
without  neces- 
sity, is  as  good 
as  the  first. 

*  Straccha,  gl.  8, 
n.  4 ;  Roccixs, 

n.  28  ft  90 ;  Casa- 
regis,  disc.  1,  n.34 
&  133;  Santerna, 
part.  3,  n.  35 ; 
Btypmannus, 
part.  4,  cap.  7,  n. 
290  &  394 ; 
Kuricke,  diatrlb. 
n.  11;  pag.  835; 
Locceniua,  lib.  2, 
cap.  5,  n.  14. 

*  Casaregis, 
disc.  1,  n.  S3; 
Roccus,  n.  57 ; 
Straccha,  de 
naut.,  part.  3, 
n.  10. 

'  Peckius,  ad  d. 
leg.  10,  S  1,  pag. 
287;  Stypman. 
part.  4,  tit.  7, 
n.  215;  Kuricke, 
ad  Jus  hanseat., 
p.  724. 


*  De  Luca,  dc 
credito,  disc.  108, 
n.  7. 

•h.t. 


insurers  will  run  the  risk  on  the  goods  until  their  disem- 
barcation  at  the  place  of  destination.  This  is  the  result  of 
our  maritime  law.*  (a) 

The  distinctions  now  mentioned  are  repeated  in  all  our 
books.^  We  have  seen  above  that  the  law  10,  §  1,  ff. 
de  leg.  Rhod.,  speaks  of  the  case  where,  without  necessity, 
the  goods  have  been  put  on  board  a  vessel  not  so  good  as 
the  vessel  named :  in  navem  dcteriorem.  These  last  words 
have  led  several  authors  to  believe  that  the  insurers  are 
not  released  from  the  risk  except  the  goods  have  been 
placed  on  board  a  vessel  worse  than  the  one  named.^  So 
that  if  the  merchandize  insured  had  been  put  into  a  vessel 
equally  good,  or  better,  the  insurers  would  be  answerable. 
Several  other  authors  doubt  this  assertion,  on  the  ground 
that  the  insurers  might  have  had  more  confidence  in  the 
person  of  the  captain  named  in  the  policy,  than  in  the  cap- 
tain of  another  vessel,  although  Uiis  vessel  might  be  better 
and  larger.^ 

With  us  the  person  of  the  captain  named  in  the  policy 
is  indifferent,  because  of  the  general  clause,  or  other  for 
him.  But  the  insurers  have  a  right  to  say,  that  they  had 
more  confidence  in  the  vessel  named  than  in  any  other.; 
so  that  without  their  consent,  and  without  necessity,  they 
could  not  be  made  to  run  the  risks  on  another  vessel, 
although  larger  and  better:  Quoniam  recti  assecurcUor 
dicere  potest  quod  ex  genio,  vel  alio  motivo,  super  unius 
magis,  quam  alterius  navis  fortunairiy  sponsionem  fiacere 
voluerit.^  Such  is  our  jurisprudence,  founded  upon  Art,  3,' 
which  directs  that  the  policy  shall  contain  the  name  of 
the  vessel;  which,  as  a  general  rule,  excludes  all  substi- 
tution. 


(a)  In  England,  the  case  of  Plantamour  v.  Staples  (3  Doug.  1 )  first  estmblisbed 
the  position,  that  if  the  original  ship  be  disabled,  and  the  master,  acting  with  a 
wise  discretion  as  the  agent  of  both  the  merchant  and  the  shipowner,  forwards 
the  cargo  in  another  ship,  such  necessary  change  of  ship  will  not  discharge  the 
insurers  on  goods  from  a  loss  taking  place  subsequently  to  the  transhipment. 
With  regard  to  the  other  points  in  this  section,  so  well  grounded  in  reason  and 
authority,  Mr.  Amould,  though  citing  no  English  case  in  confirmation,  aeema 
willing  to  adopt  them  into  English  law. 
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According  to  the  law,^°  no  action  lies  against  the  cap-     Chap.  XIT. 

Sect.  XVI. 


tain    who,  without  necessity,   loads   the   merchandize  on 

board  another  vessel,  if  it  happens  that  both  vessels  are  ieUperuh. 

lost  alike  :  si  utraque  navis  periit.     For  the  thing  had  been  '•  i^i »Mi. ff. 

equally  lost  in  the  vessel  named :   utique  dim  interitura 

esset  ea  res."    Such  is  the  doctrine  of  Mornac,  of  Santema,  "  l.  h,  f  i,  ir. 

depotitL 

and  of  Casaregis.**    Articles  3  and  32,  h.  t.  of  the  Or-  iiMornacreri* 
donnance,  are  opposed  to  such  a  decision  in  the  matter  of  Rhod'.;  Santera*, 
insurance.     So  soon  as,  without  necessity,  the  thins:  insured  caaaregi*',  disc,  i, 

.        .  .  n.  35;  diic.  226, 

is  placed  in  any  other  vessel,  the  contract  is  dissolved  ipso  «»•  ^s- 
jure;  consequently  the  fate  of  both  vessels  has  become 
foreign  to  the  insurers. 

Marquardus^^  asks,  si  in  una  et  eddem  navigatione  merces  »  Marquwdut, 
transferant^  «r  un&  navi  in  aliam,  et  novissima  deperdatur  Tr''- "' 
cum  mercibus,  num  assecurator  teneatur  de  tali  periculi 
eventu  ?  He  answers  :  inspiciendam  esse  formam  assecura- 
iioniSy  an  in  ed  mentio  fojcta  novissimcs  navis,  an  minis  ?  Si 
primOy  utiqui  ex  lege  conventionis  tenetur,  modo  absque  dolo 
atque  culpd  iste  casus  contigerit.  Si  mentio  facta  non  sit, 
non  tenetur, 

Poihier^*  decides,  that  "  the  contract  of  insurance  is  dis-  "  Pothier,  ii.69. 
solved  in  strict  right  as  soon  as  there  is  a  departure  from 
the  law  of  the  contract,  in  placing  the  goods  in  a  vessel 
other  than  the  one  on  board  of  which  they  were  to  be 
laden."  Such  is  the  rule  with  regard  to  the  insurers.  But 
with  respect  to  the  shippers,  Valin  maintains  that  it  is  not 
80.  "  Vessel  for  vessel/'  says  he,  "  that  must  be  equal  to 
them,  so  soon  as  both  have  perished.  They  would  have 
lost  all  the  same,  even  if  there  had  been  no  change  of 
vessel."  '*     I  adhere  to  the  doctrine  of  Valin,  provided  the  "  vaiin,  art.  9, 

'   *  tit.  du  capitaine. 

shipper  has  not  effected  insurance.  In  this  case  the  fault 
hurts  not,  injuria  non  nocens,  and  there  is  nothing  opposed 
to  the  principle  of  the  common  law;  but  if  the  shipper  has 
effected  insurance,  finding  himself  then  deprived,  by  the 
act  of  the  captain,  of  any  action  against  his  insurers,  it  is 
just  that  he  should  have  his  remedy  against  the  captain 
who  has  voluntarily  departed  fiom  the  terms  of  his  con- 
tract. 
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Chap.  XII.         It  results  from  what  I  have  just  said,  that  the  change 
of  vessel,  even  during  the  course  of  the  voyage,  is  not 


vessel  ii'nSr  presumed  to  be  the  result  of  accident  (fatal).  The 
pranumed  to  be  assured  must  prove  that  it  has  been  occasioned  by  a  peril 

the  lesult  of  ao-  *  '' 

cident  {fatal),    of  the  sea. 

§  6.  Case  pro-  When  by  a  peril  of  the  sea^  the  vessel  has  been  placed 
of  veMel.  "***  ^^^  ^f  ^  fit  state  to  continue  her  navigation,  it  is  a  case  for 
Ao??u79***° *'  hiring  another,  on  board  of  which  the  goods  may  be  tran»- 
nim«  2?n"  ferred.*^  This  peril  of  the  sea  is  present  whenever  the 
juiSleM*d'oie-  vessel  has  been  placed  out  of  a  state  fit  for  navigation, 
"pothier  det  whether  by  tempest,  or  by  strandingy  or  from  having  been 
^M^^iT*  engaged  in  combatJ^  If  the  vessel  has  been  wrecked  (a 
^***^*  fait  naufrage),  it  is  still  a  case  for  procuring  another  to 

1*  Art.  21  and  22,  rcccivc  ou  board  the  goods  saved,  and  to  carry  them  to 

tit.  dufr«t;  Droit  °  _  ,  . 

hansatique,  tit.    their  olacc  of  destination.  *8     So  if  the  vessel  is  arrested  for 

9,  art.  2;  Pothier,  * 

n.5i,h.t.  3^  iQjjg  tinjg  by  superior  authority .^^     So  also  if  the  vessel 

"  R*glomcnt  of  °  J         f  J 

Amsterdam,        has  been  capturcd,  and  the  merchandize  is  released  or  ran- 

>*  Art,  66  and  67,  SOmed.^® 
h.  t. 

Is  the  captain  '^^^  Roman  law  decides  that  the  captain  is  released  from 
^Th* '?  ^^^     ^'^  engagments,  if,  by  accident  and  without  his  fault,  the 

vessel  becomes  unnavigable  during  the  voyage :  Si  navis 

»  L.  10,  f  1,  ff.     9^  vitium  fecerit  sine  dole  mala  et  culpa  ejus.^     Faber 

*  ^'     ^'       and  Vinnius,  on  this  law,  say,  that  in  such  case  the  captain 

is  not  bound  to  seek  another  vessel :  Non  cogitur  aliam 

»  Faber,  tom.  4,  ,  /. 

pag.  40;  vinniiw,  qiuBTere  navem,  quia  de  certa  nave  actum  est.^ 

The  Jugemens  d'Oleron,  speaking  of  the  vessel  placed 
out  of  a  state  fit  to  continue  the  voyage,  decides,  that  "  the 
master  may  hire  another  vessel  to  finish  the  voyage,  and 

ju^enf  d'oie-   ^^^^  hsive  his  freight  on  the  wares  saved.""    The  Ordon- 

"***•  nance  of  Wisbuy  also  says,  that  the  captain  may  hire  an- 

r,.?^2."if  ^^  other  vessel.2* 

buy,  art.  16,  37 

*°^  **•  Our  Ordonnance,  however,  imposes  on  the  captain  the 

«»  Ordonnance,     obligation  of  hiring:  another  vessel  in  such  a  case.**     It  is 

tit.  du  fret,  art.  °  ~ 

11, 21, 22.  precise;  the  master  is  bound  to  hire  forthwith  another  vessel, 

and  he  is  not  dispensed  from  this  formal  obligation,  except 
in  the  case  where  he  cannot  find  one. 

I  think  then  that  Valin  and  Pothier  are  mistaken  whai 
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they  say,  "  that  the  terms  of  Art.  1 1,  shall  be  bound  to  hire     Chap.  XII. 
forthwith  another^  are  to  be  taken  in  this  sense,  shall  be '— 


bound,  if  he  wishes  to  earn  the  whole  of  his  freight,  and 
not  in  this  sense,  that  he  shall  be  precisely  and  absolutely 
bound  to  do  so ;  for  by  the  contract  of  hiring  that  he  has 
made  of  his  ship,  he  has  bound  himself  only  to  furnish  his 
own  ship,  not  to  furnish  another ;  and  when  through  a  vis 
major,  against  which  he  has  not  guaranteed,  he  can  no 
longer  supply  it,  he  is  not,  according  to  the  principles  of 
the  contract  of  hiring,  bound  to  anything  else,  than  to  dis- 
charge the  affreighter  or  hirer  from  the  freight  for  that 
portion  of  the  voyage  remaining  to  be  completed,  while  in 
this  case,  the  freight  only  for  so  much  of  the  voyage  as  has 
been  made  is  to  be  paid  to  him."*^  »  vaiin.  tom.  i. 

rrn  •  11  'o  pag.  618;  Pothier, 

The  doctrine  of  these  two  authors  would  be  good,  if  the  d««  chartw- 

°  '  parties,  tom.  2, 

shipper  were  present  or  at  hand  to  seek  for  himself  another  p^-  ^^• 
vessel.  Such  is  the  case  of  the  Declaration  of  1779:  — 
**When  the  vessel  shall  have  been  condemned  as  being 
out  of  a  state  fit  to  continue  her  navigation,  the  assured  on 
goods  shall  be  bound  to  cause  it  to  be  notified  forthwith  to 
the  insurers,  who,  as  well  as  the  assured,  shall  use  their 
diligence  to  find  another  vessel,  on  board  of  which  the  said 
goods  shall  be  loaded  so  as  to  carry  them  to  their  desti- 
nation."^    But  if  the  accident  has  happened  in  a  distant  ''  Declaration  de 

17/9,  art.  7. 

country,  without  the  shippers  being  able  to  give  their 
orders,  either  by  themselves  or  through  their  factor,  it  is 
not  doubtful  that  the  captain,  who  is  not  less  the  agent  of 
the  shippers  than  of  the  owners,  must  watch  over  the  pre- 
servation of  the  merchandize,  and  do  all  that  circum- 
stances require  for  the  best.  This  quality  of  captain  makes 
him  master,  and  attributes  to  him  the  care  of  all  that  con- 
cerns the  vessel  and  cargo:  Magistrum  navis  nccipere 
debemus,  cui  totius  navis  cura  mandata  est.^     He  is  re-  "  l.  i,  f  i,  ir.  de 

exercit.  act. 

sponsible  for  all  the  merchandize  laden  in  his  vessel,  of  »  Art.  9,  tu.  du 
which  he  must  render  account.^^     He  is  then  bound  to  do  »  ^rt.  45  h.t. 
what  it  is  to  be  presumed  the  shippers  would  do  if  they  ^8*!>f  tie^^^^* 
were  present.*'    He  would  consequently  be  very  blameable,  to  the  capuinf 
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Chap.  xti.    if  causing  a  part  of  the  goods  saved  to  be  sold  for  his 
— ^fll L.  freight  earned,  he  left  the  rest  in  a  distant  country,  whilst 


he  might  have  brought  the  whole  by  another  vessel  to  the 
place  of  its  destination. 

At  whose  cost?  The  authors  just  cited  relieve  the  captain  from  the  obli- 
gation of  hiring  another  vessel,  only  because  they  suppose 
the  new  vessel  would  be  hired  at  his  cost.  Cleirac  is  not 
very  satisfactory  on  tliis  point.  He  says,  "  the  second 
freight  of  the  other  ship  is  general  averc^e,  to  be  borne  by 

« adrac, pag.  18.  the  vcsscl  and  the  goods."**     And  again,  "if  the  vessel 

cannot  complete  the  voyage  undertaken,  the  master  is 
bound  to  have  the  merchandize  carried  at  his  own  cast  in 
other  vessels  to  the  place  he  has  bound  himself  for,  and  for 
this   average  cannot  claim   anything  else  than   the  first 

»ci0inc,  pag.     freight  agreed  upon  for  his  vessel,"  ^^     In  both  places  he 

cites  the  Ordonnance  of  Wisbuy,  Art  16  and  66  of  which 
appear  to  contradict  each  other. 

The  R^glement  of  Amsterdam  casts  upon  the  insurers  all 
the  expenses  incurred  in  this  respect,  as  well  as  the  new 

» Rfcgiemcnt      freight,^  ^ 

ut.  8.  It  must  be  acknowledged  that  our  Ordonnance  is  am- 

»«  Art.  11.  tit.  du  biguous  ou  this  point.  Article  11,**  which  obliges  the  cap- 
tain to  hire  forthwith  anotJier  vessel^  in  the  case  where  his 
own  cannot  be  repaired,  does  not  appear  to  allow  him  any- 
thing more  than  the  freight  agreed  upon  at  the  beginning ; 

«»  Art.  21,  same    and  Art.  21'*  of  the  same  title,  where  shipwreck  (naufrage) 

is  spoken  of,  limits  itself  to  saying,  "  that  the  master  shaU 
be  paid  freight  for  the  goods  saved,  carrying  them  to  the 
place  of  their  destination,'*  without  speaking  either  of  the 
surplus  of  freight,  or  of  other  expenses. 

The  question  presented  itself  in  our  Admiralty.  Captain 
Adrianus  Vanstock,  a  Hollander,  commanding  the  ship 
Adam,  had  freighted  his  vessel  to  the  brothers  Mousse,  to 
proceed  to  load  a  cargo  of  rice  at  Damiatte,  and  fetch  it  to 
Marseilles,  for  1 8,000  livres  freight,  and  two  per  cent,  average 
{de  chapeau).  The  vessel  got  to  Damiatte,  and  took  in  her 
cargo  ;  but  in  returning,  encountered  near  Majorca  a  violent 
tempest.     A  jettison  was  made.     The  captain  endeavoured 
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to  make  a  port  for  refuge,  but  he  was  forbidden  to  enter  from     Chap.  XII. 

fear  of  the  plague,  as  he  came  from  the  Levant.     It  was — 

impossible  for  him  to  repair  his  ship.  They  sent  him  out 
five  lighters,  in  which  he  transhipped  part  of  his  cargo  and 
the  rigging.  The  Spaniards  set  fire  to  the  vessel.  The 
judge  at  Majorca  fixed  the  freight  of  the  five  lighters  just 
mentioned  at  15,000  livres,  which  arrived  at  Marseilles, 
having  on  board  the  captain,  his  crew  and  the  effects  saved. 
The  captain  claimed  payment  of  his  freight  in  proportion 
to  the  part  of  the  voyage  accomplished.  It  was  contended, 
that  the  goods  saved  having  been  brought  to  Marseilles,  the 
freight  was  due  to  him  in  entirety,  deducting  however,  not 
only  the  freight  on  the  goods  lost,  but  also  the  15,000 
livres  freight  due  to  the  five  Spanish  lighters. 

He  replied,  that  the  voyage  had  been  determined  by  the 
loss  of  the  vessel.  Still  he  was  bound  to  neglect  nothing 
for  the  preservation  of  the  goods ;  that  he  had  been  obliged 
to  hire  other  vessels  to  bring  them  to  their  place  of  destina- 
tion ;  that  it  would  be  iniquitous,  having  lost  his  ship,  to 
surcharge  him  with  a  fi-eight  that  would  absorb  that  he  had 
contracted  for ;  that  by  the  proposed  plan,  the  law  would 
not  be  equal ;  the  captain  who  cannot  find  another  vessel  is 
paid  his  fi-eight ;  why  then  should  the  captain  who  preserves 
the  goods,  and  brings  them  to  their  place  of  destination,  be 
ruined  by  the  additional  freight  of  the  substituted  vessel  ? 
Such  is  not  the  meaning  of  the  Ordonnance.  The  captain 
is  obliged  to  hire  another  vessel,  only  in  his  quality  of 
factor.  He  is  therefore  to  have  the  choice,  either  of  claim- 
ing his  freight  in  entirety,  in  which  case  the  freight  of  the 
substituted  vessel  is  at  his  charge ;  or  of  reducing  his 
freight  in  proportion  to  the  voyage  accomplished,  in  which 
case,  the  freight  of  the  substituted  vessel  is  at  the  charge 
of  the  goods  saved. 

These  reasons  were  at  once  forcible  and  legal.  Never- 
theless, our  Court  of  Admiralty,  dazzled  by  the  articles  of 
the  Ordonnance  above  cited,  decided,  by  sentence  30th 
July,  1748,  that  the  brothers  Mousse  should  pay  the  18,000 
livres  freight,  and  the  two  per  cent,  average  (de  chapeau) 
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Chap.  XH.    bome  by  the  charter-party,  deducting  pro  rat&  the  freight 

'- 1-  on  the  rice  lost  and  submerged,  and  also  the  freight  to  be 

paid  on  the  vessels  chartered  at  Myorca  for  the  carriage  of 
the  cargo,  which  deduction  should  be  made  by  experts;  and 
condemned  the  captain  in  the  costs." 
"  6w*°'  ***"*  ^'        Valin^  seems  to  approve  this  sentence.    But  it  is  much 

better  that  in  such  cases,  the  captain  should,  on  the  one 
part,  be  obliged  to  hire  another  vessel,  and  that,  on  the 
other,  the  surplus  of  freight  should  be  for  the  account  o£ 
the  goods  and  of  the  insurers.  Such  is  the  decision  of  the 
sr  Deeiantton  de  Declaration  of  1779,^7  which  develops  well  the  true  meaning 

1779  art.  9. 

of  the  Ordonnance.  The  idea  of  admitting  the  surplus  of 
freight  and  other  expenses  into  general  average  was  inde- 
fensible ;  for  it  was  here  a  question  of  a  trae  salvage,  and 
not  at  all  of  an  act  done  for  the  common  safety;  and 
besides,  if  the  vessel  has  perished  it  is  not  possible  to 
make  it  contribute  to  the  average.  It  is  then  natural 
that  such  freight  should  be  at  the  charge  of  the  property 
itself. 

The  sentence  of  our  Admiralty  would  doubtless  have 
been  reversed  if  Captain  Vanstock  had  appealed  from  it. 
What  Valin  says  on  the  subject  of  the  excessive  amouni 
of  freight  stipulated  for  by  the  substituted  vessel,  concerns 
rather  the  freighter  than  the  captain.  The  latter  is  pre^ 
sumed  to  have  acted  in  good  faith  and  for  the  best.  If  the 
freighter,  abusing  the  circumstances,  has  exacted  a  promise 
of  excessive  freight,  it  may  be  reduced,  without  subjecting 
the  captain  to  a  penalty,  unless  he  has  been  accomplice  in 
»  vid.  cicirac,     the  fraud :  of  which  there  must  be  proof.* 

pag.  80.  ^ 


Section  XVII. 

FIRE. 


$  1.  Is  this  The  Ordonnance  places  at  the  rish  of  the  insurers  aU 

^^wnld fatal  7  ^'*^  losscs  and  damages  which  happen  at  sea  from  fire^ 

I  Art-  M.  h.  t. 


Art.  26,  h.  t. 
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Targa  says^  that  a  vessel  taking  fire  is  not  an  accident .   Chap.  Xil. 
presumed  fatal  (Jb\  but  that  it  is  to  be  attributed  to  the  '- 


fault  of  some  one  whenever  it  is  not  known  how  it  has 
happened.     Quando  non  consti  delF  originey  si  attribuisce  a 
qualche  colpaJ^    Such  is  the  principle  of  the  common  law :  >  Tazga,  eiu9.6s. 
Incendium  sine  culpa  fieri  non  potest.^    Again,  PlerHmque  >  l.  n,  c  d« 

J-  1    ^    J*      ^  *    -L    -L'^      ^«         A  pericul.  ft  com- 

tncenduiy  culpa  fiunt  inhamtantium.*  mod.  n\  tmki. 

Still  the  Ordonnance  appears  to  place  accident  from  fire  omc.  piLr!  vjgu! 
in  the  rank  of  fatal  cases.     If  the  people  or  part  of  the 
people  of  the  vessel  burnt  are  saved,  they  are  to  make  their 
protest  before  the  consul  and  show  the  cause  of  the  fire. 
But  if  no  one  survives,  the  accident  will  be  presumed 
either  fatal  or  at  least  not  to  have  happened  through  the 
fault  of  the  master  or  mariners.     It  may  have  been  caused 
by  lightning,  or  by  the  fault  of  a  passenger;  which  suffices 
to  render  the  insurers  liable.     It  is  not  to  be  doubted,  that  Fire  happening 
if  the  accident  has  happened  by  lightning,  or  by  the  fire  of  chan^.  "**'* 
enemies,  it  is  at  the  charge  of  the  insurers.*  xw^hl's?*^*' 

Straccha  decides,  that  the  insurers  are  answerable  for  a  „?  kS^  ^""^ '' 
fire  that  has  happened  through  the  fault  of  the  mariners.  ^'™  occasioned 
But  he  speaks  in  accordance  with  the  form  of  poUcy  used  fault  of  the 
at  Ancona,  by  which  the  insurers  are  made  answerable  for  marinere!^ 
baratry  of  the  captain.^    Targa  holds  the  same  language ;  •  stncciu,  gL  is. 
but  he  speaks  after  the  Statute  of  Genoa,  according  to 
which  the  insurers  are  discharged  from  baratry  alone,  pro- 
perly so  called,  though   they  answer  for  fault  of  the 
mariners.'^     It  would  be  the  same  at  Hamburgh,  at  Rouen,  '  Targa,  ch.  «5. 
at  Nantes,  ancl  at  Bordeaux.     But  it  is  not  so  at  Mar* 
seilles.     "  The  insurers,"  says  Pothier,  "  are  bound  for  fire, 
when  it  is  from  a  peril  {cas  fortuit)  such  as  lightning,  or 

(6)  The  author  in  tbia  and  previous  sections,  following  Targa  and  otbera, 
uses  the  French  word  fatal  in  a  sense  not  exactly  given  to  the  English  tenn, 
which  is  at  once  idem  sonant,  and  the  nearest  to  it  perhaps  in  meaning.  Still 
it  is  a  good  compression  of  thought,  and  under  the  authority  of  the  text  we 
adopt  it,  premising  that  by  fatal  accident  or  disaster  is  to  be  understood  one 
that  proceeds  (n^m  fortune,  (sc.  a  peril  of  the  sea,)  in  contradistinction  to  one 
that  comes  of  fault  of  captain,  mariners,  or  others;  and  consequently  it  chargea 
the  insurers. 
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Chap.  XII.  that  the  ship  has  taken  fire  in  a  combat;  but  if  it  were 

Sect.  XVII  . 

'- through  the  negligence  or  fault  of  the  mariners  the  insurers 


would  not  be  held,  unless  by  special  clause  they  were 
»  pothter,  n.  53.    chargeable  with  baratry  of  the  captain."® 
$  2.  Fire  hap-        In  section  14  I  have  spoken  of  the  Dutch  ship  Adam, 
ooaotof^plitfue.  ^^^  ^^   Spaniards   refused  to  receive  at   Majorca,  and 

which  they  set  fire  to  from  fear  of  the  plague.     The  in- 
surers paid  the  loss,  without  raising  any  difficulty,  because 
neither  the  captain  nor  his  crew  were  in  fault     For  suft- 
•  Targa,ch.96;    piciou  of  the  pla&iie  is  placed  in  the  rank  of  fatal  cases fi 

Cuai^is,  disc.  r      o  r 

121,  n.  12.  It  is  otherwise  if  the  fault  of  the  captain  has  given  occa- 

sion to  it     Here  is  an  example  that  one  cannot  recall  with- 
out pain :  Meminisse  horret ! 

In  1719y  Captain  Jean  Baptiste  Chataud,  commanding 
the  ship  Grand  St.  Antoinef  had  sailed  from  Marseilles  for 
the  Levant  He  arrived  at  Smyrna.  From  thence  he  pro- 
ceeded to  the  isles  of  the  Archipelago,  thence  into  Cyprus, 
then  to  Seyde.  He  touched  at  Tripoli  in  Syria,  where  he 
took  on  board  several  Turks  as  passengers.  One  of  the 
Turks  died.  The  surgeon  and  three  sailors  also  died.  He 
returned  to  Cyprus,  where  he  took  out  a  bill  of  health.  He 
touched  at  Leghorn,  where  he  declared  that  several  of  his 
people  had  died  of  pestilential  fevers.  The  26th  May,  1 720, 
having  arrived  in  the  roadstead  of  Marseilles,  instead  of 
stopping  at  the  isle  of  Jarre,  the  place  appointed  for  purg- 
ing infected  vessels,  he  cast  anchor  at  the  isle  of  Pom- 
m^que,  from  whence  he  repaired  in  a  boat  to  the  health 
office.  He  declared  that  several  of  his  people  had  died 
from  bad  food.  Part  of  the  cargo  was  disembarked  at  the 
infected  warehouse.  The  guard  placed  on  board  and  some 
of  the  labourers  died.  Then  the  intendants  of  health  sent 
the  vessel  back  to  the  isle  of  Jarre.  But  the  plague  had 
already  spread  in  the  town.  An  order  from  the  minister 
directed  the  vessel  to  be  burnt,  which  was  done  the  20th 
September  following.  The  contagious  disease  carried  off 
one-half  the  inhabitants  of  Marseilles,  and  made  the  most 
dreadful  ravages  in  Provence, 
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The  insurers  were  proceeded  a&cainst.     Amonscst  their     Chap.  XII. 

Q  WfT 

grounds  of  defence^  they  rested  chiefly  on  that  drawn  from '- 


the  misconduct  of  the  captain.  This  was  the  only  decisive 
one.  Neveilheless,  the  admiralty  of  Marseilles,  by  sen- 
tence, 18th  December,  1723,  condemned  the  insurers  to 
pay  the  sums  insured.  But  this  sentence  was  reversed  by 
arrfit  rendered  the  23rd  February,  1726,  on  the  report  of 
M.  de  Jouques.  Augeard  reports  this  arrSt  in  an  unsatis- 
factory manner.  He  had  not  been  furnished  with  the 
proper  means  of  information ;  I  have  drawn  them  from 
the  respective  pleadings  of  the  parties. 

The  Ordonnance  prescribes  the  wisest  precautions  for  f  3.  Ship  burnt 
preventing  fire  on  board  ships  in  port.^**     In  the  sequel  Itwdrtead? 
of  the  Statute  of  Marseilles  there  is  a  RiqUment  on  this  IV^®*>?"?*««!. 

^  art.  8  and  9  and 

subject,  made  by  the  consuls  of  Marseilles,  the  23rd  April,  iJd*J^*?i£5f?* 

1664."    But  the  laws  are  not  always  observed.    If  a  vessel,  qi;J"  "^*"  ^^ 

which  puts  into  a  port  or  roadstead,  is  burnt  without  the  ij^tSuM*. 

fault  of  the  master  or  mariners,  the  insurers  will  be  held. 

If  the  fire  had  been  occasioned  through  the  fault  of  the 

captain  or  seamen,  the  insurers  would  not  be  responsible, 

unless  they  had  made  themselves  answerable  for  baratry 

of  the  master.    Such  is  the  case  of  the  arr^t  of  26th  March, 

1673,  reported  in  the  Journal  des  Audiences.^^    The  vessel  "  Journal  dea 

'■  ...  Audiences,  torn. 

St.  Jean  de  Bayonne  was  engaged  in  wTiale  fishing.  The  *,  pag.  seo. 
caldron  used  for  making  the  oil  took  fire.  The  ship,  with 
all  her  cargo,  was  entirely  consumed.  This  burning  had 
happened  without  any  accident  from  lightning  or  fire  of 
enemies ;  but  the  insurers  had  taken  at  their  risks  every  loss 
at  seOy  JirCy  winds,  friends  or  enemies,  baratry  of  the  master, 
and  all  other  damages  thought  of  or  not  thought  of.  Hence 
the  reason  why  they  were  condemned  to  pay  the  loss. 

In  the  cause  of  Captain  Jacques  Sellon,  commanding  $  4.  Wool 
the  bark  Marthe-Magdeleine,  which  bark  was  obliged  to      *°^   *** 
be  stranded  at  Malta  to  extinguish  the  fire  in  the  cargo  of 
wool  with  which  she  was  laden,  it  was  decided  by  arr^t, 
30th  June,  1760,  on  the  report  of  M.  d'Orcin,  that  "  the 
expenses  of  the  stay  at  Malta,  as  well  for  the  wages  and 
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Chap.  XII.  board  of  the  crew  as  for  disembarkins:  and  re-embarkinff 

Sbct.  XVII. 

'- 1-  of  the  goods,  rigging  and  stores,  and  generally  for  all  the 


operations  carried  on  during  the  said  stay  in  order  to  extin- 
guish or  stay  the  progress  of  the  fire  in  the  wool,  together 
with  the  damage  suffered  on  this  occasion  by  the  goods 
and  the  vessel,  as  well  from  the  action  of  the  fire  in  dis- 
embarking the  fine  goods  as  from  the  stranding  of  the 
said  vessel,  were  simple  and  particular  average ;  by  means 
whereof  the  shippers  were  exempt  from  contribution."  (c) 

The  fire  proceeded  from  the  proper  vice  of  the  merchan- 
dise. Hence  it  follows,  that  even  if  the  insurers  had  not 
been  free  of  average,  there  would  have  been  no  ground  for 
claiming  from  them  payment  for  this  damage,  unless  they 
had  bound  themselves  to  it  by  express  agreement ;  and  it 
is  with  this  qualification  that  the  doctrine  of  Casaregis  must 
be  understood :  Si  assecuravit  zaffranos,  qui  posted,  vel 
ex  eorum  naturd,  vel  quia  humidi  onerati  essint,  excitato 
intemo  colore,  et  igne  accensi  sunt,  assecurator,  pro  tali  casu 
M  Casaregis,  diac.  acccnsioTiis,  tenetur}^ 

1    n    18li 

«  6.  v«8el  set        Kuricke^*  and  Ix)ccenius  consider  the  question :  whether 
fire  to  by  the      it  ig  permitted  to  set  light  to  the  powder,  and  to  perish 

captain.  .  '^  °  r  ^  r 

"  Kuricke,  quest,  in  Order  not  to  fall  into  the  hands  of  the  enemy.     They 
ut.  s,  cap.  9.  '     decide  that  the  divine  law,  natural  law,  and  right  reason, 

are  opposed  to  sucn  madness,  though  the  ancients  had  the 
»»  Vide  vaiin,  wcakncss  to  considcr  it  the  height  of  heroism."  But,  if 
PuSfcndoi?  liv.  8,  in  Setting  fire  to  the  vessel  there  are  ways  of  escape  to 

the  shore,  it  is  allowed  to  use  this  means  to  deprive  the 

enemy  of  a  prey  which  he  is  on  the  point  of  seizing.     Such 

is  the  decision  of  the  Ordonnance  concerning  the  royal 

w  Ordonnance      marine,  of  25th  March,   1765.*^     This  Ordonnance   has 

tit. 97, art,''ii77.'  cofrcctcd  the  harshness  of  tliat  of  1689,  "which  forbad 

all  captains  and  others  commanding  a  ship  of  war  ever  to 
surrender  her  to  the  enemy,  for  any  cause  whatever;   re- 


(c)  In  England  the  case  of  Boyd  v.  Duhois  (3  Camp.  133)  has  decided 
that  if  the  fire  has  been  occasioned  by  the  damaged  state  of  the  goods,  the 
insurers  on  those  goods  are  not  liable ;  but  if  not  so  occasioned,  the  policy  is 
not  avoided  by  the  underwriters  not  having  knowledge  of  the  state  of  the 
goods. 
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quiring  her  to  be  defended  to  extremity,  and  even  burnt.     Cbap.XII. 

He  who  shall  do  otherwise  shall  be  judged  by  the  council  '- - 

of  war,  and  punished  with  death,  according  to  the  circum- 
stances of  the  action."  »7  ."  Ordonnanee. 

low,  llT.  4,  tit.   Z| 

Our  merchant  captains  show,  and  have  always  shown,  "**^* 
marks  of  bravery.  But  when  it  is  impossible  to  resist  the 
enemy,  and  to  avoid  being  taken,  it  is  commendable  in 
them  to  set  fire  to  the  vessel,  and  take  refuge  on  shore 
with  the  crew.  The  insurers  are  responsible  for  the  loss 
happening  under  such  circumstances.  So  adjudged  by  two 
arrets,  of  which  these  are  the  circumstances  {d). 

The  6th  July,  1764,  Captain  Artaud,  commanding  the 
vessel  St.  Jean  Baptiste^  and  Captain  Jean  Raphael  de 
Belis,  commanding  the  ship  Modeste,  sailed  from  Cadiz  for 
Marseilles,  llie  next  day  but  one,  being  in  the  Straits  of 
Gibraltar,  they  were  pursued  by  five  English  privateers, 
from  whom  it  was  impossible  for  them  to  get  away.  They 
resolved  to  set  fire  to  their  vessels,  and  take  refuge  ashore 
with  their  crews  by  aid  of  their  boats.    This  was  done. 

The  insurers,  proceeded  against  for  payment  of  the  loss, 
maintained  that  a  vessel  pursued  by  enemies  may  escape 
them ;  that  a  danger,  however  imminent,  is  not  always 
followed  by  disaster ;  that  one  is  never  to  despair  of  fortune, 
always  changeable  in  herself,  and  principally  so  on  the 
seas ;  that  a  shift  of  wind,  or  the  appearance  of  a  fiiendly 
sail,  may  easily  drive  away  privateers ;  that  recapture  may 
restore  the  vessel  to  her  former  owners;  but  that  a  ship 
burnt  was  absolutely  annihilated ;  that  her  destruction 
takes  away  all  further  hope ;  that  of  two  evils  the  least  is 
to  be  chosen ;  and  finally,  that  to  shun  a  peril  of  disaster, 
it  is  never  allowed  to  accept  disaster  itself. 

These  reasonings  prevailed  with  our  Court  of  Admiralty, 
which,  by  sentence  of  10th  June,  1746,  decided  the  cause 
in  favour  of  the  insurers.  The  assured  appealed  therefrom 
to  the  parlement  of  Aix. 

(d)  EtnerigoD,  Valin  and  Potbier  agree,  that  the  wilful  destruction  of  the 
ship  under  these  circumstances  is  lawful,  provided  the  crew  make  their  escape. 
In  England  the  case  of  Gm-don  v.  Kemington  (1  Camp.  123)  accords  with  the 
teit,  with  the  exception  that  it  aflixts  no  such  humane  condition. 
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Crap.  XII.         The  same  question  was  then  under  discussion  at  Bordeaux. 

! L  The  ship  Esperance,  Captain  EUe  Leyssou,  being  on  the 

coast  of  Galicia,  was  chased  by  privateers.  The  captain 
and  crew  seeing  the  loss  of  the  ship  inevitable,  and  being 
already  within  reach  of  shot,  set  fire  to  their  vessel,  threw 
themselves  into  their  launch,  and  took  refuge  on  shore. 
The  insurers  were  condemned  to  pay  the  loss,  by  sentence 
of  the  admiralty  of  Guienne,  rendered  20th  July,  1747; 
and  this  sentence  was  aflBrmed  by  arrfit  of  the  parlement  of 
Bordeaux,  7th  September  of  the  same  year. 

The  assured  at  Marseilles,  encouraged  by  this  decision, 
followed  up  their  appeal  to  the  parlement  of  Provence. 
They  maintained  that  by  the  consular  protests  and  other 
proofs  in  the  cause,  it  appeared  that  Captains  Artaud  and 
Du  Belis  were  in  the  case  when  it  was  impossible  to  escape 
from  the  enemy ;  that  consequently  they  had  acted  with  as 
much  wisdom  as  courage,  in  setting  fire  to  their  vesselfl, 
and  depriving  the  English  of  a  prey  that  might  have  sup- 
plied the  fitting  out  of  more  English  cruizers ;  that  if  it  is 
permitted  to  do  everything  against  the  enemy  necessary  to 
weaken  him,  and  put  him  out  of  condition  to  continue  his 
injustice ;  if  it  is  right  to  deprive  him  of  his  property,  a 
fortiori  he  is  to  be  balked  in  his  own  usurpations,  and  all 
that  can  increase  his  strength.  The  fortifications  of  a  place 
that  is  abandoned  are  demolished,  and  the  cannon  that 
cannot  be  carried  away  are  spiked,  &c. 

The  hope  of  unexpected  succour  will  not  guide  the  con- 
duct of  a  wise  captain.  The  general  course  of  things  is 
considered.  The  case  of  recapture  is  too  uncertain  to  be  a 
reason  for  allowing  the  enemy  to  carry  off  the  vessel,  in  the 
hope  that  the  enemy  will  be  despoiled  of  her  himself,  within 
the  twenty-four  hours.  Arret  of  the  parlement  of  Aix, 
rendered  the  30th  of  March,  1748,  on  the  report  of  M.  de 
Moissac,  reversed  the  sentence  of  our  Admii-alty,  and  con- 
demned the  insurers  to  pay  the  loss. 
>•  vaiin,  art.  26.  Valiu"  spcaks  of  thcsc  two  arr<its,  from  a  note  of  them 
»  Pothier,  n.  Si,    1  had  scut  him.     Pothier^9  approves  the  act  of  the  captain. 
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and  holds  the  insurers  liable,  becatise,  confessedly  without    Chap.  xii. 
ihatf  tlieir  capture  had  been  inevitable  (e). - 


Section  XVIII. 

CAPTURE. 

In  one  of  my  consultations  inserted  in  Valin,^  I  have  ^  1.  DefioitioD. 
said  that  capture  is  when  one  makes  himself  master  of  a  ship  h.^^pSifus!*' 
in  the  act  of  war,  or  in  a  spirit  of  depredation,  and  with 
design  to  deprive  the  true  owner  of  her.     But  we  may  dis-  Two  kinds  of 
tinguish  two  kinds  of  captures  :  one,  of  which  the  object  is     P  "    • 
to  seize  the  vessel  and  cargo ;  the  other,  of  which  the  object 
18  to  take  only  enemies'  effects,  or  contraband  goods  found 
on  board.     The  first  is  an  absolute  capture,  properly  so 
called.    The  second  is  a  kind  of  arrest  of  the  vessel,  with- 
out design  to  deprive  the  subject  of  a  neutral  power  of  her. 
This  second  kind  appears  then  not  to  fall  within  the  defi- 
nition I  have  given  of  capture.     I  shall  speak  of  this  in  the 
following  sections. 

We  may  distinguish  too  2ijust  capture  from  that  which  Just  capture. 
is  unjust.     A  just  capture  is  tbat  which  is  made  by  a  de-  Unjust  capture. 
Glared  enemy  and  according  to  the  laws  of  war  :  Secunditm 
jus  gentium.^     Unjust  capture  is  that  which  is  made  against  '^"5*Yi^*^*  ^' 
the  rules  established  by  the  law  of  nations.     Whether  a  $  2.  The  in- 
capture  be  just  or  unjust,  the  insurers  are  responsible.     In  forlTpture!*' 
effect,  Article  26  of  the  Ordonnance  places  ^*  at  their  risk 
all  losses  and  damages  happening  at  sea  through  capture/* '  *  Art.  26,  h.  t. 
without  any  distinction. 

The  Guidon  places  at  the  charge  of  tl>e  insurers  capture 
made  hy  friends  or  enemies.^     Our  modern  forms  of  Mar-  *  Guidon,  ch.  r, 
seilles,  Ancona,  Antwerp,  Rouen,  Nantz,  and  Bordeaux, 

(«)  It  was  for  a  long  time  a  vexed  question  in  the  English  courts,  whether 
the  underwriters  under  a  policy,  in  the  common  form,  answered  for  a  loss  pro- 
ceeding from  fire  occasioned  by  the  fault  of  master,  crew,  or  other  agents  of  the 
assured.  It  wss  settled  affirmatively  by  Butk  v.  Boyal  Exeh,  Company  (2  B.  & 
Aid.  73>.  In  the  United  States,  after  some  fluctuation  of  opinion,  it  seems  now 
to  be  decided  in  the  same  way.  In  French  law,  it  is  to  be  noticed,  the  term 
baratry  in  the  policy  includes  all/an/(  of  (lie  master  or  crew,  as  well  wilful  and 
fraudulent  as  negligent. 

A  A 
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Chap.  XII.     leavc  no  doubt  on  this  point.     Si  navis.savs  Casare&is, 

Sect.  XVJII.  '       j  o    ' 

'-  etiamsi  ab  amicis  injusti  capta  fuit^  pr^Bcipui  oh  pacta  in 

apocha  apponi  consueta^  nempe,  tarn  ah  amicis^  quam  ini- 
» casaregia,  micis,  jvsth  vcl  injusti  occuparetur :  assecuratores  tenentur.^ 

disc.  l,n.  118.         m         •  •  • 

The  insurer  is  responsible  for  captures  made  by  friends  or 
by  enemies  not  declared,  just  as  they  are  for  those  made 

•  Targa,  ch.  52,     by  opcn  and  declared  enemies ;  for  whoever  commits  depre- 
» Rocciw,  not.  41,  datiou  uDon  another  is  a  pirate  and  becomes  an  enemy : 

54, 55,  64  ft  66;  *  ^  ^ 

dcw^ioi -^SSi*.  -^^^^  chionque  depreda  un  altroy  i  corsaro  esifa  inimico.^ 
?S77  vlita,  iJi  *  Roccus,  the  Rota  of  Genoa,  Scaccia,  Valin  and  Pothier  hold 

71  &  94;  Po?Sfer.  ^j^^  ^^^^  language.^ 

Capture  is  pre-       The  Roman  law  ^  places  in  the  rank  of /a^o/ cases  the 

same6  fatal.         .  .  ^  .         ,  rm       d-\    t 

•  L.  18,  ff.  com-     incursion  of  enemies,  hosttum  incursus.    The  Ordonnance* 

•  Art  23  &  46       ^^'^s  the  samc  principle  on  the  subject  of  the  capture  of 
^'  ^'  vessels. 

$  3.  If  the  cap-       Formerly  the  insurers  answered  for  capture  though  ar- 

taiD  w  in  fault.       .  .  , 

w  cieirac,  pag.      Hved  through  fault  of  the  captain. ^°     It  is  not  the  same 
' "'  '  now,  unless  they  have  made  themselves  guarantors  against 

"  Art.  2R,  h.  t.      baratry  of  the  master.^^ 

The  Roman  law  decides,  that  the  workman  who  aban- 
dons to  the  enemy,  whom  he  was  able  to  resist,  the  domain 
of  his  master,  is  liable  for  the  depredation  or  waste  com- 
locati^'^'  *  ^'  ^'      niitted  on  it :  Si  resistere  potuit,  et  nan  resistit,  teneturJ^ 

The  Hanseatic  law  deprives  of  his  apprenticeship  (maiirise) 
and  declares  infamous,  every  captain  who  surrenders  to  the 
enemy  without  defending  himself,  being  able  to  do  so  with- 
in Droit  han-        out  temerity.^'     Our  Ordonnance  denounces  punishment  of 

siatique,  tit.  S,  •'  ^  ^ '^ 

^^'  ^^'  death  against  the  captain  who  shall  be  convicted  of  hamng 

"ojdon.de  la      given  up  his  ship  to  the  eneniy.^* 

capitaiw,  art.  12.       Valiu  **  obscrvcs,  that  the  same  ecallantrv  is  not  demanded 

»*  Ibidem,  p.  455.     _  ,  .  ^  ,  mi       ^         . 

from  a  merchant  captain  as  from  a  naval  one.  The  first  is 
punishable  only  in  the  case  where  being  able  to  defend 
himself  witli  success  he  has  not  done  so.  He  is  not 
blameable,  if,  seeing  that  he  cannot  resist,  he  strikes  his 
flag.  Si  resistere  nauta  potuerit,  says  Straccha,  tenetur. 
Si  vero  propter  vim  majorem,  aut  potentiam  piraUs,  resistere 
non  poteraty  excvsatur,    Resistere  enim  et  se  defcndere  debet. 
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dim  potest ;  et  dolofacere  videtur  nauta,  qui  dim  posset,  non  Chap.  XH. 

.  ^.,  -*  Sect.  XVill. 

resistit.^^  


The  insurers  answer  without  contradiction  for  such  an  mutZ^^.I?, 
accident  arrived  without  fault  of  the  captain.    This  is  what  de  naVibiu.  not. 
Pothier  says : — "  What,  if  the   insurers   put  in  evidence  caMtf«fi«, 

•^_  '  '^       ^  diBC.2S,  n.  76. 

that  the  ship  was  taken  through  the  cowardice  and  pol- 
troonery of  the  captain^  who  surrendered  the  ship  at  the 
first  gunshot,  when  he  might  have  defended  himself?  I 
have  been  assured  that  in  the  tribunals  such  proof  would 
not  be  admitted,  and  tliat  the  captain  who  has  surrendered 
is  presumed  not  to  have  been  able  to  do  otherwise."*^  "  Potwer,  n.  54. 

If  a  merchant  vessel,  not  equipped  for  war,  takes  upon  if  he  could 
herself  to  attack  an  enemy's  ship,  and  comes  to  harm,  the  eTCmy!°*     *  * 
GKiidon  decides  that  the  insurers  would  have  no  share  in  the 
loss  if  the  master  had  wherewithal  to  make  it  good,^^    This  »  Guidon,  ch.  11, 

.         art.  2. 

decision  relates  to  the  law  as  it  formerly  stood,  according 
to  which,  baratry  of  the  master  was  at  the  charge  of  the 
insurers.    With  us,  they  would  not  be  liable  for  the  conse- 
quences of  a  rash  engagement,  whether  the  captain's  means 
were  solvent  or  were  not  so  :  Cidpa  est  immiscere  se  rei  ad 
se  nan  pertinenti?^    Neither  would  they  be  responsible  for  j"  ^i;f  vJita!  "'* 
the  capture  if  it  were  proved  that  the  captain,  not  being  ?i|,i^e*iijjf. 
equipped  for  war,  might  have  avoided  coming  into  contact  »Roccu8,not.4i, 
with  the  privateers.*®  JirtVafn??;?** 

If  in  the  policy  it  has  been  stipulated  that  the  vessel  Captain  stray- 
should  depart  under  convoy  of  the  hinges  vessels,  and  the  escort. 
captain  voluntarily  abandons  tlie  convoy  under  which  he 
started,  from  that  time  the  voyage  is  broken  up,  the  pre- 
mium is  earned  to  the  insurers ;  they  are  no  longer  liable 
for  any  risk.  So  if  the  vessel  having  been  separated  from 
the  convoy  by  a  peril  of  the  sea,  the  captain  has  neglected 
to  rejoin  it,  being  able  to  do  so.^* 

But  if  the  agreement  to  sail  with  convoy  has  not  been  >^  vut  rapn, 
stipulated  in  the  policy,  the  insurers  could  not  complain 
that  the  convoy  has  been  abandoned,  and  the  captain  has 
used  his  natural  liberty.     The  Ordonnance  of  1689  directs, 
that  **  if  the  captain  of  a  merchant  vessel  placed  under 

A  a2 
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Chap.  XII.     convov,  separates  himself  without  lawful  cause,  he  shall 

c^p_  VVITT 

be  condemned  to  the  galleys."**     This  punishment  was 


1689,  uv.™ttt.\  softened   by  an   Ordonnance  of  14th   May,    1746,   and, 

MTt     Sit 

finaUy,  the  Ordonnance  concerning  the  Royal  Marine,  of 
25th  March,  1765,  confines  itself  to  saying  that  the  com- 
mander of  the  convoy  "  shall  render  account  to  the  secre- 
tary of  marine  of  those  merchant  captains  who  shall  luwigaie 
»» Ordonnance  of  hodhi  ov  retard  the  progress  of  the  convoy."**     It  is  thus 

25th  Much,  1766,  *^  . 

•rt.  1165.  that  manners  soften ;  penalties  constantly  become  less  se- 

vere :  Ipaesif  e  i  tempi  Dei  piU  atroci  suppliciy  fitron  sempre 
quelli  delle  piU  sanguinose  ed  invmane  azioni  ;  poichi  il  me- 
desimo  spirito  diferocia^  che  guidava  la  mano  del  legislatore^ 

»•  Beccarfm,  f  27,  reqqeva  Qtuilla  del  parricida,  e  del  sicario,^ 

pag.  113;  Esprit         ifif  ^  r  » 

cri^rt  ^  •*'  ^  ^^''  ^'^^  remark,  that  the  greater  part  of  the  Riglemens 

BUckrtone,  ch.  1.  ^^^  ^g  j^^^^^  ^^  ^y^^  merchant  marine  are  laws  of  police^ 

subject  to  vary  according  to  circumstances  of  time,  place 
and  affairs;  for  we  must  distinguish  two  kinds  of  laws. 
Some  have  been  established  for  the  perpetual  and  general 
use  of  the  state,  to  endure  as  long  as  it;  others,  invoked 
for  certain  passing  conjunctures,  are  to  cease  so  soon  as 
the  reasons  which  have  demanded  them  no  longer  exist 
War  derogates  from  those  observed  in  times  of  peace,  as 
peace  extinguishes  those  to  which  war  had  given  birth. 
A  ship  is  governed  differently  in  calm  and  in  a  tempest. 
Quemadmodilm,  says  Livy,  ex  his  legibus,  qtUB  non  in  tem- 
pus  aliquod,  sed  perpetucs  utilitatis  causa  in  atemum  latm 
sunt,  nullam  ahrogari  debere  fateor.  Again,  Sic  quas  tern- 
pora  aliqua  desiderarunt  leges,  mortales  {ut  itd  dicam)  et 
temporibus  ipsis  mutabiles  esse  video.  Qum  in  pace  laUt 
sunt,  pleriimque  bellum  abrogat ;  qum  in  bello,  pax ;  ut  in 
navis  administratione,  alia  in  secundam,  alia  in  adpersam 
M  Liry,  lib.  34,'    tempestatem  usui  suntJ^ 

§  4.  From  the  From  the  very  moment  of  capture,  does  the  action  of 
CTpJure,"doe«**  abandonment  lie?  If  I  were  not  stopped  by  actual  juris- 
the  actiou  of      prudence  on  this  subject,  I  should  have  been  tempted  per- 

abaDdonment       *^  .     .  .  r         r 

lie?  haps  to  assimilate  capture  to  a  simple  stranding,  and  to 

say,  saving  certain  qualifications,  that  if  the  vessel  captured 
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recovers  her  freedom,  either  by  ransom  or  by  the  efforts  of    Chap.  XII. 

ike  creWf  or  by  recapture,  or  by  a  Judgment  which  releases 

her,  or  finally  by  any  other  event  which  brings  her  back 

into  the  power  of  her  former  owners,  there  is  no  ground  for 

the  action  of  abandonment,  inasmuch  as  there  is  no  total 

lass,  and  nothing  to  prevent  the  interests  of  the  assured 

being  fully  satisfied  by  means  of  an  action  of  average, 

I  would  invoke  the  law,^  which  says,  capere  cttm  effectu  "  ^-  ^h^^ 

accipUur;   and   again  the  law  which  says,  habere,  sicut 

pervemsse^  cUm  effectu  accipiendum  estJ^      I  would  add  ^  l.  i64,  v.  eod. 

with  several  doctors,  that  what  is  promptly  re-established 

in  its  first  state  is  presumed  to  have  been  there  always.**  *  ^agg.  a^,  54, 

I  would  rest  on  the  express  doctrine  of  Roccus,*^  of  Casa-  »  roccu»,  not. 

*^  '         .  84  and  86 ;  Cms- 

regis  and  others,  who  hold  that  in  such  case  the  insurers  ««*•»  ^^'  "• 
are  not  bound  to  pay  anything  more  than  the  damage 
actually  suffered. 

But  our  jurisprudence  is  to  the  contrary.  It  is  esta- 
blished on  the  strict  letter  of  Art.  46  of  the  Ordonnance,**  *  Art.4«.h.t. 
fit>m  which  it  is  infeiTcd  that  so  soon  as  the  vessel  is  taken 
the  action  of  abandonment  is  open  to  the  assured ;  and 
this  jurisprudence  conforms  with  the  doctrine  of  Valin  and 
Pothier  ^^(  fi  "  ^■""'  •"•  ^» 

n.  118. 


Section  XIX. 

SEVERAL   questions  OF  PUBLIC   LAW  ON   THE  SUBJECT   OF 

CAPTURES. 

It  is  not  possible  really  to  possess  a  vast  extent  of  sea.  $  1.  Is  the  lo- 
But  jurisdiction  over,  and  even  a  kind  of  property  in  the  pneior  of  the 
coasts  and  gulfs  have   nothing  in  them  contrary  to  the  h'^g^Ii""'^ 

(/)  In  the  words  of  Lord  Mansfield  {Hamilton  v.  Mind^t,  2  Burr.  1212), 
capture  is  primd  facte  a  case  of  total  loss  that  gives  the  assured  an  immediate 
right  to  give  his  insurers  notice  of  abandonment.  If  the  insurers  accept  this, 
the  rights  of  the  parties  are  fixed  thereby ;  but  if  not,  the  right  of  the  assured 
to  recover  for  a  total  lofts  will  depend  on  the  point  whether  the  ship  be  restored 
before  action  brought;  if  it  be,  then  the  assured  will  recover  the  actual  damage  ; 
if  notf  then  the  whole  sum  insured. 
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Chap.  XII.    law  of  nations.     It  is  established  by  universal  custom  that 

8fcCT.  XIX.  .  .... 

-- — '- '-  moderate  portions  of  sea  are  under  the  jurisdiction  of  the 

»  Vid.  Seldenui  '^  •* 

GroSut"iU)T^'  ^^}^^^^^  sovereigns.  They  impose  their  tribute  and  custom 
riSdiltunSSii,  dues;  they  grant  permission  to  establish  fisheries  there; 
part,  i.'ca^™*"'  they  draw  from  them  rights  and  dues  of  various  kinds,  in 
Locceiiiut,'iib.'i/  reward  for  the  care  they  take  to  protect  them,  to  secure 

cap.  4,  n.  6;  Ca- 

im"°?.'  cT*  *'^  safety  of  navigation,  to  maintain  coast  lights  during 
"^'vSii'tom  ^^  ^^S^^f  ^^^  ^^  place  buoys  to  indicate  the  dangerous 
2.^.635;ubi  places.*  "  The  land,"  says  Dolive,  "  has  this  advantage 
cii?s"JlS.^i/'  ^^^^  ^®  water,  that  it  gives  the  empire  of  this  latter  element 
BSSiSte  M?***'  to  the  prince  to  whom  it  is  subjected.  He  who  is  lord  of  the 
dtrer.'divif.';       land  is  equally  so  of  the  waters  which  border  the  confines  of 

D'Abreu,  part.  1,    ,  .  .  ^       „;  -^  J  J 

ch.  6,  s  2  and       his  territory.  - 

•uhr.;  Habner,  •' 

part.  1,  ch.  s,  §  5.      Several  of  the  authors  I  have  just  cited  say,  that  this 

To  what  (lis-  .      .    ,.     .  ,     .  ,  i       i- 

UDce?  property  or  jurisdiction  extends  into  the  sea  to  the  distance 

PM?i?cap!?/      ^^  ^  hundred  thousand  paces ;  but  this  position  is  denied 
PuffenSSf,  lii.  4,  by  Stypmannus,  by  Puffendorf  and  by  Vattel.'  (y) 
liv.  i',ch.'ss,  Although  the  laws  of  war  authorise  armed  vessels  to 

Capture  id  the  exercise  every  kind  of  hostility  against  the  enemy,  public 
S^a/ofT^"  faith  and  the  law  of  nations  forbid  them  to  trouble  him  in 
neutral  power,    the  ports,  bays,  and  roadsteads  of  neutral  powers,  whom 

they  would  essentially  injure  by  such  a  proceeding.*    The 

« D'Abreu,  part,  1.  .  . 

ch.  4.  iccts.  1  and  law  of  uations  forbids  moreover  attacking:  an  enemy  near 

10;  Bouchaud,  °  •',  , 

ch.  10,  iect.  3.      the  coast  of  a  neutral  power.     The  Ordonnance  of  Philippe 

II.,  given  at  Bruxelies  in  October,  1565,  is  in  these  terms: 
"  No  one  shall  come  upon  our  coasts,  harbours,  roads  or 
rivers,  or  in  sight  of  our  shores,  to  wait  for  and  attack  the 

(g)  In  former  time  jea1ou<»ie8  on  this  subject  were  very  rife.  In  the  treaty 
of  Breda  (1667),  Louis  XIV.  caused  to  be  inserted  a  provision  that  the  strait 
between  France  and  England  should  no  longer  be  called  the  EngU$k  Channel. 
Vatters  remarks  are  partly  these  : — Each  slate,  as  between  its  own  citiieos  and 
itself,  may  decree  on  this  subject  what  seems  to  it  expedient.  But  as  between 
nation  and  nation,  all  that  can  be  reasonably  said  is,  that  in  general  the  dominion 
of  the  state  over  the  neighbouring  sea  extends  so  far  as  is  necessary  for  its  safety, 
and  as  it  can  make  that  dominion  to  be  respected,  and  no  farther;  for  on  the 
one  hand,  it  may  not  appropriate  to  itself  a  common  thing  like  the  sea,  except 
as  it  has  need  of  it  for  a  lawful  purpose ;  and  on  the  other,  it  would  be  a  vain 
and  ridiculous  pretension  to  assume  what  it  has  not  the  means  or  power  of 
enforcing. 
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vefisels  of  our  allies,  under  any  pretext  whatever,  under     Chap.  XI  I. 
penalty  of  confiscation  of  ship  and  cargo.^  -  — '- — '-^ 

"wri'ii  "ii  ,    1  !•»  11*  Ordon.  of  Phl- 

Vattel,  in  the  place  cited,  observes,  "  that  at  this  day  all  **J!^"-  •rt-  *'• 
the  extent  of  sea  within  range  of  cannon  shot  along  the  coast 
is  regarded  as  forming  part  of  the  territory ;  and  for  this 
reason,  a  ship  captured  under  the  guns  of  a  neutral  fort  is 
not  a  good  prize."     Such  is  the  general  doctrine.^  libY^^^'i  7- 

D'Abrea  and  Valin,  in  the  places  cited,  say,  that  a  cap-  S^5^""s«5i6; 
ture  made  within  less  than  two  leagues  distance  from  the  p^^.^Ms^^ 
coasts  of  a  neutral  country  is  against  the  law  of  nations,  diic.24fn!^i;' 

.  -  ,      -  .  1         /»  iatn^  wet.  23, }  7. 

although  there  may  be  on  the  coast  neither  fort  nor  cannon : 
for  the  neutral  territory  is  to  be  respected,  independently  of 
warlike  force,  and  for  its  own  sake. 

Some  authors  maintain,  that  if  the  attack  had  begun  in  it  the  attack 

M't  .1  -I      1       r  11  J        J  had  commenced 

the  open  sea,  the  enemy  may  be  lawfully  pursued  and  cap-  j^  ^|^^J  ^pen  sea. 
tured  under  the  cannon,  or  quite  close  to  the  shores  of  the 
neutral  power,  according  to  the  example  of  what  is  prac- 
tised in  the  pursuit  of  game.^  This  comparison  is  rejected  •„^^***'*'^' 
by  D'Abreu,  and  by  Valin.  In  fact,  so  soon  as  the  enemy 
you  are  pursuing  finds  himself  quite  near  to  the  neutral 
coast  he  is  under  the  protection  of  the  friendly  prince ;  and 
if  it  were  permitted  to  continue  the  pursuit  even  to  the 
coast,  it  would  be  equally  so  to  continue  it  into  the  port 
itself,  and  to  bum  the  town  where  the  vessel  pursued  had 
fled  for  refuge. 

The  Edict  of  July,   1681,   directs,  that  the  crews  of  Enemy's  pri- 
enemy's  privateers,  which   shall  enter  the  rivers  of  the  Jhc^rivlw  S""?© 
kingdom  and  be  captured  there,  shall  be  condemned  to  the  k»ng«iom« 
galleys  by  the  jud&:es  of  the  Admiralty .^     Valin  remarks  •  Edit  du  mob 

^         J  J  J       ^  J  de  Juillet,  1681. 

that,  as  laws  should  be  reciprocal,  if  a  French  privateer 
entered  the  rivers  of  an  enemy's  country  it  would  deserve  ,  y^j^^  ^^^ 
to  undergo  the  like  punishment.^  J^tPo^b  ''^'  *' 

The  question  whether   enemy  s  property  (robe)  (i)  con-  §  2.  Does 

enemy's  pro- 
perty confiscate 

(«)   Robe  is  a  French  term,  used  by  the  people  of  the  sea  for  a  vemers  ^^**  ^^  •  friend. 

cargo.    Spanish  and  Italian  navigators  use  the  same  word  in  the  same  way. 

It  is,  says  Cleirac,  twnu  gtneralistimo  che  ctmiprenHe  Ixmi  nuAili,  imtnohilit  #( 

mgrcL     Further  on  he  says,  it  is  the  same  with  xjf^f**  in  Greek,  ret  in  Latin, 
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Chap.  XII.    fiscates  that  of  afriendy  has  been  much  discussed  by  pub- 
^"'  *      '     Heists.     They  cite  the  law^^  which  decides,  that  if  goods 


^bui.''*  dt  virt!  of  contraband  are  found  on  board  a  vessel,  laden  by  the 

owner  of  the  ship,  or  with  his  consent,  the  vessel  and  goods 
are  liable  to  confiscation.  But  if  laden  without  the  know- 
ledge of  the  owner,  the  vessel  is  not  to  be  confiscated.  It 
is  plain  that  this  text  has  no  relation  to  the  navigation  of 
neutrals.  So  with  the  law  61,  §  1,  jf.  locati.  The  Conso- 
»  ch.27s.  lato^^  decides,  1st,  that  enemy's  property  found  on  board  a 

neutral  vessel  may  be  seized,  on  paying  the  freight  and 
other  money  due  to  the  captain ;  2nd,  that  if  on  board  an 
enemy's  vessel  that  has  been  captured  goods  are  found  that 
belong  to  neutrals,  these  are  to  be  given  up. 
"Art.  41.  The  Ordonnance  of  1543,i«  and  that  of  1584,"  (drawn 

up  in  a  style  little  intelligible,)  seem  to  declare  good  prize 
a  neutral  vessel  that  contains  enemy's  property,  and  all 
goods  found  in  an  enemy's  vessel,  although  belonging  to  a 
MVMecidrKj,     friend.'*    This  rigour  was  softened  by  the  Declaration  of 
»  Deciandon  du    Ist  February,  1650  :^*  "  In  case  of  prize  made  by  our  sub- 
art.  6.      '      *  jects,  goods  belonging  to  our  friendsy  allies^  or  subjects,  shall 

be  restored.'* 

The  Ordonnance  de  la  Marine  re-establishes  the  former 

severity :  "  All  vessels  laden  with  enemy's  property^  and 

goods  belonging  to  our  subjects  and  allies,  found  in  an 

'ri^'*' 's^^^in?    enemy's   vessel,   shall   be    equally   good    prize." *^      This 

aSt^wM^'Md^     severity  was  again  softened  by  the  R^glement  of  21st  Oc- 

2&d^ July?! 704.     tobcr,  1744,  providing  that  enemy's  goods  found  on  board 

of  neutral  vessels  should  be  condemned,  but  the  vessels 
released.'* 

The  Rfeglement  of  26th  July,  1778,  forbids  the  capturing 
or  bringing  of  neutral  vessels  into  the  ports  of  the  king- 
dom, even  when  issuing  from  an  enemy's  port,  or  destined 
there,  except  when  carrying  succour  to  places  blockaded, 

and  biin  or  rieheug  in  French,  and  comes  from  the  French  durober  or  the 
Spanish  robar  ( Aoglice  to  rob ).  Probably  there  never  was  much  communicalion 
between  the  gentlemen  that  reef  topsails  and  the  soug  and  cosey  philologista, 
or  the  word  and  its  meaning  might  be  found  in  the  dictionaries.  We  commend 
it  to  the  learned.  It  speaks  plainer  than  any  history  can  the  very  peoaliar 
nature  of  commerce  in  former  times. 
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invested  or  besieged.     With  respect  to  neutral  vessels  laden     C"^'- J^^J* 

Sect.  XIX* 


with  goods  of  contraband  destined  for  the  enemy,  they  may 
be  seized  and  the  goods  confiscated,  but  the  vessels  and 
surplus  of  the  cargo  shall  be  released^  unless  the  said  goods 
form  three-fourths  of  the  value  of  the  cargo,  when  the 
whole  shall  be  confiscated,  &c. 

The  Republic  of  the  United  Provinces  not  having  been 
able  to  obtain  from  the  court  of  London  liberty  of  naviga- 
tion, equal  to  that  which  the  French  king  had  conditionally 
promised  to  its  flag,  and  that  its  treaties  with  England  had 
assured,  his  Majesty,  by  arr^t  of  the  council  of  14th 
January,  1779,  revoked,  in  respect  of  the  subjects  of  the 
said  republic,  the  advantages  announced  by  the  R^glement 
of  1778,  concerning  the  commerce  and  navigation  of  neutral 
vessels. 

The  Empress  of  Russia,  desiring  to  maintain  the  liberty 
of  maritime  commerce,  caused  to  be  transmitted  to  the 
powers  actually  at  war,  a  Declaration,  dated  28th  February, 
1780,  to  this  effect : — That  neutral   ships  shall  navigate 
freely  from  port  to  port,  and  on  the  coasts  of  the  nations  at 
war ;  that  belligerant  effects  shall  be  free  on  board  neutral 
ships,  excepting  goods  of  contraband ;  that  such  only  shall 
be  considered  those  named  in  the  Articles  10  and  11  of  the  ri^S5£°de* 
treaty  of  commerce  between  Russia  and  Great  Britain,  of  28  Fevrier,  irso. 
20th  June,  1766 ;  that  a  blockaded  port  shall  be  only  that  p^tTch.*2.°8i 
where  there  is  evident  danger  in  entering,  because  of  the  ^cus'ae^ 
proximity  of  vessels  belonging  to  the  attacking  power ;  iib!  t,  cap.  4,  n. 
lastly,  that  these  principles  serve  for  rule  in  prize  procedure  J  «*»•«'  *  •; 
and  judgments."  SrEiS'"*' ' 

A  letter  of  the  king  to  M.  the  Admiral,  of  7th  August,  ^^liiJ,^^, 
1780,  came  in  aid  of  the  thesis  maintained  by  Hubner,  who  405;  BriiLonftom. 

.  ,      1  ,.  1  j>  /.        .  J  1      .   1      •  _      5,  p.  480;  Traits 

said,  that,  according  to  the  arrets  of  universal  legislation,  the  avec  let  Etau  unit 

^  ^  if  J  if  *  de  r  Am^rique,  6 

flag  covers  the  cargo}^  Pevrier,  i778. 

In  section  37  of  the  present  chapter,  §  6,  it  will  be  J  3.  Are  mer- 

.  .  chant  vetseU 

seen,  that  one  who  comes  mto  our  country  for  purposes  of  found,  ou  the 
trade  is  not  treated  as  an  enemy,  because  war  has  inter-  S^i^tionof 
vened  between  his  nation  and  our  own.    Public  faith  serves  J^*^  *°  ■.P°'?. 

become  hostile, 

him  for  safeguard  ;  if  under  ceilain  circumstances  restraint  good  prize  1 
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Cbap.  XII.    is  laid  on  his  person,  it  is  only  as  a  hostage,  or  in  the  way 
'- —  of  reprisals.     It  would  seem  that  a  vessel  should  be  treated 


•^^nt^of  the    ^^  ^®  same  manner,  that,  ignorant  of  the  breaking  out  of 
breaking  out  of  war,  enters  in  good  faith  into  a  port  thence  become  hostile* 

war,  enters  in  r^  »     -r      i'  -nfi  ii  /• 

good  faith  into        Captam  inglis,  an  r^nglishman,  ignorant  that  the  port  of 
hMtSe.  ^°"**     ^^^  Fernando  d'Omon  was  no  longer  in  the  power  of  his 

nation,  put  in  there.  The  Spaniards,  far  from  taking  ad- 
vantage of  his  error,  had  the  generosity  to  let  him  sojourn 
there  three  days,  during  which  the  respective  commanders 
paid  each  other  mutual  visits.  Captain  Inglis  was  even 
indebted  to  the  Spanish  commander  for  the  provisions  and 
Frlmc?^  the  28  ^^^^  ^^  which  he  had  need  to  gain  the  island  of  Jamaica.*^^ 

March,  1780.  j^   ^^   ^^^  ^^^   ^^  ^^  ^^^   ^f  ^^   j^gj   ^j^j.^   ^^   ^ 

English  acted  towards  Captain  Nalin  of  Marseilles,  com- 
manding a  brigantine,  fitted  out  by  the  Sieurs  Arnoux. 
This  captain  entered  the  port  of  Grenada,  not  knowing  that 
the  English  had  seized  it  He  was  informed  that  he  was  a 
prisoner,  and  his  vessel  good  prize.  All  the  &vour  shown 
him  was  to  allow  him  to  recover  his  private  venture  ^poco- 
tille). 

Ideas  infinitely  more  noble  dictated,  12th  February^ 
1782,  the  capitulation  of  the  islands  of  St  Christopher  and 
Nevis,  between  the  Comte  de  Grasse  aud  Major-General 
Thomas  Shirley,  the  governor  of  those  islands.  The  ships 
and  coasting  vessels  belonging  to  the  inhabitants  were  se- 
cured to  them  !  The  vessels  they  expected  firom  England, 
or  from  the  British  possessions  in  America,  had  permission 
to  enter  the  said  islands  during  six  months,  with  liberty  to 
despatch  them  thence  in  return,  under  a  neutral  flag,  even 
to  English  ports ;  and  if  the  said  expected  vessels  should 
have  put  into  any  English  island,  the  governor  was  to  be 
authorized  to  issue  them  a  safe-conduct  to  their  original 
destination. 

A  like  capitulation  was  granted  the  22nd  of  the  same 
month  by  the  Comte  de  Barras,  in  the  service  of  his 
Majesty,  to  the  Honourable  Michael  White,  Lieutenant- 
governor  of  the  island  of  Montserrat. 
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It  is  not  possible  that  hostilities  should  cease  at  the  very     CuAr.  Xlh 

^■CST    XIX 

moment  of  the  conclusion  of  peace.     As  at  the  time  there 


are  privateers  at  sea,  who  are  ignorant  of  the  event  of  f  **o^"JfT'^* 

pacification,  it  is  customary  in  treaties  of  peace  to  stipulate  after  the  poblt- 

a  time,  according  to  the  distance  of  places,  after  which  ^^ 

prizes  made  on  either  side  are  declared  void  and  subject 

to  restitution.^      But  before  the  prescribed  term,  if  the  »  vid.  supn, 

captor  has  been  informed  of  the  publication  of  peace,  the 

prize  would  be  equally  unlawful.^^     For  since  knowledge  »  vaun,  Tratt6 

presumed  from  the  lapse  of  the  term  avoids  a  capture,  9ect.4. 

a  fortiori  positive  knowledge  should   produce  the  same 

effect^^  »vid  D;Ahj«i. 

pwt.  Z,  CD.  11. 

According  to  the  laws  of  war,   a  ship  that,  in  order  $  5.  Vetwl  that, 
to  avoid  being  wrecked,  takes  refuge  in  an  enemy's  port,  JJ^^  t^ 
is  good  prize :  JBona  et  res  inimicorum  deprcedari  recti  pos-  '^f^g^  .••  •  '"P" 
suntf  licit  navis  arnica  vel  inimica,  vi  ventorum  tantUmf  et  enemy's  port. 
tempestatisy  ad  littora,   vel  portus  principis  inimid  acce^^ 

Serit.^  »  Caaaregii,  disc. 

Here  is  a  case  worthy  of  remark.  In  1746,  Captain  tom.'5,pi«.48i;' 
Edwards,  commanding  the  English  ship  of  war  Elizabeth^  det^"SSmi**^* 
being  in  danger  of  shipwreck  on  the  coast  of  Cuba,  sought  •^^  '*• 
refuge  in  the  port  of  the  island.  He  presented  himself  to 
the  governor  of  Havannah,  to  surrender  himself,  his  vessel 
and  crew.  The  governor  remarked,  that  he  would  not 
commit  a  dishonourable  action ;  that  if  Captain  Edwards 
had  been  taken  in  combat  in  the  open  sea,  or  on  the  coast, 
his  ship  would*  have  been  confiscated,  and  himself  a  pri- 
soner; but  as  he  had  been  driven  by  distress  into  the  port, 
^'  I  forget,  and  ought  to  forget,"  said  he,  ''  that  my  nation 
is  at  war  with  yours :  you  are  men,  like  ourselves.  You 
are  unfortunate,  and  we  owe  you  our  pity."  He  imme- 
diately gave  Captain  Edwards  permission  to  land  his  cargo, 
and  to  repair  ship ;  to  bargain,  if  necessary,  in  the  port  for 
the  expenses  he  should  incur,  and  to  depart  with  a  safe 
conduct  to  Bermuda,  &c.  It  is  here  that  we  recognize  the 
&mous  virtue  of  Spanish  generosity.^*  Th^^**'  "^*  **' 

In  section  23,  §  1,  of  the  present  chapter,  I  shall  con-  $  6.  Does  a 
fider  the  question,  whether  war   is   a  lawful   means   of  Sn^tothi^** 

captor? 
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$  7.  Prize 
brought  into  a 
neutnl  port. 


§  8.  Sacred 
vessel.   . 


**  Cicero,  phOip.  9, 
cap.  5. 

Fishiog  barki. 


Merchant  ves- 
sels. 


acquiring  ownership,  and  whether  a  prize  made  at  sea 
belongs  at  once  to  the  captor. 

In  section  27,  I  shall  speak  of  prizes  brought  into  a 
neutral  port ;  and  of  prizes  captured  from  French  subjects 
which  are  sent  into  France. 

The  Athenians  had  a  sacred  vessel,  which  was  des- 
tined to  carry  every  year  offerings  to  the  Temple  of  Delos. 
This  vessel  was  respected  by  all  nations.  Such  has  been, 
during  the  present  war,  the  ship  of  the  celebrated  Cook. 
Here  is  a  letter  that  M.  de  Sartine,  minister  of  marine^ 
despatched  to  the  admiralties  and  chambers  of  commerce 
throughout  the  kingdom,  to  be  communicated  to  the 
owners  and  captains  of  vessels  cruizing  as  privateers  or 
otherwise: — "Captain  Cook,  who  sailed  from  Plymouth 
in  the  month  of  July,  1776,  on  board  the  ship  Resolutum, 
with  the  intention  of  visiting  the  coasts,  islands  and  seas  to 
the  northward  of  Japan  and  California,  will  shortly  be  on 
his  return  to  Europe.  He  has  under  his  orders  another  ves- 
sel, named  the  Discovery,  commanded  by  Captain  Clercke, 
which,  with  his  own,  is  about  500  tons;  and  each  has  a 
crew  of  rather  more  than  100  men.  As  the  discoveries  to  be 
expected  from  this  expedition  interest  all  nations  generalfy, 
it  is  the  intention  of  the  king  that  Captain  Cook  shall  be 
treated  the  same  as  if  he  commanded  a  neutral  and  friendly 
vessel ;  and  the  captains  of  all  vessels  cruising  as  privateers 
or  otherwise  are  hereby  required,  in  case  of  meeting  him  at 
sea,  to  make  known  to  this  celebrated  navigator  these  pre- 
sent orders ;  observing  that,  on  his  side,  he  is  to  abstain 
from  all  hostility."  On  the  13th  of  the  same  month  of 
February,  1779,  Captain  Cook  was  killed  by  a  savage  at 
Owhyhee,  one  of  the  Sandwich  islands.  Thus  ended  his 
days  tlie  most  illustrious  navigator  of  England,  after  having 
made  three  voyages  round  the  world  !  Vita  mortuorum,  in 
memorid  vivorum  est  posita^'^ 

Formerly  fishing  barks  were  placed  in  some  manner  in 
the  rank  of  sacred  vessels  ;  and  it  were  to  be  wished  the 
same  character  could  be  attributed  to  merchant  navigators. 
Belligerent  nations  would  find  in  it  mutual  advantage,  and 
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the  fire  of  war  would  commit  fewer  ravages.     Louis  XIV.     Chip.  XII. 
was  generous  enough  to  propose  to  his  enemies  this  kind 


of  partial  armistice.««  IT-iTf 


Section  XX. 

CONFISCATION  DECREED  BY  THE  ENEMY. 

The  act  of  the  prince  is  placed  in  the  class  of  acci-  $  i.  Unjuit 
dents  (cos  fortuits).^    So  with  the  act  or  unjust  decree  of  is  confiscation 
the  magistrate.*      It  matters  little  whether  the  injustice  J^^^^.^y* 

®  ^  •'  foreign  judge 

proceeds  fit>m  the  corruption  of  the  judge  or  from  his  pruumed  to 
ignorance.     Quid  refert  sordibus  judicisy  an  stultitia,  res  i  ^  j,  ^  ^^ 
jperierit?^    It  is  certain,  then,  that  the  insurers  answer  for  scl^^i^st.  i, 
«n  unjust  confiscation  decreed  by  the  tribunal  of  the  place  ^\^  §9  ir  •! 
^vhere  the  captured  vessel  has  been  conducted.^  i^M^fsTc*' 

I  have  observed  in  Chap.  IV.  sect  7,  that  judgments  ?£tnw!t.^?*^ 
rendered  by  foreign  tribunals  are  not  in  France  of  any  sl.  6i,fr.dt 
^veight  as  against  French  subjects,  and  that  it  is  necessary  T^!!!^      54. 
"the  cause  should  be  decided  anew  (A).     It  follows  from  this  ISiijE^f-ll!' 

^    '  wnere  one  of  my 

^hat  a  decree  of  confiscation  pronounced  by  an  enemy's  J^SS?****"  ** 
<:ourt  is  neither  proof  that  the  true  for  account  has  been 
^x>ncealed,  nor  a  title  that  the  insurers  can  set  up  to  be 
x^Ieased  from  payment  of  the  loss.     Such  is  our  jurispru- 
<lence. 

First  Arrit.  In  1743,  Arnaud  la  Magniere  and  Ber- 
xiard  Laparade,  merchants  at  fiayonne,  effected  insurance 
^t  Marseilles,  out  firom  Bayonne  to  Cadiz,  for  8000  livres, 
c^n  cargo  and  merchandize  which  should  be  laden  on  board 
tiie  ship  St.  Bernard^  Captain  Bernard  Laparade,  a  French 
subject,  at  a  premium  of  two  per  cent  At  that  period  we 
^^ere  at  peace  with  England,  but  England  was  carrying  on 

(Jlc)  In  the  author**  remarks  on  a  case  reported  in  the  sequel  of  this  section 

tkim  pennon  it  somewhat  qualified.     S^ll  there  seems  to  be  a  difference  on  this 

Wb|eet  between  French  and  English  law.    In  the  latter  it  is  established,  that 

tlie  proper^  ia  not  changed  by  capture  in  favour  of  a  vendee  or  recaptor,  so  as 

U)  bar  the  original  owner,  till  there  has  been  a  regular  sentence  of  conderona* 

tion  at  home  or  abroad.— Marina//,  803. 
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Chap,  xil     a  war  with  Spain.    The  vessel  sailed  empty  from  Bayonne, 

^  but  stopped  at  St.  Sebastian,  a  port  in  Spain,  where  she 

took  on  board  a  cargo  of  iron  for  account  of  the  assured. 
Having  again  set  sail,  she  was  captured  by  an  English 
ship  of  war,  which  brought  her  into  Gibraltar.  Judgment 
of  the  Vice-Admiralty  Court  at  Gibraltar,  rendered  1st 
June,  1744,  released  the  ship  as  belonging  to  French  sub- 
jects, and  condemned  the  cargo  as  behnging  to  Spaniards. 

The  insurers,  proceeded  against  for  payment  of  the  ioes, 
alleged  amongst  other  grounds  that  they  had  been  deceived  ;- 
that  instead  of  loading  at  Bayonne  goods  beloi^ng  to 
French  owners,  the  vessel  had  gone  to  St  Sebastian  to  take 
on  board  a  Spanish  cargo;  that  this  fact,  though  concealed 
from  them,  had  been  the  cause  of  the  confiscation,  as  was 
proved  by  the  judgment  at  Gibraltar;  and  that  for  this 
reason  they  were  not  liable  for  the  loss. 

The  assured,  for  whom  1  pleaded,  answered,  1st,  that 
the  English  judgment  was  of  no  weight  in  France.  2nd.' 
That  the  clause  to  make  a  port  (faire  echelle)  allowed  the 
captain  to  go  to  St.  Sebastian  for  his  cargo.  3rd.  That  the 
French  ownership  was  proven  by  the  bill  of  lading ;  that 
for  this  reason  the  decree  of  confiscation  was  unjust ;  and, 
finally,  that  the  insurers  had  not  shown  the  contrary.  Sen- 
tence of  16th  April,  1745,  condemned  the  insurers  to  pay 
the  sums  insured.  Arr£t  of  15th  June,  1746,  on  the  report 
of  M.  Ravel  des  Crottes,  affirmed  this  sentence. 

Second  Arret.  In  1743,  Michel  Grou  and  Libaud,  of 
Hamburg,  had  effected  insurance  at  Marseilles,  out  from 
the  Canaries  to  Havre  de  Grace,  for  18,500  livres,  on 
cargo  of  the  vessel  Our  Lady  of  OlliveirOf  St.  Joseph  and 
the  Souk  in  Purgatory,  Captain  Graret,  a  Portuguese. 
The  cargo  consisted  of  130  pipes  of  wine,  that  Jean  Bon- 
homme,  a  French  merchant,  residing  at  St.  Croix,  in  the 
island  of  Teneriff,  had  shipped  for  account  of  the  assured. 
The  vessel  encountered  two  English  privateers,  who  took 
out  of  her  the  wine,  paid  one-half  the  freight  due  to  the 
captain,  and  lefl  him  the  vessel.     The  capture  of  this  wine 
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was  declared   good  by  a  judgment  of  the  Admiralty  at     CHiip.  XTI. 
London,  rendered  6th  October,  1743,  "because  the  130  — ^^ '— 


pipes  of  Spanish  wine  belong,  so  far  as  appears  to  us,  to 
the  King  of  Spain,  his  vassals  or  subjects,  or  other  inha- 
bitants of  a  country,  territory  or  dominion  at  war  with 
Great  Britain." 

The  insurers,  proceeded  against  for  payment  of  the  loss, 
alleged  that  they  had  believed  they  were  insuring  the  pro- 
perty of  Hamburghers,  whilst  the  contrary  was  proved  by 
the  judgment  of  the  Admiralty  Court  at  London.  Sentence 
of  7th  August,  1745,  condemned  the  insurers.  Arr^t,  22nd 
June,  1746,  on  the  report  of  M.  de  CorrioUis,  affirmed  this 
sentence. 

If  the  simulation  is  concealed  from  the  insurers,  they  j  2.  If  the  si- 
will  not  be  responsible  for  the  confiscation  of  the  effects  concealed  from 
iBBured.     Firfite  et  iUidttB  merces,  says   Loccenius,  pro  •*»«"°»^'«"- 
Ucitis  indicandtB  rum  sunt ;  pro  quibus  si  forti  ab  ignorante 
pronnssore  periculi  cautum  sit^  is,  cui  cautum  est,  ad  earum 
ststimatianem  agere  prohibetur.^    In  this  case,  the  shippers  •  Locceniua.  pag. 

•^  *^*  982;  Ooidon,  ch. 

are  even  held  for  the  dama&^es  and  losses  suffered  by  the  »'"«v?;  caw- 

°  •'  regiii  disc.  1,  n. 

captain,  from  whom  the  simulation  had  been  concealed.  '^,iS;7^ 
So  determined  by  arr6t,  30th  June,  1763,  on  the  report  of  cfc^SS:!! 
M.  de  Boutassy  the  younger,- in  favour  of  Captain  Pierre  *  *    ' 
Dirck   Hoven,  a  Dane,  commanding  the  galliot  Sophie 
Elizabeth,  against  the  widow  Deweer  and  Fraissinet. 

It  results  from  the  principles  laid  down  by  the  author  ifthenmula- 
we  have  just  cited,  that  the  insurers  answer  for  the  capture,  JU* Sj^iSgurereT 
if  the  simulation  of  the  for  account  has  been  declared  to 
them  in  the  policy.^     I  daily  see  policies,  by  which  insu-  <  vaiin.  tom.  s, 
ranee  is  effected  for  a  French  subject,  with  a  clause  that 
the  bill  of  lading  shall  run  for  the  simulated  account  of  a 
neutral.    There  is  no  doubt  that  the  insurers  then  will  be 
responsible  for  the  loss,  if  the  effects  insured  are  captured 
and  confiscated  by  the  enemy.     It  is  not  even  necessary 
to  insert  in  the  policy  the  clause  that  the  for  account  is 
simulated.     It  suffices  that  the  insurance  has  been  made 
for  account  of  owners.     This  generic  clause  is  sufficient,  in 
time  of  war,  to  indicate  to  the  insurers,  that  the  effects  are 
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Chap.  XII.     not  really  belonging  to  a  neutral.^     So  decided  by  arrdt, 
^^'  ^^'      28th  June,  1759. 


IfthenmulatioD       But  as  this  is  a  point  which  enters  into  the  view  of  the 

has  been  un-  ....  i  -i 

▼eiled  by  the  act  contracting  parties,  it  is  not  allowed  the  assured  to  unveil 
of  the  captain.  ^^  secret  to  the  enemy,  either  by  himself  or  by  his  captain. 
i75rcit^*in^'  ^^  ^^  simulation  has  been  unmasked  through  the  want  of 
et"»upiSrc*h!  ni  care,  will  the  insurers  be  responsible  for  the  confiscation  ? 
•ect.  4, }  4.  rpj^jg  qu^tion  has  been  at  times  considered.     But  I  do  not 

know  of  any  arr^t  formally  deciding  it.  In  doubt,  the  tri- 
bunals are  accustomed  to  decide  in  such  case  against  the 
insurers,  because  fault  is  not  to  be  presumed. 

I  have  often  heard  murmurs  raised  against  neutral  captains, 
who,  when  interrogated  on  oath  by  the  foreign  magistrate, 
have  declared  the  truth  of  the  facts,  and  thus  occasioned, 
by  their  own   evidence,   the  confiscation   of  the   enemy's 
property  laden  on  board  their  vessels.     But  our  publicists 
agree  in  maintaming,  that  to  overcome  the  enemy,  or  to 
escape  from  his  pursuits,  it  is  allowable  to  use  tricks,  simu- 
lations, stratagem  and  lying  :  dolusy  an  virtus  guis  in  hoste 
requiraty  provided  nothing  is  done  contrary  to  the  law  of 
ch?r*Puirendorf  ^^^  ^"^  ^^  nations.®    But  they  add,  that  it  is  not  permitted 
vlttei.^'uV.'s.ch.    to  confirm  on  oath  a  falsehood  otherwise  lawful:  falsilo- 
andssg!  straccha,  quium  licitum,  juramento  conjirmare  non  licet.^     There  is 
8,  Mct.  5.  then  no  ground  tor  makmg  it  a  crime  m  neutral  captams, 

Grottut,  !ib^8,'ch.  that  they  have,  by  their  judicial  answers,  unveiled  to  the 

1    I  19.  .  . 

magistrate  of  the  belligerent  nation,  the  false  documents 
with  which  they  have  been  provided.     As  for  the  rest,  the 
distinction  between  false  speaking  and  false  swearing  is 
repugnant  to  sound  morals  (/). 
$  3.  A  quid  pro      The  following  is  an  instance  of  a  quid  pro  quo  given  by 

the  English  during  the  last  war.  Captain  Sicke  Teckes, 
a  Dutchman,  commanding  tlie  Jeune  Gertrude  Adrienne^ 

(0  Cicero  reasons  tbas : — At  quid  intereit  perjurem  et  mendaemim  f  Qhi 
mentiri  $oUtt  pejerare  coruuevit.  A'a/n,  qui  umel  a  veritate  dejlexit,  hie  mm 
majore  religione  ad  perjurium^  quam  ad  mendaciutn  perduci  consuevit,  Quis 
enim  deprecatione  Deorum^  n(m  ronsdentia  Jide  commovetur  ?  Prapterea,  qu^t 
pctna  ab  Diis  immartalihus  peijuro^  hac  eadem  mendaei  amstituta  t$t,  Non 
enim  ex  pactione  verhorum  quihusju$Jurandum  comprehertditurt  sed  «x  perJidiA  <C 
maliti&, per  quam  itaidite  tendiintur  alicui,  Dii  immortales  hominibui  iroici  et  suC' 
cenure  contueverunt. 


quo, 
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having  freighted  his  vessel  at  Cadiz^  as  a  general  ship^  for     Chap.  XII. 

Marseilles^  received  on  boards  amongst  other  things,  two '- ^ 

bales  of  old  clothes;  one  shipped  by  the  Sieur  Thoro, 
consigned  to  Eon  brothers,  Picot  and  Boussier ;  the  other, 
shipped  by  Frangois  de  Arcos,  consigned  to  the  Sieur 
Pierre  Lambert,  both  without  mark. 

The  vessel  was  captured  and  carried  into  Gibraltar.  On 
the  4th  July,  1768,  a  decree  of  the  Court  of  Vice- Admiralty 
there  released,  amongst  other  effects,  the  bale  shipped  by 
De  Arcos,  consigned  to  Lambert ;  but  condemned,  amongst 
other  effects,  the  one  consigned  to  Eon  brothers,  Picot  and 
Boussier.  The  English  captor,  having  come  on  board  to 
take  possession  of  the  confiscated  portion  of  the  cargo, 
carried  off  the  one  hale  by  mistake  for  the  other.  The 
captain  arrived  at  Marseilles,  and  it  was  then  perceived 
that  the  bale  remaining  was  that  addressed  to  Eon  brothers, 
Picot  and  Boussier. 

On  the  23rd  February,  1759,  proceedings  on  the  part  of 
Eon  brothers,  Picot  and  Boussier,  against  the  captain, 
for  the  recovery  of  their  bale  which  they  valued  at  2,400 
livres.  On  the  1st  March  the  captain  petitioned  for  a 
decree  making  the  Sieur  Lambert  a  party  in  the  cause. 
On  the  3rd  March,  Lambert  appeared  in  the  suit,  and  pro- 
secuted his  claim  against  the  captain  for  the  delivery  of  his 
bale,  which  he  valued  at  2,000  livres. 

Lambert  argued  that  a  bale  had  been  shipped  to  his 
consignment;  that  this  had  not  been  confiscated;  that 
therefore  the  captain  was  bound  to  deliver  it  to  him,  or  to 
pay  its  value ;  that  it  mattered  not  to  him  that  there  was 
another  bale  on  board  addressed  to  Eon  brothers,  Picot 
and  Boussier.  Eon  brothers,  Picot  and  Boussier  main- 
tained, that  their  bale  was  on  board ;  that  it  must  therefore 
be  delivered  to  them ;  that  the  decree  of  condemnation  was 
of  no  authority  in  France ;  that  besides  the  bale  being  in 
France^  it  belonged  to  its  former  owners  by  the  jus  postli- 
minii  (m). 

(m)  The  jut  postliminii  is  found  in  the  8th  book  of  the  Code,  title  51.  It 
Mfuaged  the  severity  of  the  ancieDt  law,  by  which  captivity  of  aoy  kind  induced 
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Chap.  XIL         The  captain  said,  that  he  had  one  bale  only^  to  be  de- 

— —  livered  to  whomever  the  court  should  direct ;  and  further, 

that  the  quid  pro  quo  did  not  occur  through  any  fault  of  his. 
At  first  the  opinion  was,  that,  under  the  circumstances, 
the  captain  was  not  blameable,  because  the  bales  had  no 
marks ;  that  it  was  only  a  contest,  therefore,  between  two 
consignees. 

It  is  true  that  foreign  judgments  are  of  no  force  in 
France  against  Frenchmen ;  but  that  is  not  the  case  when 
the  foreign  judgment  has  been  executed  in  the  foreign 
country,  and  a  Frenchman  possesses  an  interest  grounded 
in  this  execution.  The  decree  of  condemnation,  as  well  as 
the  execution  of  that  decree,  must  then,  from  necessity,  be 
admitted ;  for  otherwise  the  rights  of  one  French  subject 
would  clash  with  those  of  another.  The  bale  addressed 
to  Eon  brothers,  Picot  and  Boussier  had  been  condemned. 
Lambert,  who  is  a  Frenchman,  had  then  a  right  to  ground 
a  title  in  this  condemnation,  because  he  had  a  valid  in- 
terest in  doing  so.  The  property  belonging  to  Lambert 
had  been  taken  in  the  place  of  that  against  which  a  decree 
of  condemnation  had  been  pronounced.  It  had  procured, 
to  its  own  loss,  the  safety  of  the  latter.  It  had  in  a  manner 
ransomed  it.  The  action  negotiorum  gestonan  was  open 
then  to  Lambert's  bale,  thus  sacrificing  itself  for  another. 
Consequently  it  was  just  and  equitable  that  Eon  brothers, 
Picot  and  Boussier  should  pay  the  value  of  the  bale  seized 
by  mistake,  so  far  as  the  value  of  that  one  reached,  which 
had  been  by  this  means  saved  from  seizure. 

It  was  thus  the  question  was  decided,  by  our  Admiralty, 
the  29th  May,  1759. 

the  loss  of  civil  rights,  in  decreeing  that  those  whose  absence  from  their  conotrj 
was  caused  by  capture  in  war,  by  hostile  irruption,  or  by  being  enslaved  by 
pirates  or  barbarians,  should  on  their  return  be  replaced  in  all  their  former 
rights  of  property  or  otherwise. 
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CSAP.  XII. 

Skct.  XXI. 


Section  XXI. 

OF  RANSOM. 

Ransom  is  a  contract  of  the  law  of  nations,  by  which,  §  h  De6mUon. 
in  consideration  of  a  certain  price  or  benefit,  the  captor 
desists  from  the  capture,  and  transfers  the  dominion  of  the 
tiling  to  the  former  owners,  who  by  this  means  purchase  it, 
in  some  maimer,  anew. 

The  ransom  may  be  made  before  or  after  the  twenty-four  §  2.  Time  and 

._  ,  ,  place  of  raDBoni. 

JkonrSy  either  at  sea,  or  in  the  place  where  the  captured 
^v^essel  has  been  conducted.^  i  inftm,  Met.  27. 

If  the  owners  are  neither  on  board,  nor  within  reach  to  $  3.  May  the 
be  consulted,  the  captain,  after  taking  the  advice  of  his  the  vesBell 
c^ouncil  of  officers,  may  ransom  the  vessel  on  the  best  con-  ,  ^     ,.    v 

^  J  >  Contolato,  ch. 

ditions  that  may  be  within  his  power.^     If  the  owners  are  ^/^^,^^^i 
board,  or  within  reach  to  give  their  orders,  the  captain  »;  vaiin,pag.is8. 

'  °  ....  >  Conaolato  and 

not  to  make  the  ransom  without  their  participation.*    Or  0"Won,  in  locu. 


JT^ather.  it  is  then  for  them  to  ransom  their  own  property.^  D^cianttonda' 

.  .  .         .     ,  .  ,       ^     '^       -^       22  Sept.  IMS. 

\e  captam,  actmg  or  contractmg  m  his  quality  of  master  captain  who 
the  vessel,  acts  and  contracts  for  account  of  those  whose  ""**  ^}%  "**■ 

'  ^  soin  acts  for 

fiixstor  he  is.^     It  follows  from  these  principles,  that  the  accouai  of  the 
^ptain  who  ransoms  the  vessel  acquires  nothing  for  him-  •  l.  a,  §  2,  ir.  de 
Jf.    The  property  is  presumed  to  have  been  ransomed  for  l-  6, }  1.  ir.  de 

SLcrcount  of  the  former  owners.^  f  iSi,  1  n 

The  captain  to  whom  the  captor  gives  part  of  the  pro-  §  4.  Present 
captured  cannot  retain  it  for  himself.      He  must  ^ptortothe 


captor 

'restore  the  property  j  says  the  Guidon,  to  its  owner  J    Such  capt««»  of  ^*»« 
is    the  provision  of  the  Roman  law  in  the  case  of  agents  r  Guidon,  ch.  6, 
{Tnfuxndataires) :  Ex  mandatOy  apud  eum  qui  mandatum  sus- 
c«p»<,  nihil  remanere  oportet.^  Inindi'L  *'  ^* 

A  merchant  of  Marseilles,  who  had  remitted  a  diamond 
^  a  captain  to  sell  in  the  French  islands,  had  effected  in- 
surance for  600  livres  on  this  venture.     The  vessel  was 
^en.    The  trunk  of  the  captain,  in  which  this  diamond 
^"^i  was  restored  to  him.      The  assured  proceeded  against 
^e  insurer.     The  latter  maintained  that  the  diamond  was 
i^ot  hsty  and  that  he  was  not  guarantor  against  the  baratry 
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Chip.  XII.     of  the  captain^  who  detained  the  jewel  by  deceit  and  fraud. 
'—  To  this  it  was  answered,  that  the  insurer  was  in  the  place 


and  stead  of  the  assured;  that  this  was  the  case  of  a 
baratry  committed  since  the  disaster.  That  the  abandon- 
ment had  a  retroactive  effect,  even  to  the  moment  of  the 
disaster  itself;  the  consequences  of  which,  without  excep- 
tion, are  for  the  account  of  the  insurer.  Sentence  of  9th 
February,  1748,  condemned  the  insurer  to  pay  the  sum 
insured,  saving  to  him  his  action  against  the  captain,  who 
would  have  been  condemned  to  restore  the  diamond  had 
he  been  sued. 
§  5.  Two  ways  Ransom  is  made  in  two  ways.  The  first  and  most  com- 
o  ransoming.     ^^^  j^^  ^  determine  a  sum  for  which  the  captain  of  the 

captured  vessel  furnishes  to  the  captor  a  bill  of  exchange, 
and  gives  hostages :  of  these  I  shall  speak  presently.  The 
second  way  is  to  deliver  the  money,  or  part  of  the  effects 
on  board.  The  Guidon  says,  "  that  if  portion  of  the  mer- 
chandize, or  any  utensils  of  the  vessel,  have  been  given  up 
» ouMon,  ch.  6,    to  avoid  the  greater  damage,  the  whole  shall  be  shared  as 

art.  1;  Tid.Valin, 

png.MO;  Kuricke,  ransom  and  composition.  ^ 

V'776,  The  Ordonnance  speaks  generally  of  things  given  by 

way  of  composition  to  pirates  for  the  ransom  of  vessel  and 
w  onion.Mt.6,     qoods}^    Whcncc  it  follows,  that  the  ransom  may  be  made 

tit.  des  avwiet.      •'  ^  j 

in  open  sea  by  the  delivery  of  certain  things  on  board. 

This  method  of  proceeding  is  convenient  to  pirates,  who 

might  be  embarrassed  with  possession  of  the  vessel,  and 

who  could  not  make  use  of  a  ransom  bill.      There  are 

^aita.  torn.  2,    ^ascs,  too,  whcrc  privateers  would  prefer  the  same  course.*^ 

$6.  Righto  and      The  Ordonnance^^  says,  "that,  in  case  of  capture,  the 

Uie^insurers?      assured  may  ransom  their  effects  without  waiting  the  order 

«« Art.66,  h.t.      of  the  insurers,  if  they  have  not  been  able  to  advise  them 

thereof;  on  condition  always  of  informing  them  afterwards 

by  writing  of  the  composition  made"  (n).     The  meaning 

of  the  Ordonnance  is  not  that  the  assured  is  bound  to 

give  the  insurers  notice  of  the  ransom :  nothing  hinders 

"  vaiin,  Ibid.       them  from  making  composition  at  their  own  risk}^     Things 

(n)  The  Code  de  Commerce,  Art.  395  and  396,  contains  like  provisions  with 
the  Ordonnance  on  the  subject  of  ransom,  almost  in  iU  precise  terms. 
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are  then  re-established  in  their  first  state  by  the  jus  post-     Chap.  Xll. 
Uminii  ;  and  the  vessel  continues^  as  before,  to  navigate  at  '- '— 


the  risk  of  tlie  insurers,  to  whom  the  ransom  becomes 
foreign.  But  if  the  assured  desires  the  composition  to  be 
for  account  of  the  insurers,  he  must  advise  them  of  it,  and 
conform  to  what  is  prescribed  by  the  Ordonnance.  In  this 
case  the  insurers  have  the  choice,  in  turn,  of  adopting  the 
ransom  to  their  own  advantage,  or  of  refusing  to  adopt  it. 

To  explain  this  matter  better,  I  will  distinguish  three 
cases:  1.  If  the  insurers,  to  whom  the  capture  has  been 
notified,  themselves  effect  the  ransom,  the  composition  is 
for  their  benefit.  They  become  purchasers  and  proprietors 
of  the  property  in  proportion  to  their  interest.  But  it  is 
not  competent  for  them  to  offer  the  assured  restitution  of 
the  vessel  and  property,  and  so  dispense  themselves  from 
paying:  the  sum  insured."  It  is  here  a  new  title.  It  is  not  "  vaiiii,art.67, 
allowed  to  pay  one  thing  for  another.  The  effects  are  at  ®*°**'  **^-  ^*'- 
the  risk  of  the  insurers,  in  proportion  to  their  interest.  The 
eventual  losses  or  profits  concern  them  alone,  always  in  the 
same  proportion.  If  there  is  profit  in  the  thing  ransomed, 
they  are  not  to  be  envied  for  it ;  for  if  it  perishes  from  any 
new  accident,  the  loss  falls  on  them. 

2.  By  the  word  condition^  as  already  observed.  Art  66'*  I*  ordon.  «rt.  ee, 
did  not  mean  to  impose  any  necessity  on  the  assured.  They 
are  free  to  ransom  the  vessel,  for  their  own  account,  with- 
out having  recourse  to  the  insurers,  who  will  then  continue 
to  bear,  as  before,  the  maritime  risks.  It  is  only  in  the 
case  where  it  is  designed  to  seek  from  the  insurers  indem- 
nity for  the  ransom,  that  notice  is  to  be  given  them  the 
soonest  possible ;  and  it  is  in  this  case  only  that  they,  pro- 
fiting by  the  notice  given,  may  adopt  the  composition  for 
their  own  benefit^  in  proportion  to  their  interests. 

If  they  take  this  course  they  become  (as  in  the  preceding 
case)  true  proprietors  of  the  portion  of  the  eflPects  ransomed, 
relative  to  the  sums  insured  by  them.  But  as  matters  of 
insurance  must  be  promptly  despatched,  especially  in  ran- 
soms or  compositions,  as  each  moment  of  time  brings 
change  of  tidings  of  loss  or  gain,  the  insurers^  thus  notified 
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Chip.  XII.    of  the  Composition^  are  to  make  up  their  minds  promptly 
J!!!:HL_  and  distinctly,  without  t^versation  or  ambiguity:  U  «««W 


not  be  in  reason  that  the  shipper  should  wait  the  went  of  the 
M  Guidon,  ch.  6,  thing j  and  the  resolution  of  doing  or  not  doing.^^  Hoice 
»  ordon.  art.  67.  the  Ordonnaoce^^  says,  that  if  the  insurers  elect  to  adopt 
the  composition,  they  shall  be  ^^  bound  to  make  instant 
declaration  thereof,  to  contribute  actually  to  the  payment 
of  the  ransom,  and  to  run  the  risks  on  the  return/'  If 
they  do  not  make  this  declaration  at  once,  they  have  lost 
their  privilege,  and  are  to  be  condemned  to  pay  the  sums 
insured  by  them,  without  any  right  of  ckam  on  the  effects 

u  Ordon.  art.  67.    ronSOmed}^ 

» Pothier» n.  137.  Pothier'^  ^'thinks  they  are  still  in  time  to  escape  pay- 
ment in  full,  in  offering  their  share  of  the  composition,  and 
the  interest  and  costs  of  the  sentence  against  them."  He 
speaks  against  the  text  of  the  Ordonnance,  as  weQ  as  its 
spirit,  which  will  not  allow,  in  a  point  so  dependant  on 
chance  as  this,  that  the  insurers  should  wait  the  evoit,  to 
take  their  part.  They  would  adopt  the  composition  only 
when  it  should  be  favourable  to  them,  and  they  found  a 
sure  profit  on  the  goods  already  arrived  safely  in  port. 

Here  is  a  contract,  the  beneficial  result  of  which  depends 
on  chance.  If  the  insurers  wish  to  gain,  they  must  submit 
themselves  anew  to  the  risk  of  losing.  Hence  the  Ordon- 
nance directs  that  they  shall  make  declaration  at  once.  If 
the  ransom  has  been  made  for  ready  money,  or  by  a  bill 
of  exchange  payable  at  sight,  the  insurers,  adopting  the 
composition  for  their  benefit,  must  contribute  actually,  and 
without  delay,  to  the  payment  of  the  ransom,  on  pain  of 
losing  their  right.     If  the  captor  had  granted  a  delay,  says 

»  vauii,pag.is9;  Valin,  the  insurers  are  to  benefit  by  it^  But  under  pre- 
text that,  in  the  matter  of  the  ransom,  there  must  be  an 

«  In  conformity    adjustment  of  general  average,^^  the  insurers  may  not  defer 

with  art.  19  &  10,        .     ,         .  ,     .  ,  .  ,         ,  .  ,      , 

tit.  du  fret.  reimbursing  their  contmgent  to  him  who  has  paid  the 
whole.  Become  co-proprietors  of  the  effects  ransomed, 
they  will  participate  actively  and  passively  in  the  general 
average  subsequently  to  be  adjusted,  if  the  ransomed 
arrives  safe. 
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Pothier^  adds, "  where  the  insurers  adopt  the  composition,     Chap.  xM« 
there  is  no  ground  for  claiming  the  sum  insured :  the  insurers       *"' ' 


»  Pothier,  n.  18* 

are  only  bound  to  contribute  to  the  price  of  the  ransom  in 
proportion  to  the  interest  they  have  in  it ;  and  they  continue 
hardened  with  the  risks  of  the  return  of  the  ship,  without 
any  right,  in  case  of  subsequent  disaster,  to  deduct  from 
the  sum  insured  what  they  have  paid  for  the  ransom." 
The  text  of  the  article^  and  the  principles  of  the  matter  are  "  Art.67,h.t. 
opposed  to  this  idea.  For,  if  it  is  true  that  the  composition 
advantages  the  insurers,  in  proportion  to  their  interest,  it 
follows  that  they  are  become  so  far  proprietors  and  pur- 
chasers of  the  thing  ransomed.  They  are  therefore  to  pay 
the  insurance.  Nothing  hinders  them  from  effecting  in- 
surance for  their  own  account  on  the  thiug  ransomed,  if 
still  at  risk.  If  they  do  not  do  so,  they  run  the  risks  on  the 
return  no  longer  as  insurers,  but  indeed  as  proprietors  and 
as  subrogated  to  the  rights  of  the  former  assured. 

3.  The  insurers  are  bound,  neither  to  reply  to  the  written 
notice  sent  them,  nor  to  adopt  the  composition  for  their  own 
benefit.  It  suffices  that  at  the  legal  time  they  pay  the  sums 
insured.  If  not  choosing  to  adopt  the  composition,  they 
refuse  to  pay  the  sums  insured,  they  may  be  compelled  so 
to  do.  But  just  as  in  this  case  they  have  no  claim  on  the 
effects  ransomed,  so  there  is  no  ground  to  demand  that 
they  shall  contribute  to  a  ransom  which  is  foreign  to  them, 
and  which  it  was  free  to  them  not  to  adopt,  from  fear  of 
exposing  themselves  to  greater  losses. 

Here  are  two  sentences  rendered  by  our  Admiralty, 
which,  considering  the  circumstances  of  fact,  are  in  no 
ways  opposed  to  what  has  just  been  said. 

Symandy  and  Son  had  effected  insurance  for  14,000 
livres,  out  from  Marseilles  to  Leghorn,  on  cargo  of  the 
ship  Commerce,  Captain  Mathias  Teissel,  a  Swede.  The 
ship  was  captured  and  taken  into  Leghorn.  The  assured 
notified  the  accident  to  the  insurers,  and  informed  them 
that  they  had  given  orders  to  ransom  the  effects  captured. 
The  insurers  made  no  reply.    The  assured  summoned  the 
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Chip.  XII.  insurers^  to  contribute  with  them  to  the  ransom  of  the 
'—  goods  captured.  The  insurers  were  still  silent  The  ran- 
som was  made  at  Leghorn,  as  well  on  behalf  of  Symandy 
and  Son,  as  on  that  of  Dolier  and  Co.,  who  were  also 
shippers.  Symandy  and  Son  proceeded  against  their  in- 
surers, for  payment  of  fifty  per  cent,  in  contribution  to  the 
ransom. 

The  insurers  replied,  that  they  had  not  assented  to  this 
ransom ;  that  consequently  nothing  was  due  from  them  in 
the  matter;  that  the  assured  might  have  brought  their 
action  on  the  abandonment ;  that  they  had  not  done  so,  &c. 
Sentence  of  13th  June,  1758,  condemned  the  insurers  to 
pay,  in  contribution  to  the  ransom,  fifty  per  cent  on  the 
sums  insured  by  them. 

Dolier  and  Company,  who  had  effected  insurance  for 
10,000  livres,  on  cargo  of  the  same  vessel,  also  proceeded 
against  their  msurers,  to  whom  the  capture  had  been  notified, 
and  who  had  been  equally  silent  on  the  proposed  ransom. 
These  were  condemned  to  contribution  by  another  sentence 
of  10th  March,  1769. 

The  ground  of  these  two  sentences  was,  that  the  ransomed 
vessel  was  no  longer  at  risk.  The  effects  insured  were  at 
Leghorn.  The  contribution  of  fifty  per  cent,  was  viewed  in 
the  light  of  general  average,  which  the  insurers  were  to 
bear,  because,  according  to  the  Ordonnance,  they  might 
have  been  compelled  to  pay  the  whole  sum  insured.  Con- 
sequently they  were  wrong  to  refiise  the  grace  that  was 
offered  them.  To  compel  them  to  pay  the  entire  sum 
insured,  it  would  not  have  been  necessary  to  resort  to  the 
action  of  abandonment.  This  formaUty  does  not  apply  to 
the  right,  which  belongs  in  such  case  to  the  assured,  to 
keep  for  himself  the  effects  that  he  has  ransomed,  and  to 
exact  the  entire  insurance ;  for  if  it  is  true  that  the  insurers 
who  refuse  to  adopt  the  composition  for  their  own  benefit 
are  bound  to  pay  the  sums  insured  without  any  claim  on 
the  effects  ransomedy  it  follows  necessarily,  that  one  is  dis- 
pensed from  abandoning  to  them  these  effects  which  they 
have  renounced,  unless  it  can  be  said  that  the  thing  is  to 


OF  RANSOM.  377 

be  ahcmdoned  figuratively,  such  as  it  existed  at  the  very     Chap.  xii. 
time  of  the  capture,  and  not  that  which  has  formed  the  '- 1— 


subject  of  the  ransom,  by  which  they  have  not  chosen  to 
profit ;  but  this  would  be  vain  subtlety,  little  worthy  of  the 
administration  of  law,  and  not  to  be  reconciled  with  the  ^  . 

><  Art.67,  h.  t; 

Ordonnance.«*  ^*;^,  f-  »^ 

It  has  been  a  question  whether  one's  word  is  to  be  kept  $  7.  Bill  of 
with  pirates  and  robbers  even  in  matter  of  pecuniary  in-  " the^^^croT* 
terest**    But  it  is  not  doubtfid  that  our  word  is  to  be  ^ecap^r. 

,  *  I«0C06IlillS, 

kept  with  an  enemy ^  and  that  an  obligation  contracted  with  i^-  >.  tu.  s,  n.  6; 
him  is  binding:  Si  quid  singuli  hosti promiserinty  est  in  eo  li^'^^^^^?^ 
Jides  servanda.^    Thus  a  bill  of  exchange,  drawn  to  the  » cioero,  de 
order  of  the  captor  for  the  price  of  the  ransom,  is  obli-  ^!  w';^itertui 
gatory,  and  is  to  be  paid.^^    This  point  will  be  further  <»?.  lo,  §8.     ' 
developed  in  §  12  and  13  of  the  present  section.  ^Guwon,  ch.  6, 

The  ransom  bill  is  lawful  and  binding  in  itself  (o).  It  is  $  8.  Hostage, 
only  for  greater  precaution  that  the  captor  fortifies  himself 
with  a  hostage,  whose  person  becomes  at  once  surety  and 
pledge  for  the  promise  made.  If  this  hostage  has  the 
baseness  to  escape  by  flight,  or  should  he  come  to  die,  the 
promise  would  not  the  less  exist.^     But  since  the  hostage  ^ByaUn^Tniu 

,  ,  de«  prises,  ch.  ll, 

has  consented  to  deliver  himself  to  the  enemy  for  the  com-  ?fct.  3,  n.  1*3? 
mon  safety,  it  is  just  that  his  liberty  be  procured  with  all  *  ***• 
possible  haste,  and  that  he  should  be  indemnified  against 

all  loSS.^  »  VInnliu,  sd  L. 

The  pinque  Vierge  de  Cadero,  Captain  Mathieu  David,  Rhod'.pM.2i6;* 
going  to  the  French  West  Indies,  was  captured  by  an  "^SSkdJ*' 
English  vessel.    The  captain  ransomed  his  vessel  and  cargo  nTe^io?^'  ^ 
for  1,050  Venetian  sequins,  for  which  he  handed  the  captor 
a  bill  of  exchange,  at  fifteen  days  sight,  on  Ve5rrier,  his 
owner,  and  delivered  up,  as  a  hostage,  Francois  Isnard,  his 
mate.    The  bill  was  paid  and  the  hostage  set  at  liberty. 

(0)  Fonnerly  it  was  a  practice  to  rantom  British  vessels,  when  captared  by 
the  enemy,  by  delivering  to  the  captor  what  was  tensed  a  rantom  bilL  This 
secured  to  him  the  price  agreed  on,  and  was  in  effect  a  bill  of  sale  of  ship  and 
cargo  to  the  original  owners,  as  well  as  a  protection  to  the  ship  against  other 
cruixers  daring  the  same  voyage.  It  was  usual  also  to  deliver  a  hostage  to  the 
captor.  Actions  were  formerly  allowed  in  the  English  courts  on  such  bills. 
At  length  the  courts  turned  against  them,  and  shortly  afterwards  (1781),  the 
legislature  wholly  abolished  the  practice. 
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Chap.  XII.     The  vessel  arrived  at  Guadaloupe,  and  subsequently  re- 
SicT.  XXI.     turned  safe  to  Bordeaux. 

Isnard  sued  the  captain  and  the  owner  for  payment  of 
his  wages,  of  the  expenses  incurred  by  him,  both  at  London 
and  in  returning  to  his  country.  He  demanded  also  an 
indemnity.  Sentence  of  15th  November,  1747,  adjudged 
him  all  his  expenses,  also  wages  from  the  time  the  vessel 
left  Marseilles  to  the  day  of  her  arrival  at  Bordeaux,  less 
his  contingent  in  general  average,  on  account  of  the  said 
wages,  but  refusing  the  claim  for  indemnity. 

1.  The  expenses  were  adjudged  in  full,  as  a  consequence 

»  vaiin,  TnM     of  the  ransom.^ 

wot.  8,  n/9.      '      2.  The  entire  wages  were  adjudged  to  Isnard  until  the 

arrival  of  the  vessel  at  Bordeaux,  although  he  had  re- 
turned to  Marseilles  sooner,  because  his  absence  from  on 
board  had  been  in  the  service  of  the  vessel,  and  he  was 
presumed  not  to  have  separated  himself  from  that  service. 

3.  The  indemnity  was  refused,  because  wages  had  already 
been  allowed  in  full  to  the  end  of  the  voy^e.  If  he  had 
been  detained  prisoner  a  longer  time  he  would  have  been 
adjudged  an  indemnity.  Valin  says  that  in  such  case  it 
is  the  custom  at  Rochelle  to  allow  half  wages  until  re- 

fl  Valin,  Trait6     tum.^^     I  think  the  entire  wages  are  due,  because,  until  his 

i«o.  return,  the  hostage  is  m  the  service  of  the  vessel. 

§  9.  Liqnkla-         The  expenses  occasioned  by  the  ransom  are  to  be  liqui- 

^°°'  dated  and  distributed  thus : — 

Ascertain,  in  the  first  place,  who  are  liable  to  contribute, 

»  Ttt.  duftet.      according  to  Articles  19  and  20  of  the  Ordonnance  ;^  and, 

for  making  the  matter  clear,  let  us  draw  up  an  imaginary 
table,  that  may  serve  as  a  model,  as  follows : 

LiTres. 

Value  of  the  vessel 60,000 

Total  of  the  freight,  less  stores  consumed,  and 

advances  made  to  the  sailors 72,000 

Wages  which  remain  due  to  the  crew  ....      3,000 
Merchandise,  estimated  at  the  price  current  at 
the  place  of  discharge,   less   expenses,  and 
freight 75,000 

200,000 
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liifres. 

Paid  or  promised  to  the  enemy  for  the  ransom  .    47,000     Chip.  xn. 
Due  to  the  hostage  for  his  maintenance,  return 


and  indemnity 3,000 

60,000 


The  contribution  will  then  be,  for  each  party  liable  to  con- 
tribute, in  the  proportion  of  25  for  every  100  of  his  capital 
Consequently  the  goods  will  pay  18,760  livres. 

But  the  merchandise,  which  in  the  place  of  discharge, 
deduction  made  for  premium  of  insurance  and  other  er- 
penses,  has  netted  76,000  livres,  and  which  contributes  to 
the  ransom  18,760  livres,  has  cost  (for  example)  in  the 
place  of  departure,  according  to.  the  invoice,  only  66,260 
livres.  The  insurers  on  cargo  have  taken  and  could  have 
taken  risk,  comprising  the  tenth  (j))y  only  for  this  sum  of 
56,260  livres.  They  have  declared  to  adopt  the  composition, 
for  their  ovm  benefit. 

Livres. 

They  are,  then,  to  contribute  actually ,  absolutely, 
and  without  return,  to  the  payment  of  the 
ransom 18,760 

If  the  vessel  ransomed  had  been  afterwards 
swallowed  up  by  the  waves,  they  would  have 
been,  in  addition,  bound  to  pay  the  whole 
sum  insured 56,260 

76,000 


Here  is  a  loss  of  18,760  livres,  to  which  the  shipwreck  of 
the  vessel  rahsomed  would  have  exposed  them,  over  and 
above  their  original  risk.  It  is  then  just  that,  in  case  of 
safe  arrival  of  the  vessel,  they  should  find  in  profit  from 
the  thing  ransomed  the  means  of  saving  them  harmless, 
wholly  or  in  part,  from  the  surplus  of  risk,  to  which  they 
have  been  exposed,  in  taking  the  composition  for  their  own 
account 

Following  the  doctrine  of  Pothier,^  the  composition,  far  »  Potuer,  n.  iss. 
from  being  to  the  profit  of  the  insurers,  would  be  all  to  the 

(p)  Dvnhnt — the  tenth  part  of  the  iaterest,  which  the  Ordonnance  excludes 
firom  every  iDsorance,  unless  there  be  agreement  to  the  contrary. 
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Chip.  XII.    advantage  of  the  assured ;  since  the  latter,  in  case  of  loss  of 

'—  the  ransomed  vessel,  would  be  paid  their  capital  insured,  and, 

in  case  of  safe  arrival,  would  benefit  by  the  profits  of  sale. 
But  the  rule  requires  that,  in  a  common  misfortune,  the 
assured  be  not  gainers.  It  is  enough  that  they  do  not  lose. 
I  have  shown,  above,  that  the  capture  is  a  loss  which 
has  put  the  insurers  in  the  place  and  stead  of  the  assured^ 
and  that  the  thing  has  become  their  own  by  means  of  the 
ransom  notified  to  them,  to  which  they  have  assented,  or 
for  which  they  have  directly  given  their  orders.  Hence  the 
composition  is  then  to  be  made  (or  has  been  made)  for 
their  benefit.    In  case  of  safe  arrival  of  the  ransomed  vessel, 

therefore,  the  account  current  must  run  thus : — 

liTTes. 
The  insurers  will  be  debited  with  the  sum  in- 
sured by  them 56,250 

And  for  the  contribution 18,750 

75,000 

They  will  be  credited  by  the  net  produce  of  the 

merchandise  insured 75,000 

By  this  means  no  one  will  lose  anything,  and  the  assured 
have  no  right  to  complain;  for  the  insurance  is  not  for 
them  a  title  to  gain.  It  depended  on  the  assured  to  take 
the  ransom  for  their  own  account,  without  notifying  the 
insurers  or  demanding  that  they  should  contribute.  But 
it  would  be  against  all  justice  to  put  the  loss  on  one  side 

34  Decuration  dn  ^^  *«  Profit  ou  the  Other. 

17  Aoat,  1779.  rpjjg  ^^^^  ^^  ^^  ^^  followcd  with  respect  to  the  in- 

24jSto!777«!*"  surers  on  ship,  who  will  be  credited  ivith  the  freight  to  be 
dS'fi  Ortob!ef "'  earned^  if  there  is  no  clause  to  the  contrary  in  the  poUcy: 
marine,  tit.  des     a  clausc  authorized  by  the  Declaration  of  17th  August, 

prisM ;  Reg.  du 

27  Janvier,  1706,      1 779.^ 

art.  4. 

$  10.  Is  it  per-      As  the  interests  of  the  state  require  that  the  enemy  should 

mitted  to  French 
privateers  to 


be  weakened  as  much  as  possible,  it  is  forbidden  to  French 
nosom  ene-       privateers  to  ransom  vessels  taken  by  them,  unless  circum- 

mies  vessels 

captured  by       stances  prevent  the  putting  a  prize  crew  on  board,  ^(g) 

them? 

(9)  Boulay  Paty  remarks,  that  to  prevent  abases  dangerous  to  the  interests 

of  the  state,^  the  Ordonnance  of  30th  August,  1782»  and  a  decision  of  the 
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The  ransom  bill  serves  for  a  safe  conduct  to  the  ransomed     5^'*J^ 

Sect.  aXL 

vessel,  provided  that  she  executes  the  conditions  prescnbed 

to  her.     If  she  violates  them,  she  may  be  retaken.  som  bill  senres 

for  safe  condaet 
Ibiomnis  of  the  vessel 

Effusus  labor,  atque  immitis  rupta  tiranni 

Fcedera, 

The  ransomed  vessel  which,  not  fulfilling  the  conditions  of 
the  ransom,  is  taken  a  second  time,  still  remains  hopothe- 

'  '        ,  ^  » VaUn,  art.  19, 

cated  towards  the  first  captor  for  the  price  of  the  promised  2^M^AS?de^* 
ransom.*  SSTiSdV/ 

Here  is  a  very  curious  question  suggested  to  me,  and  J  12.  Is  ihc 
which,  in  my  turn,  I  proposed  to  several  merchants  of  our  raDsom  extin- 
town,  whose  opinion  I  was  most  glad   to  have  on  the  ^oTthe^nm* 

subject  wmed  vessel  1 

The  captain  of  a  vessel  captured  by  the  English  ransoms 
her.  For  the  price  of  the  ransom  he  draws  upon  his  owners 
a  bill  of  exchange,  and  delivers  up  as  hostage  one  of  his 
officers.  The  ransomed  vessel,  in  returning  to  Marseilles, 
is  wrecked.  The  captain  and  crew  are  saved.  The  hull  of 
the  ship  and  all  the  goods  perish.  The  bearer  of  the  bill 
presents  it  to  the  owners,  who  refuse  acceptance  and  pay- 
ment. Notwithstanding  this,  the  hostage  is  detained  in  the 
prisons  of  England.  Against  whom  is  he  to  proceed  at 
law  to  recover  his  liberty  ? 

Can  he  claim  justice  from  the  English  magistrate,  and 
require  that  the  ransom  bill  be  annulled,  on  the  ground  that 
the  ransomed  vessel  has  perished  by  wreck  ?  Or  from  the 
French  magistrate,  against  his  former  captain  who  made 
the  ransom,  or  against  the  parties  interested  in  the  hull 
and  cargo  of  the  ransomed  vessel,  or  against  their  insurers, 
to  compel  them  to  withdraw  him  from  captivity  ? 

Let  us  first  examine  the  exceptions  that  the  one  and  the 

Council  of  Prizes,  of  13  Prairial,  an  8,  both  forbid  the  ransoming  of  enemy's 
vessels  by  French  privateers.  This  Ordonnance  bears  date  subsequent  to  the 
publication  of  this  work.  It  is  a  prohibition,  however,  not  repeated  in  the  Code 
de  Commerce,  and  this  affords  one  ground  for  suspecting  that  it  has  become 
obsolete,  or  that  jt  will  be  determined  so  to  be  when  circumstances  hereafte 
arise  to  call  for  its  application. 
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Chap.  XII. 
Sacr.  XXI. 


»  ▼alin.TniU 
det  priaes,  ch.  zi. 
wot.  Sy  B.  W. 


«•  }  S,  inst.  de 
▼endit. 


»  Vattel,  liT.  1, 
I  S46:  Valin, 
TraiM  des  priaet, 
ch.  zi.  sect.  2,  n. 
IS. 


«  Valin,  ch.  xi. 
sect.  1,  n.  14; 
flupra,  }  3. 

*>  See  my  Contr. 
6  la  groste,  ch.  4, 
sect.  12. 


«  Art.  45,  h.  t. 


other  might  oppose  to  the  imprisoned  hostage ;  and  each 
shall  answer  in  his  turn. 

1.  The  captor  would  say :  If  it  had  been  stipulated  that 
the  ransom  bill  should  be  void,  if  the  ransomed  vessel,  con- 
tinuing her  course,  should  be  lost,  the  right  of  action  on  the 
ransom  would  be  extinguished  by  the  shipwreck.  The 
captor  would  have  nothing  to  demand  defectu  conditioms, 
and  would  be  bound  to  set  the  hostage  at  liberty.  Such  is 
the  case  of  which  Valin  speaks.^  But  the  promise  was 
pure  and  simple.  The  captured  vessel,  become  the  property 
of  the  captor,  had  passed  by  means  of  the  ransom  to  the 
French  captain,  or  to  those  he  represented.  She  has  then 
perished  for  their  account,  res  peril  domino.  The  peril  of 
the  thing  sold  concerns  the  buyer :  periculum  rei  venditm 
statim  ad  emptorem  pertinet.^  It  is  then  lawful  to  retain 
the  hostage  in  captivity  until  the  entire  accomplishment  of 
the  promises  for  which  he  is  pledged,  such  is  the  rule.^ 

2.  The  French  captain  will  say :  That  he  has  not  exceeded 
his  powers ;  for,  unless  his  owners  had  expressly  forbidden 
him  to  ransom,  he  was  entitled  to  do  so.^  In  ransoming 
the  vessel  he  acted  in  a  special  character.  Consequently, 
he  contracted  no  personal  obligation.** 

3.  The  parties  interested  in  the  ship  and  cargo  would 
reply:  The  Ordonnance  decides,  that  "the  owners  of  the 
vessel  shall  be  responsible  for  the  acts  of  the  master,  but  that 
they  shall  be  discharged  therefrom^  on  abandoning  their  vessd 
and  the  freight,^*  The  same  principle  applies  to  the  shippers. 
They  are  not  answerable  for  the  expenses  of  recovery, 
except  in  proportion  to  the  value  of  the  effects  recovered.^^ 
By  right  of  the  abandonment,  then,  both  are  to  be  dispensed 
from  contributing  to  the  ransom  of  the  hostage.  It  is  quite 
enough  that  they  lose  the  property  exposed  to  the  hazards 
of  navigation,  without  being  subjected  to  a  surplus  of  loss. 
The  prudent  merchant  limits  his  risks;  but  his  prudence 
would  be  useless,  if  he  were  forced  to  pay  a  ransom  bill 
that  had  become  barren  from  shipwreck. 

4.  The  insurers  wpuld  object :  That  if  the  capture  had 
been  notified  to  them,  they  might  have  adopted  th&  composi' 
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tionfor  their  awn  benefit^  ^c.  and  then  a  new  contract  would     Chap.  XIL 
have  arisen  between  them  and  the  assured ;   but  such  was  — !fl! 


not  the  case.  They  are  therefore  bound  only  by  the  policy, 
which  says  nothing  of  ransom.  They  are  not  to  be  com- 
pelled to  recognize  another  title,  unless  they  have  assented 
to  it.  The  composition  was  made  directly  and  principally 
for  account  of  the  owners  of  vessel  and  cai^o.  It  suffices 
therefore,  that  the  insurers  pay  the  sums  insured  by  them. 

But  should  not  the  sums  insured  be  employed  in  re- 
deeming the  hostage  ?  The  owners  of  the  vessel  and  the 
shippers  reply : — 1.  That  they  might  have  chosen  not  to 
effect  insurance.  2.  That  the  insurance  forms  an  accidental 
matter  that  concerns  their  property  on  land ;  and  what  is 
trae,  that  its  proceeds  have  not  been  pledged  to  the  bearer 
of  bills  of  exchange,  drawn  in  the  course  of  the  voyage  by 
the  captain  for  the  necessities  of  the  vessel.*^  *•  My  contr.  a  ta 

Thus  is  the  hostage  repulsed  on  all  sides  !     Shall  he  be  ^*'  i  ^* 

ieft  in  captivity?     Is  it  just  that  he  alone  shall  be  the 

victim  of  the  conmion  misfortune?    The  case  concerns  the 

public  faith  and  the  honour  of  the  nation,  and  there  is  no 

doubt  that  his  own  government  should  and  will  interfere  to 

rescue  him,  if  all  other  resources  have  failed  him  :  Non 

JDeus  interrity  nisi  dignus  vindice  nodus  inciderit 

I  agree  that  the  captor  is  entitled  to  retain  him  in  cap- 
tit^ity  until  the  entire  accomplishment  of  the  promises  for 
tohich  he  is  a  pledge.  Also  that  the  hostage  has  no  per- 
sonal action  against  the  captain,  who  has  acted  in  a  special 
cli]aracter,  nor  against  the  insurers,  who  have  not  adopted 
the  composition  for  their  own  benefit;  but  he  has,  in  my 
opinion,  a  right  of  action  against  the  owners  of  the  vessel 
^lid  the  shippers. 

1.  It  is  in  the  character  of  agent  of  the  owners  and 

shippers  that  the  captain  has  ransomed  the  vessel;   or, 

^ther,  it  is  through  means  of  him  that  they  have  ran- 

^uied  it  themselves.    They  have  acquired  it  anew.    They 

We  purchased  it  out  of  the  hands  of  the  enemy.     They 

^  then  to  pay  the  price  of  it,  and  to  run  the  risks. 
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Chip.  XII.         2.  The  owners,  who  abandon  the  vessel  and  fireiffht,  arc 

'- '—  not  bound  for  the  acts  of  the  master,  when  he  exceeds  the 

scope  of  the  authority  with  which  the  law  had  clothed  him. 
But  the  captain  has  ransomed  the  vessel  in  character  of 
agent  of  the  owners  and  shippers.  They  are  then,  not- 
withstanding the  unsuccessful  issue,  to  ratify  that  which  has 
been  done  in  good  faith :  Sufficit  utiliter  negotium  gestvm, 

^  L.  If,  s  2,  ff.  de  lif^'^t  diversus  exitus  sit.^ 

***  3.  They  are  not  bound  for  the   expenses  of  recovery, 

•  except  in  proportion  to  the  value  of  the  effects  recovered ; 
but  once  they  are  recovered,  the  subsequent  loss  is  at  the 
charge  of  those  to  whom  they  belong. 

4.  In  appointing  the  captain  or  entrusting  their  property 
to  him,  they  are  presumed  to  have  conferred  on  him  all  the 
powers  that  the  law  gives  him.  They  might  have  for- 
bidden to  ransom  the  vessel  in  any  case.  But  they  have 
not  done  so,  and,  consequently,  they  have  permitted  him 
to  ransom.  He  has  bought  it  for  account  of  his  prin- 
cipals. These  then  are  bound  to  pay  the  price  of  an 
acquisition  which  has  become  their  own,  and  by  which 
they  would  have  profited  had  the  ransomed  vessel  arrived 
safe. 

If  it  has  not  been  possible  for  them,  in  season,  to  notify 
the  ransom  to  their  insurers,  nor  to  protect  their  interest  by 

«•  Supra,  ch.  8,      &  sccoud  iusurancc,^  this  accident  belongs  to  their  man- 

time  venture.  They  might  have  provided  against  it,  either 
by  forbidding  the  captain  to  make  any  ransom,  or  by  in- 
serting in  the  first  insurance  some  agreement  to  shelter 
them  from  this  surplus  of  loss;  but  the  loss  of  the  ran- 
somed vessel  alters  in  no  respect  the  obligation  contracted 
towards  tlie  captor.     It  is  to  be  fulfilled,  even  though  the 

M  Supra,  f  7  &  8.   hostagc  should  die  or  should  escape  by  flight.^     If  he 

escapes  by  flight,  he  violates  the  rights  of  war.  If  he  dies, 
it  is  the  case  of  a  pledge  perishing  by  accident,  but  the 
debt  still  remains :  Qucp  fortuitis  casibus  accidunt,  dim 
prcBvideri  non  potuerinty  nullo  bonce  Jidei  judicio  prcBstan- 
tur :  et  ideo  creditor  pignora  quce  hujvsmodi  casu  interi- 
erinty  prcBstare  non  compellitur :  nee  a  petitione  debiti  sub- 
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movetur;  nisi  inter  contrahentes  placuerity  ut  amissio  pig-     Chap.  XII. 
narum  liberet  debitorem.*^  — — 1- 


Faure  and  Dragon,  distinguished  merchants  of  our  town,  pj^or'.  kl^ 
took  occasion  to  inquire  of  their  correspondents  in  Lon- 
don what  was  the  law  of  England  on  this  point.  They 
received  under  date  of  11th  October,  1782,  an  answer 
from  Charles  Loubiere,  Teissier  &  Company,  to  this  effect : 
That  the  owners  of  the  ship  "  are  absolutely  bound  by  the 
law  here  to  fulfil  the  agreement  of  the  captain  for  the  amount 
of  ransom,  and  thereby  to  procure  the  discharge  of  the  hos- 
tage. And  for  their  reimbursement  they  are  to  look  to 
their  insurers,  as  well  for  the  amount  of  the  ransom  as  for 
the  loss  of  the  ship.  But  it  has  not  been  decided  here 
whether  the  insurers  are  to  pay  beyond  100  for  100;  and 
at  this  moment  there  are  two  cases  on  this  point  undecided 
at  Lloyd's.  Shipwreck  in  nowise  extinguishes  the  ransom 
bill.  This  being  the  act  of  the  captain  for  the  benefit  of 
the  owners,  these  are  responsible,  as  if  it  had  been  their 


own." 


The  two  cases  of  which  this  letter  speaks  would  hardly 
have  been  undecided^  if  the  policy  contained  the  clause  found 
in  the  London  form,  which  says,  that  '^  in  case  of  loss,  the 
assured,  their  factors,  servants  and  agents,  shall  be  allowed 
to  do  .all  that  is  requisite  and  necessary  for  the  defence, 
safeguard  and  recovery  of  the  said  vessel  and  tier  cargo, 
without  prejudice  to  this  insurance ;  and  we  will  contribute 
each  pro  rata  to  the  costs  and  charges."  According  to 
this,  there  is  no  doubt  that  if  the  ransomed  vessel  is  lost, 
the  insurers  are  bound  to  contribute  to  the  expenses  of 
recovery,  in  proportion  to  the  sums  insured  by  them,  and 
beyond  100  for  100 :  for  instance,  the  ship  and  cargo 
were  valued  at  100,000  livres.  The  captain  had  promised 
40,000  liv.  for  ransom.  The  insurance  amoimted  to  50,000 
liv.  The  insurers  must  pay  the  sum  insured  .  50,000  liv. 
And  half  of  the  ransom  biU 20,000 


Total     .     .     .     70,000 
for  so  their  contract  says. 

c  c 
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Chap.  XII.         The  same  rule  would  be  observed  in  France,  where  the 

Sect.  XXI 

'- '—■  insurers  had  subjected  themselves  to  a  like  obligation.    Bat 


with  us,  the  insurers  would  not  be  bound  beyond  the  sums 
insured,  for  the  reason,  that  they  are  not  accustomed  to 

diT*'*^^        undertake  for  any  thing  more.*® 

$13.  Old  Regie-      In  the  Guidou  there  is  an  ancient  R^glem«nt  on  the 

subject  of  ran-    subject  of  ransom  to  this  effect  :*5 

■°"*  1.  That  the  captain  is  not  to  redeem  the  vessel  without 

•rt.  3and4.  *  '    the  couscut  of  the  owners,  if  he  is  in  a  situation  to  notify 

them  of  the  capture.  2.  But  if  he  is  not  in  a  situation  to 
notify  them,  he  will  take  the  advice  of  his  crew,  and  on 
this  advice  he  may  make  the  said  ransom,  to  avoid  a  worse 
loss.  3.  It  was  not  permitted  to  the  captain  to  compound 
beyond  25  for  100.  At  the  present  day  it  suffices  that  the 
captain  has  acted  for  the  best ;  unless,  by  agreement,  his 
powers  have  been  limited.  4.  In  the  case  where  the  cap- 
ture could  not  be  notified  to  the  owners,  the  insurers  were 
bound  for  the  ransom,  although  they  had  not  given  their 
consent  to  it :  but  this  obligation  came  from  the  clause 
contained  in  the  Rouen  form,  by  which  power  was  given 
the  captain,  in  case  of  disaster,  to  go  to  work  for  the 
recovery  of  the  property  insured,  for  better  or  for  worse. 
With  us,  the  insurers  are  bound  to  nothing  of  the  kind ; 
and  if  they  do  not  adopt  the  composition  for  their  own 
benefit,  they  are  liable  to  pay  nothing  beyond  the  sums 
underwritten  by  them  (r).      5.  The  owners  and  the  mer- 

(r)  The  case  of  a  vessel  captured,  then  ransomed,  and  subsequently  wrecked, 
may  seem  erobarrasstog  under  the  rule  of  the  French  Ordonnance,  but  then  if 
no  reason  to  doubt  that  the  principles  laid  down  by  Emerigon  in  this  section  are 
just.  In  English  law,  as  already  seen,  the  property  is  held  not  to  be  divested 
out  of  the  owners  uniil  afler  condemnatwn.  There  would  seem  to  be  no  doubt 
that  under  the  clause  stated  to  obtain  in  the  London  policy,  the  case  migbt 
happen  where  the  ini^urers  would  be  called  on  to  pay  the  sum  insured  in  fnll, 
and  then,  in  addition,  the  price  of  the  ransom  ;  perhaps  without  such  a  clause 
the  result  would  be  the  same.  It  seems  to  be  settled  by  numerous  cases,  that  ia 
case  of  disaster  the  captain's  agency  is  referred  to  those  whose  rights  shall  sub- 
sequently appear  in  the  matter.  He  is  not  always  the  agent  of  the  assured  only. 
In  the  United  States  the  question  has  been  rai<%d,  whether  the  master  has  the 
power  of  buying  in  the  ship  after  capture  and  condemnation,  so  as  to  bind  the 
assured  or  the  underwriters.  The  principle  that  should  govern  the  decision  of 
such  a  cafe,  says  Mr.  Phillips,  l'2th  vol.  p.  346,  is  this:— If  the  master  acts 
bond  fide,  and  within  the  authority  which  the  particular  circumstinces  may 
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chant  shippers  are  bound  to  accept  and  pay  the  bills  of    Chap.  xil. 
exchange  drawn  on  them  in  the  matter.    They  are  bound    - 
to  do  so,  though  the  ransomed  vessel  perish  on  the  voyage, 
as  has  been  seen  above. 


Section  XXII. 

VESSEL  CARRIED  INTO  AN  ENEMY's  PORT,  AND  THEN 

RELEASED. 

In  one  of  my  consultations,  mentioned  by  Valin,^  I  said  '  vaUn.tom.2, 

•^  '  "^  '  pag.  lis. 

*'  that  it  is  capttarej  whenever  by  force  a  ship  is  seized  in 
€>pen  sea,  and  being  prevented  from  navigating  to  her 
final  destination,  in  place  of  that  destination  is  taken  to 
sanother  place."  The  loss  by  capture  is  then  consummated, 
^though  the  vessel  may  be  afterwards  released  by  a  judg- 
ment, declaring  the  capture  unlawful,  or  by  any  other 
event. 

JFirst  question.     Does  this  judgment,  or  this  event  what-  J  i. !» it  ground 
ever  it  be,  alter  the  power  that  Art.  46  gives  to  the  assured  ment? 
"to  abandon?*     It  has  been  several  times  decided,  that  the  '  Art,46,h.t. 
ixisnrers  are  not  dispensed  from  paying  the  sums  insured 
l>y  them,  under  the  pretext  that  the  vessel  has  been  released 
ty  the  captor,  or  delivered  out  of  his  hands. 

1.  Jean  Frangois  Tiran  had  effected  insurance  for  71,000 
livres,  out  from  the  Levant  to  Marseilles,  on  the  ship  and 
oargo  of  the  corvette  Marianne,  Captain  Gameau.  The 
^v-essel  was  taken  by  an  English  frigate,  and  carried  into 
Afahon.  Abandonment  was  made  to  the  insurers.  The 
c^onquest  of  Minorca  by  the  Mar^chal  de  Richelieu  shortly 
procured  her  liberty,  and  she  returned  to  Marseilles  with 
all  her  cargo. 

The  insurers,  proceeded  against  for  payment  of  the  sums 
insured,  maintained  that  the  vessel  had  recovered  her  first 

confer  oo  him,  as  the  depoeitary  of  property  respecting  which  extraordinary 
ttieisares  mnit  be  taken  to  save  it  from  total  destruction,  his  acts  ought  to  be 
hinding  on  those  (whether  the  assured  or  the  underwriters)  of  whom  these 
circamataooes  conttitute  him  the  agent. 

cc2 
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Chap.  XII.     condition  by  the  jus  postliminii;   that  the  accident  was 

— '-  effaced ;  and  that  they  were  not  bound  to  pay  anything, 

not  even  an  average,  from  which  they  were  exempt  by 
agreement  in  the  policy.  Sentence  of  18th  April,  1757, 
condemned  them  to  pay  the  sums  insured,  less  the  proceeds 
of  the  vessel  and  of  the  effects  insured,  of  which  Tiran  had 
been  allowed  pendente  lite  to  have  a  judicial  sale  made  for 
account  of  the  concerned. 

2.  Barthelemy  Benza  effected  insurance  for  account  of 
Captain  Laurent  Ghiglino,  a  Genoese,  out  from  Marseilles 
to  the  French  islands,  26,200  livres  on  the  ship,  and  11,000 
livres  on  one-fifth  of  cargo  of  the  ship  L'Immaculee  Con- 
ception et  St,  Ignace  de  Loyola^  commanded  by  the  said 
captain.  The  vessel  was  captured  by  two  English  cruizers, 
and  taken  into  New  York.  The  captain  obtained  the  dis- 
charge of  his  ship  and  of  the  one-fifth  of  the  cargo.  Benza 
made  abandonment  to  the  insurers,  and  proceeded  against 
them  for  payment  of  the  sums  insured. 

The  insurers  alleged  that  the  vessel,  having  been  recog- 
nized as  Genoese  by  the  English,  had  not  been  captured, 
but  that  she  had  been  simply  arrested  on  account  of  the 
four-fifths  of  cargo  belonging  to  French  subjects;  that 
the  vessel  and  the  effects  insured  for  account  of  Ghiglino 
having  been  released,  things  had  been  reinstated,  as  re- 
garded the  assured,  in  their  first  condition;  that  conse- 
quently the  abandonment  was  null,  and  not  to  be  regarded. 
Sentence,  27th  July,  1758,  affirmed  by  arrfit  of  3rd  March, 
1759,  on  the  report  of  M.  de  Corriolis,  condemned  the 
insurers  to  pay  to  Benza  the  sums  insured,  saving  to  them 
the  right  to  call  for  account  of  the  value  of  the  vessel  and 
>  vide  vaiin,  art.  of  the  cffccts  rclcascd,  with  reference  to  their  risk.* 

45,  pag.  93. 

3.  An  arrfit  of  21st  May,  1760,  rendered  in  favour  of 
Bonnet  de  la  Ciotat,  decided  that  the  lender  on  maritime 
loan  has  a  right  of  action  against  his  insurers  directly  on 
capture  of  the  ship,  though  afterwards  released.  The  in- 
surers cannot  send  him  back  to  the  captain  who  has 
received  the  advance;  for  the  disaster  breaks  up  the  voy- 
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age ;  and  from  that  moment  the  captain  becomes  the  agent    Chip.  XII. 

A    I,  ■,  Srct.  XXII. 

or  all  concerned.  


4.  The  chebec  St.  Charles,  belonging  to  subjects  of  the 
King  of  Sardinia^  and  commanded  by  Captain  Jacques 
Persile,  a  Savoyard,  was  at  Alicant.  Several  merchants  of 
that  place  shipped  on  board  of  her,  for  their  account,  goods 
on  which  they  effected  insurance  at  Marseilles,  to  which 
place  the  vessel  was  bound.  She  was  taken  by  the  Eng- 
lish, detained  for  a  year  at  Gibraltar,  and  then  released,  as 
being  J  vessel  and  cargo,  neutral  property.  As  soon  as  news 
of  the  capture  reached  Marseilles,  abandonment  was  made 
to  the  insurers.  Sentences  of  12th  March  and  26th  April, 
1762  (affirmed  by  arrfit  of  26th  June,  1763),  condemned 
the  insurers  to  pay  the  sums  insured,  saving  their  claims 
on  the  property  released. 

Second  question.     If  the  insurers  are/ree  of  average,  may  $  2.  May  con- 
they,  instead  of  making  to  them  abandonment  of  the  vessel  maodod  from 
released,  be  forced  to  pay  the  expenses  and  losses  occa-  ^^^f^^Z- 
sioned  by  the  capture  ?  average,  to  the 

expenses  and 

In  July  and  August,  1748,  insurance  was  effected,  out  losses  occa- 
from  the  French  islands  to  Bordeaux  or  Marseilles,  on  iirre^ollowwTby 
ship  and  cargo  of  the  pinque  St.  Charles,  Captain  Jean-  «»*«*««  ^ 
Jacques  Ollive,  with  clause  free  of  average.  The  4th  of 
the  said  month  of  August,  1748,  peace  was  published  at 
Martinique.  On  the  6th,  Captain  Ollive  sailed  from  this 
island.  The  6th,  being  between  Antigua  and  Montserrat,  an 
English  privateer  captured  him  and  brought  him  to  Penes- 
ton,  one  of  the  Virgin  islands.  There  the  captor  put  a 
prize  crew  on  board,  and  sent  the  vessel  to  New  York, 
leaving  on  board  the  St.  Charles,  of  the  French  crew,  only 
Bondy  the  mate,  the  carpenter  and  one  sailor.  Captain 
Ollive  and  the  rest  of  his  people  were  dropped  at  St. 
Thomas,  whence  they  repaired  to  Guadaloupe,  and  there 
made  their  protest  before  the  consul.  The  mate  Bondy 
having  arrived  at  New  York,  obtained  a  judgment  of  the 
superior  court,  releasing  the  prize  and  condemning  the 
captor  in  damages  and  costs.    The  20th  October  following, 
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Chap.  XU.     Bondy  Sailed  with  the  pinque,  after  having  fruitlessly  sought 

— ^  to  obtain  properly  certified  copies  of  the  legal  proceedings. 

Captain  Ollive,  ignorant  of  what  had  passed  at  New 
York,  repaired  to  Martinique,  and  applied  to  M.  de  Caylus, 
who  chartered  for  him  a  schooner  to  go  and  reclaim  his 
vessel.  The  schooner  arrived  at  New  York,  but  the  pinque 
had  already  sailed,  under  the  command  of  Bondy,  who 
arrived  at  Marseilles.  Bondy  caused  a  valuation  to  be 
made  of  the  effects  pillaged  by  the  people  of  the  privateer, 
and  required  an  adjustment  of  general  average.  Captain 
Ollive,  having  meanwhile  arrived  at  Marseilles,  interposed 
and  required  on  his  part  an  adjustment  of  general  average, 
to  include  all  the  expenses  made  since  the  capture,  as  well 
for  the  vessel  as  for  himself,  while  seeking  to  recover  the 
pinque. 

Lemaire  &  Company,  owners  of  the  vessel  and  cargo, 
proceeded  against  their  insurers.    These  objected  the  clause 
free  of  average.     It  was  answered,  that  this  was  a  case  of 
total  loss,  and  that  all  the  expenses  made  had  been  incurred 
with  the  object  of  recovering  the  captured  vessel.    Sentence, 
3rd  August,   1760,  condemned  the  insurers  to  pay  their 
contribution  adjusted  at  16  livres,  8  sols  per  centum.    Arrfit 
of  30th  June,  1751,  on  the  report  of  M.  Barlatier  Domas, 
affirmed  the  sentence. 
$  3.  Are  wages       Third  question.     During  the  time  that  the  vessel  is  de- 
pended during    tained  in  the  country  of  the  captor,  are  the  wages  of  the 
i!*ve^Uap-  °^  ^^^w  »^^  ^^^^S^t  by  the  month  suspended  ?    War  was  de- 
tared,  and  then  clared  between  Spain  and  the  Regency  of  Algiers.     The 
Vessel  captured  ^^Y  ^^^  TkG^  of  a  neutral  vessel  to  carry  his  ambassador 
not  with  the       ^^  Constantinople,  and  to  fetch  thence  masts  and  other 

object  01  con-  *■ 

fiscating  Aer,      effects.    The  vessel  Septimane,  Captain  Seren,  was  chartered 

at  Marseilles,  at  6,000  livres  per  month,  counting  from  the 
vessel's  leaving  Marseilles,  to  her  return  from  Constanti- 
nople to  Algiers.  The  vessel,  having  sailed  from  Marseilles, 
touched  at  Algiers,  received  the  ambassador  of  the  Bey, 
and  arrived  at  Constantinople.  The  ambassador  having 
fulfilled  his  mission,  loaded  the  vessel  with  masts,  iron  in 
bars,  rope  yam  and  cotton  goods,  and  set  sail.    They  fell 


but  the  cargo. 
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in  with  two  Spanish  frigates,  who  visited  the  Septimane,     Chap.  XII. 
and  then  carried  her  to  Carthagena,  under  pretext  that  the  '■ '— 


cargo  appeared  to  them  to  be  contraband. 

This  cargo  was  condemned  on  shore.  The  captain  re- 
mained at  Carthagena  about  five  months.  Finally,  through 
the  interference  of  the  French  ambassador,  the  condemned 
effects  were  released.  The  cargo  was  again  put  on  board, 
and  the  ambassador  of  the  Bey,  whose  person  had  been 
respected,  re-embarked.  The  vessel  arrived  at  Algiers. 
The  Bey  would  not  pay  the  captain  more  than  2,500 
Algerine  sequins ;  and  the  vessel  returned  to  Marseilles. 

The  sailors  proceeded  at  law  for  payment  of  their  wages 
for  the  whole  period  of  the  voyage.  Captain  Seren  sum- 
moned Dangalliere  &  Company,  who  had  chartered  the 
Septimane  for  account  of  the  Bey.  He  claimed  to  be 
entitled  to  freight,  at  the  rate  of  6,000  livres  per  month, 
from  the  27th  September,  1775,  period  of  departure  from 
Marseilles,  to  the  30th  September,  1776,  when  the  whole 
cargo  was  discharged  at  Algiers. 

Danealliere  &  Company  cited  against  the  crew  Art.  5*  *  ordon.  wt.  s, 

X  .  .  .      .  tit.  de  rengage- 

of  the  Ordonnance,  which  says,  that  "  if  the  ship  is  arrested  "»««*  *«•  m*'^ 
by  order  of  a  sovereign  during  the  course  of  the  voyage, 
Uie  wages  of  sailors  hired  by  the  month  shall  run  at  one- 
half  during  the  time  of  the  arrest."  And  against  the  cap- 
tain, Art.  16,^  which  directs,  that  "  if  the  ship  is  arrested  by  » ordon.  wt.  le, 
order  of  a  sovereign  in  the  course  of  her  voyage,  no  freight 
shall  be  due  for  the  time  of  her  detention,  if  she  is  char- 
tered by  the  month."  This,  said  they,  is  the  case  of 
an  arrest^  not  a  capture^  for  the  Spaniards  never  had  any 
idea  of  confiscating  the  ship,  and  left  her  free  at  Car- 
thagena, as  soon  as  the  effects  described  as  contraband 
had  been  landed. 

They  were  answered ;  1.  That  according  to  true  defini- 
tion, this  was  the  case  of  a  capture  and  not  of  a  simple 
arrest.  2.  That  the  articles  cited  applied  to  the  case  of  an 
arrest  properly  so  called.  3.  That  arrest  suspends  the 
voyage,  but  that  a  capture,  followed  by  release,  only  pro- 
longs it,  &c.     Sentence  of  4th  May,  1777,  aflirmed   by 
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Chap.  XII. 
Sect.  XXII. 


'  Ordon.  art.  20, 
tit.  du  loyer. 


^  Consolato,  ch. 
1S5;  Cleirac, 
pag.  15,  46  &  419. 


arrfit,  7th  July,  1778,  on  the  report  of  M.  Pazery  de  Tho- 
rame,  admitted  the  claim  of  the  sailors,  as  well  as  that  of 
Captain  Seren. 

From  this  decision  it  is  to  be  concluded,  that  if  the  Sep^ 
timane  had  been  abandoned  to  the  insurers,  they  would 
have  been  condemned  to  pay  the  sums  insured.  But  the 
owners,  Grenier  brothers,  preferred  to  profit  by  the  high 
freight  of  6000  livres  per  month  for  the  whole  time  of  the 
voyage,  rather  than  to  make  the  abandonment,  which 
would  have  deprived  them  of  this  great  advantage. 

It  cannot  be  denied,  that  with  regard  to  the  vessel,  this 
was  a  case  of  arrest  of  princes,  effected  during  the  course 
of  the  voyage.  But  as  the  principal  object  of  the  Spaniards 
was  to  capture  and  to  confiscate  the  cargo,  this  kind  of 
arrest,  which  the  Ordonnance  had  not  in  view,  is  a  con- 
sequence of  the  capture  itself,  and  ought,  according  to  our 
jurisprudence,  to  be  placed  in  the  category  of  total  loss. 

Fourth  question.  A  vessel  is  captured  by  the  English 
and  taken  into  Leghorn.  After  seven  months'  litigation 
she  is  released.  She  returns  to  Marseilles.  The  sailors 
demand  their  wages.  The  question  was,  whether  they 
were  bound  to  contribute  to  the  heavy  expenses  incurred 
in  procuring  the  vessel's  release.  Sentence,  11th  October, 
1748,  rendered  by  our  Admiralty,  condemned  the  captain 
to  pay  the  wages  in  full,  on  the  ground  that  Article  20* 
subjects  wages  to  contribution  only  in  the  case  of  ram- 
som.  But  this  was  not  the  case  of  a  true  ransom,  but  a 
release,  the  expenses  of  which,  without  an  express  text  to 
that  effect,  should  not  fall  upon  the  wages,  already  suf- 
ficiently moderate  in  themselves.  The  principle  of  the 
common  law  is  to  rule,  according  to  which,  "  even  though 
there  should  be  saved  of  the  ship  only  a  plank  or  a  nail,  it 
shall  be  wholly  pledged  for  the  wages."  ^ 
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Cbap.  XII. 
Sect.  XXIII. 

Section  XXIII.  


OP  recapture. 

Let  us  begin  by  examining  some  preliminary  points. 
According  to  the  general   custom  of  nations,  whoever  $  i.  Lawful 
makes  war  under  the  forms,  and  with  public  authority,  means  of 

•  •  • 

becomes  master  of  what  he  takes  from  the  enemy:  Jure  *c^""»"<>°- 

gentium^  non  tanttim  is  qui  ex  justa  causa  bellum  geritj  sed 

et  quivis  in  bello  solemni,  et  sine  fine  modoque^  dominusfit  >  Grotiiu,  ub.  s, 

eorum  qu€B  hasti  eripit Quod,  dominium  ^*°?j?!^-'^ 

quoad  effectus  extemos,  licet  appellare.^  ^  "^*  *»  ^^  ''» 

The  Roman  law  says,  that  by  the  law  of  nations,  that  According  to 
which  is  taken  from  the  enemy  belongs  immediately  to  the  lions  does  the' 
captor:  Quce  ex  hostibus  capiuntur,  jure  gentium  statim  fromthe^*^ 
capienHvmfiunt^    This  word  statim  has  received  different  belong  immedi- 

,  ,  ,       ,  atel y  lo  the  cap- 

mterpretations.    There  are  some  doctors  who  maintain,  that  tor  f 
the  thing  captured  from  the  enemy  belongs  to  the  captor  laq^}m!^iio^ 
the  very  instant  that  he  has  seized  it,  without  interval  of  de  rir.*divia*°**' 
time,  and  even  before  he  has  carried  it  into  a  place  of  >  Buriamaqui, 

''  droit  polit.  part.  6, 

safety.^    Others  aver,  that  the  thing  captured  does   not  ^JiiJ^oif^"' 
belong  to  the  captor  until   after   he  has  carried  it  into  JJl??*i;  ch.^!*7«! 
a  place  of  safety,  and  placed  it  under  shelter  from  pursuit  ^^'^J^Ys^Puf 

of  the  enemv  ♦  fendorf,  liv.  «, 

ui  uic  cueiuy.  ch.  6,  H^;  Vat- 

This  second  opinion  is  supported  by  several  texts  of  the  nSw.'  '*  ^^'  '*' 
Roman  law.  The  word  take,  says  the  law,*  is  to  be  under-  »  l.  71,  ff,  de 
stood  of  a  capture  followed  by  effect :  Capere,  dim  effectu 
accipitur.  A  prisoner  of  war  did  not  become  a  captive, 
and  did  not  cease  to  be  a  citizen,  imtil  after  he  had  been 
led  into  the  enemy's  camp :  inter  prcesidia ;  or  into  the 
enemy's  country :  ubi  fines  nostros  excessit.  Until  then  he 
was  presumed  to  enjoy  his  legal  liberty :  manet  civis.^  L.^*9!*§V'^<te 

Finally,  a  third  opinion  (which  is  adopted  in  actual  prac-  ^^p**^**  •'  p****^ 
tice,  as  will  be  seen  presently)  is,  that  the  thing  captured  is 
not  deemed  to  belong  to  the  captor  until  afler  he  has  kept 
it  in  his  power  during  twenty-four  hours,  although  he  may 
not  yet  have  carried  it  into  a  place  of  safety.  In  support 
of  this  also  may  be  cited  texts  from  the  Roman  law:  Quod 


394  OF  MARITIME  RISKS. 

Chap.  XIT.     rfiri,  statim^  cum  aliquo  temperamento  temporis  intelligent 

Sect.  XXIII.      ,  ,  . 

dum  est  J 


By  the  natural  May  my  compatriot,  who  retakes  out  of  the  hands  of 
p*atrioJ,"who  °*'  *^^  enemy  the  thing  that  had  been  captured  from  me,  ap- 
recaptures  from  proprfate  it  to  himself  without  violating  the  natural  law  ? 

the  eoemy  the      '^     *  ^ 

thing  of  which    This  question  has  been  much  discussed  among  the  doctors." 

I  have  been  de* 

spoiled,  bound  When  it  is  the  case  of  property  carried  off  by  pirates,  and 
to^rcsiorc  it  to  ^^^  retaken  from  them,  there  is  no  doubt  that  it  is  to  be 
lh\'JJ*?f^.  restored  to  its  former  master .^     But,  since  the  enemy,  in 

L.  Falcid.;  L.  105*  '  •'^ 

flj^e  ioiut.  et  ^g  gj^j.|j  Qf  public  authority,  had  become  jure  belli  pro- 
dPi6**MirquMii.  P"^^^  of  the  thing  he  has  seized,  it  follows  that  those  who 
vittei,*uv. si  ch.  retake  it  from  him  become,  in  their  turn,  proprietors  of  it 
wt.^,^h!T§2;  (saving  exceptions  presently  to  be  mentioned).  They  may 
«rc.    '     '     '   therefore,  without  wounding  natural  equity,  retain  it,  and 

•  Aswrnbeieen  .        /  ®  « 

In  the  following  deprive  its  former  owner,  their  compatnot,  of  it. 

§  2.  OrdoD.  The  laws  of  the  kingdom  on  the  subject  of  recapture  are 

Sn^nion*  comprised  in  the  Ordonnance  of  Henry  III.,  in  March, 

the  lubject  of  1584  Art.  6 1 ;  the  Ordonnance  de  la  Marine,  tit.  des  prises, 

recapture.  '  '  . 

Art.  8 ;  the  Ordonnance  of  16th  June,  1779;  and  in  a  letter 
from  M.  de  Sartine,  Ministre  de  la  Marine,  of  30th  August, 
1779,  addressed  to  the  chambers  of  commerce  throughout 
the  kingdom. 
§  3.  Recapture  It  results  from  this  letter,  that  his  majesty  never  had  the 
Sng^s  shipa.       intention  of  appropriating  recaptures  to  himself,  in  prejudice 

of  his  own  subjects.*® 
§  4.  Recapture       The  same  considerations,  however,  do  not  apply  to  the 
Jateer  after  the    ^^^®  ^^  private  Owners,  who,  exposing  their  fortunes  and 
24  hours.  jiy^g  ^q  cruize  a&^ainst  the  enemies  of  the  state,  deserve  all 

>•  See  Valin,  °  . 

Traits  del.  pruet,  favour.    If  a  Frcuch  vessel  is  retaken  from  the  enemy,  after 

pag.  88;  Puffen-  ....  J'    J 

dorf,  ub.  8,  ch.  6,  having  remained  in  his  hands  during  twenty-four  hours^  an 

absolute  property  therein  is  acquired  to  the  French  owner 
who  has  made  the  recapture.  Such  is  the  rule  of  the 
Ordonnances  just  cited. 

I  have  lately  heard  of  an  instance  of  generosity  in  con- 
nection with  this  subject  that  deserves  to  be  graven  in 
marmore  et  cere.  A  vessel  out  of  Dunkirk  was  captured 
by  the  English.  Eight  days  afterwards  she  was  retaken 
by  a  privateer  belonging  to  the  same  port.     The  owners  of 
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this  privateer,  in  the  spirit  that  should  bind  together  true     Chap.  XII. 
compatriots^  and  is  indeed  the  soul  of  the  public  happiness^ 


on  the  19th  Febraary,  1781,  surrendered  the  captured  ves- 
sel to  her  former  owners,  fully  discharged  and  acquitted  of 
all  claims  and  obligations ! 

If  the  recapture  has  been  made  before  the  twenty-four  Recapture  be- 
hours f  the  vessel  recaptured  will  be  restored  to  its  owners  with  ^JJJ^  * 
every  thing  on  board  of  it,  reserving  one-thirdy  which  shall 
be  given  to  the  vessel  that  shall  have  made  the  recaptured      Ji^JJJ^^^*" 

Vattel  says,**  that  those  "  who  join  with  us  in  making  §  5.  Recapture 
war,  form  with  us  but  one  party;  the  cause  is  common.  ||!iziUa^or 
The  law  is  one.    They  are  considered  as  beins:  only  one  **'^' 
with  us.    When  therefore  persons  or  things  taken  by  the  ch.  h,  f  loz. 
enemy  are  recaptured  by  our  allies,  or  fall  by  any  other 
means  into  their  hands,  it  is  precisely  the  same  thing,  so 
far  as  the  question  of  property  is  concerned,  as  if  they  were 
come  into  our  power :  the  power  of  our  allies  and  our  own 
being  but  one  in  the  matter."    Thus,  all  that  is  said  in  the 
present  section  on  the  subject  of  a  French  vessel  recaptured 
by  another  French  vessel,  applies  to  the  recapture  of  a 
French  vessel  made  by  an  ally,  and  vice  versa. 

Notwithstanding  recapture  effected  within  the  twenty-four  $  6.  Aciion 
Amer«,  Article  48  of  the  Ordonnance^'  applies,  which  permits  f^rere.  * 
the  assured  to  make  abandonment  to  the  insurers.    These  "  o^don-  »^  ^ 

u.  t. 

^re  then  bound  to  pay  the  sums  insured;  but  the  vessel 
recaptured  belongs  to  them,  in  proportion  to  their  interest. 

In  order  that  a  vessel  retaken  after  the  twenty-four  hours  §  7.  Vessel  ud- 
^hall  belong  to  him  who  has  made  the  recapture,  the  first  tured  and  re- 
^taking  must  have  been  lawful ;  for  if  the  vessel  had  been  {Jl!^n%*four^*** 
seized  against  the  laws  of  war,  the  recaptor  would  acquire  ^^uts. 
^0  property  in  it. 

On  the  23rd  April,  1767,  the  bark  Victoire,  Captain  Fou- 
^uart,  chased  by  an  English  privateer,  took  refuge  under 
the  castle  of  the  island  of  Majorca,  where  she  dropped  her 
^chor,  within  pistol  shot  of  the  castle.  The  privateer 
lamiched  an  armed  boat  and  seized  her,  in  spite  of  three 
cannon  shots  from  the  castle,  fired  at  the  boat.  Some  days 
afier  the  bark  was  retaken  by  Captain  Michel. 
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Chap.  XII.         RougoD  &  Dangalliere,  to  whom  she  belonged,  claimed 
_Jf^ 1  her.     They  alleged  that,  by  the  law  of  nations,  each  so-. 


vereign  has  dominion  over  the  seas  adjacent  to  his  states : 
"  Supra,  sect.  19,  Qu(B  ciTca  regnum  ejus  diffunduntur.^^     A  party  cannot, 

therefore,  (without  wounding  the  law  of  nations,)  either 
exercise  any  violence  within  the  seas  of  a  sovereign  with 
whom  his  country  is  not  at  war,  or  consequently  pursue 
within  them  and  capture  a  vessel  which  has  taken  refuge 
there.  Since  the  Victoire  had  taken  refuge  imder  the  guns 
of  the  castle  of  Majorca,  the  English  privateer  had  no 
right  to  seize  her.  He  had  therein  acted  piratically^  and 
"  ordon.  art.  10,  the  capturc  was  unlawful  and  void.**     Judmoient  of  the 

tit.  det  prises.  .  .  . 

council  of  prizes,  rendered  in  December,  1757,  decreed  to 
Captain  Michel  one-third  of  the  value  of  the  bark  and 
cargo/or  recapture^  and  the  remaining  two-thirds  to  Rougon 
&  Dangalliere  and  their  insurers  (s). 
$  8.  Recapture  Several  authoi's  say  that  if  the  original  captor  is  himself 
bfiUnrh^trge.  ^^^^y  with  the  ransom  bill  and  hostage  that  had  been 

given  to  him,  the  new  captor  is  entitled   to  retain  this 

hostage  and  to  demand  the  price  of  the  ransom.     By  this 

means  the  captor  of  the  enemy's  privateer  would  make  at 

M  Briiion,  torn.  5,  onc  blow  two  prizes  instead  of  one.     Brillon  *^  mentions  a 

pag.  479. 

"  vaii    art  8      judgment  of  the  council  of  prizes,  adopting  this  principle, 
tttredes'priis;     ^nj  g^ch  is  the  doctriuc  of  Valin." 

pag.  237. 

»■»  oiea,  tit.  4,  Olca  *®  cxamincs  the  question,  whether  the  obligations 

resulting  from  ransom  bills  found  amongst  the  enemy's 
spoils  belong  to  the  captor ;  and  decides  it  in  the  negative, 
because  the  handwriting  is  the  proof  of  the  obUgation,  and 
not  the  obligation  itself.  The  captor  acquires  nothing  more 
than  the  booty  that  he  seizes.    Obligations  are  metaphysical 

(s)  The  one-third  of  the  value  of  the  recaptured  vessel  and  cargo,  which,  as 
already  seen,  the  Ordonnance  of  Henri  IV^.,  first,  and  then  the  Ordonnaoce  de 
]a  Marine,  awards  to  the  recaptor,  is  in  derogation  of  the  principle  which  this 
case  decides.  Still,  it  may  be  considered  that  the  principle  itself  admits  of  fair 
compensation  to  the  recaptor,  to  be  measured,  not  by  the  benefit  to  the  owners, 
but  rather  by  the  efforts,  time  and  danger  spent  or  incurred  in  the  reoaptare,  with 
some  regard  too,  perhaps,  to  the  cost  of  the  rescuing  vessel  and  the  expenses  of 
the  voyage,  which  have  equipped  and  placed  her  in  a  suitable  position  to  render 
a  service  that  may  be  valuable,  but  hardly  gratuitous;  and  such  seems  the 
qualification  afiized  to  it  always,  and  in  all  countiies. 


quest.  10. 
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tights,  incapable  of  actual  seizure,  properly  so  called.     JEx     Chap  XII. 

soldy  chirographi  seu  nominis,  prada  et  bellied  apprehensione,  — _! ! 

nullum  jus  vel  actio  adquiritur  privato  militi,  nee  per  eum  ^  vw-  ^^^'  ^ 
principi  belli}^    The  ransom  bill  is  neither  the  vessel  ran-  *  ^^  *°**  ^^' 
somed  nor  the  ransom  itself. 

With  regard  to  the  hostage,  it  would  be  strange  that  he 
should  become  prisoner  of  war  to  his  own  countrymen. 
The  rights  of  the  enemy's  privateer  have  vanished  with  his 
defeat.  The  rights  of  our  own  privateer  are  limited  to  the 
things  he  actually  takes.  In  my  opinion  therefore  the 
ransom  bill  in  this  case  is  valueless ;  the  hostage  recovers 
his  liberty;  the  hostile  captor  has  nothing  to  claim;  and 
our  own  privateer  has  likewise  no  claim  beyond  the  actual 
booty  he  has  made. 

Whatever  Valin  may  say^  on  this  subject,  I  am  per-  ^^^^'^^ 
suaded  that  the  decision  he  cites  is  to  be  understood  in  no 
other  sense.  A  privateer  out  of  Guernsey  had  ransomed  a 
French  barque  coming  from  Bayonne  for  the  sum  of  3800 
livres.  The  privateer  was  afterwards  taken  by  the  king's 
corvette  Amaranthey  and  the  captors  found  on  board  hos- 
tage and  ransom  bill.  M.  the  Admiral,  in  declaring  the 
prize  good,  decreed  the  ransom  to  the  king,  as  forming 
part  of  the  capture ;  but  the  king,  by  his  Ordonnance  of 
9th  August,  1748,  annulled  the  bill,  and  discharged  the 
owners  of  the  barque  from  payment  of  the  sum  of  3800 
livres,  for  which  she  had  been  ransomed. 

The  same  author  maintains,**  that  the  ransom  bill  and  '» Trait*  det 

priM«,  ch.  11, 

hostage  represent  each  separately  and,  in  soli  do  the  ran-  sect.s,  n.  s. 

somed  vessel;  so  that  the  reeapture  of  the  privateer  with  one 

or  the  other  on  board  suffices  to  deprive  her  of  all  claim  and 

title  under  the  ransom  Mil,  and  transfer,  her  rights  to  a  new 

owner.    And  again  he  says,*-  but  if  the  privateer  has  re-  "  section  2,  n.  12. 

mitted  the  bill  to  hei'  owner,  and  at  the  same  time  sent  the 

hostage  on  shore,  the  owner  will  then  be  still  entitled  to 

payment  of  the  ransom  money,  although  the  privateer  should 

he  afterwards  taken. 

It  seems  necessary  to  distinguish  several  cases.     1.  If 
the  hostage  sent  on  shore  by  the  first  captor  is  detained  a 
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CiAP.  XII.     prisoner,  his  liberty  must  be  procured  for  him  at  the  ex- 
'- pense  of  the  ransomed  vessel,  or  otherwise,  even  though 


the  ransom  bill  should  not  have  been  found  on  board  the 
captured  privateer. 

2.  If  the  ransom  bill  has  been  accompanied  by  a  bill  of 
exchange  drawn  by  the  captain  of  the  ransomed  veseely 
and  this  bill  has  been  n^otiated  in  good  faith  to  the  order 
of  a  third  party  far  value  received^  it  is  to  be  paid  by  the 
owners  of  the  ransomed  vessel,  although  the  hostage  found 
on  board  the  captured  privateer  may  have  been  Uberated. 

3.  If  the  bill  has  not  been  negotiated  for  value  received, 
and  the  hostage  be  at  liberty,  then  at  once  the  ransomed 
vessel  is  absolved  from  all  obligation  as  i^ainst  the  cap- 
tured privateer,  which  by  her  defeat  has  lost  the  right  of 
action  that  the  first  capture  had  given  her.  An  action  is  a 
metaphysical  right,  equally  incapable  of  manual  possession 
and  of  physical  recapture.  In  war  nothing  is  acquired 
but  what  is  actually  seized  and  detained:  in  the  present 
case  the  hostage  is  a  friend,  and  the  ransom  bill  a  piece 
of  paper. 

M  ordon.  tit.  dei       The  Ordoimance*'  speaks  of  vessels  belonging  to  subjecU 

of  the  king,  and  says  nothing  of  vessels  of  war  recaptured 
by  a  French  privateer  from  the  enemies  of  the  state.   Targa 

»  Targa,  ch.  46,    maintains,  ^^  that  a  vessel  of  the  king,  recaptured  from 

'"***'  enemies  at  whatever  time,   re-enters  the  domain  of  the 

sovereign,  saving  the  expenses  of  recapture  and  sidtabU 

compensation :  Mediante  la  reintegratione  delle  spese,  damm 

et  condegno  regalh. 

The  Roman  emperors,  those  masters  of  the  world,  teach 
us,  that,  though  the  sovereign  be  above  the  laws,  it  is  never- 
theless the  part  of  his  grandeur  and  dignity  to  live  accord- 
ing to  the  laws:   Licet  enim  legibus  soluti  simtu,  attamen 

^  f  uit.  inst.        legibus  vivimus.^^     They  believed  that,  in  submitting  to 

quib.  mod.  test.  ... 

infirm.  their  decision,  they  placed,  so  to  speak,  the  empire  above 

itself:  Digna  vox  est  majestate  regnantisy  legibus  aUigatum 
se  principem  profitere ;  adeo  de  auctoritate  juris,  nostra 
pendet  auctoritas ;  et  reverd  mqjus  imperio  est,  submiitere 

"L.  4,  c.  de        legibus  principatum.^ 
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Our  monarchs,  fiiQ  of  this  greatness  of  soul  and  of  this     Chap.  Xli. 

exalted  equity,  have  always  held  the  same  language,  and    — '- '- 

realized  it  by  deeds.  Whenever  the  case  proposed  shall 
happen,  the  recaptor,  we  cannot  doubt,  will  receive  a  re- 
compense worthy  of  his  gallantry,  and  proportioned  to  the 
service  rendered  the  state. 


Section  XXIV. 

VESSEL  THAT,  WITHOUT  BEING  RETAKEN,  IS  ABANDONED 

BY  THE  ENEMY. 

The  Ordonnance^  says,  "  If  the  vessel,  without  beinff  re-  »  ordon.  art.  9, 

•^    ^  '      ^  ^  tit.  de«  priiei. 

captured,  is  abandoned  by  the  enemy,  or  if  from  tempest 

or  other  accident  she  returns  into  the  possession  of  our 

subjects  before  she  has  been  carried  into  any  hostile  port, 

she  shall  be  restored  to  the  owner j  who  shall  reclaim  her 

within  a  year  and  a  day,  notwithstanding  she  may  have 

been  more  than  twenty-four  hours  in  the  hands  of  the 

enemy."    This  vessel  shall  be  restored  to  the  owner,  and 

consequently  to  the  insurers,   if  abandonment  has  been 

made  to  them. 

Valin*  compares  this  case  to  that  of  shipwreck;  and  he  '  vaiin,  tom. 2, 
maintains  that  one-third  of  the  value  of  the  vessel  thus  re- 
oovered  belongs  to  him  who  has  saved  her  from  the  waves. 
But  the  Ordonnance  is  opposed  to  this.     It  directs  that  the 
vessel  shall  be  restored  to  the  owner ;  and  in  another  place,*  '  Art.  27,  tame 
trOat  she  shall  be  restored  to  whosoever  she  belongs  to.     The 
Gruidon  also  decides,  that  theforsahen  vessel  is  to  be  restored  «  Guidon,  ch.  11. 
to  whom  she  belongs  to.^    The  Consolato^  contains  the  same  ch^28^^***' 
<leci8ion.     It  adds  only,  that  there  is  to  be  given  to  him 
^^ho  brings  back  the  vessel  thus  deserted  by  the  enemy  an 
^^onest  recompense:    Un  beveraggio,  o  sia  regalo;   inde* 
pcaidently  of  the  expenses  incurred  in  this  behalf.^  •  Targa,  ch.  ^, 

The  decision  of  the  Cousolato  is  just.    The  Ordonnance 

prescribes  nothing  to  the  contrary,  and  consequently  it  is 

^  be  understood   relatively  to  what  natural  equity  had 

^eady  determined  on  the  point.     He  therefore  who  brings 
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Chap.  XlT.     back  safely  a  vessel  that  has  been  captured  and  then  de- 
_*    *  ._L  serted  by  the  enemy,  must  be  content  with  an  honest  recom- 
pense:  always   less   than   one-third  of  the  value  of  the 
vessel ;  and  to  be  settled  arbitrio  boni  viri. 

It  is  more  easy  to  perceive  than  to  define  what  should  be 

understood  by  arbitrium  boni  viri.     It  is,  as  Cujas  says,  the 

'  cujM,  ad  L.  1,    award  of  equity  itself:  Arbitrium  cBouitatisJ     It  is  to  be 

ff.  de  legat.  .  .... 

guided  by  the  lights  of  reason  and  justice ;  it  is  to  pronounce 
a  decision  that  shall  be  approved  by  every  just  and  en- 
lightened man. 

The  doctors  teach  us  that  what  has  not  been  prescribed 
by  the  legislator  is  left  to  the  discretion  of  the  judge: 
Judicis  officio  sive  arbitrio  relinquunturj  quce  lege  non  de- 
finiuntur.  The  voice  of  the  judge  supplies  then  that  of  the 
law,  of  which  it  becomes,  in  some  manner,  the  aid  and 
complement :  Q^od  a  judice  Jit,  dicitur  fieri  ab  ipsa  lege. 
Proptereajvdex  merito  legis  auxilium  appellatur.  He  should 
then,  in  such  case,  be  guided  by  the  general  rules  of  law, 
and  by  natural  equity,  without  wandering  ever  beyond 
proper  limits.  Debet  judicis  arbitrium  esse  regulatum  «e- 
cundilm  subjectam  materiam  et  jus  commune.  In  prtsstando 
arbitrio  suo  metas  juris,  rationis  naturalis,  et  eequiiatis 
excedere  non  debet :  cum  boni  viri  arbitrio  fieri  non  dicatur, 
»  x«mmor,  dc      ouod  sine  rotioncfit.^ 

officio  Judic, 

part.  1,  que8t.  9, 

n.  134;  Vid.  infra,  ^ 

ch.  20,  sect.  6,  §  2.  ♦' 

Section  XXV. 

VESSEL  RETAKEN  BY  HER  OWN  CREW. 

Wild  beasts  belong  to  us  so  long  only  as  we  hold  them 
in  our  keeping ;  if  they  escape  from  us  they  recover  their 
natural  liberty:  Quid  quid  eorum  ceperimus,  eousgui  nos- 
trum esse  intelligitur,  donee  nostrd  custodid  cotrcetur,  Cttm 
verd  evaserit  custodiam  nostram,  et  in  naturalem  libertaUm 
I  L.  3.  s  2,  flf.  de    se  rcccpcrit ;  nostrum  esse  desinit,  et  rursHs  occupantis  fit.^ 

adquir.  rer.  . 

domin.  If  a  people  subjugated  by  an  enemy  throw  off  the  yoke  (as 

the  Genoese  did  against  the  Austrians  in  the  war  of  1744) 
they  re-enter  into  all  their  rights  and  recover  their  first  con- 
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dition.^    It  is  even  so  with  prisoners  who,  throwing  off  the     Chap.  XII. 

G  V  V  \T 

yoke  of  the  captor,  render  themselves  masters  of  their  own 


.  *  Vattel,  lir.  3, 

vessel.  I  US  and  328. 

The  pinque  St.  Anne,  Captain  Pierre  Amaud,  coming 

from  Damietta,  was  taken  by  an  English  privateer,  who 

put  a  prize  crew  on  board  and  sent  her  to  Leghorn,  under 

command  of  one  officer  and   twelve  sailors.     Six  days 

afterwards  her  own  crew,  left  on  board  as  prisoners,  deceiv-  ■ 

ii^  the  vigilance  of  their  captors,  retook  the  vessel,  and 

carried  her  into  Ayasse  in  Corsica ;  thence  to  Marseilles. 

The  crew  contended  that  this  was  a  recapture  made  by 

themselves  after  the  twenty-four  hoursy  and  that  the  whole 

belonged  to  them,  according  to  Article  8  of  the  Ordon- 

nance.^  »  Ordon.  art.  «, 

The  owners  and  the  insurers,  for  whom  T  pleaded, 
answered :  1.  That  this  article  speaks  of  the  vessel  that  shall 
have  made  the  recapture,  and  not  of  prisoners  who  recover 
their  liberty.    2.  That  the  case  falls  rather  within  Article  9,^  «  ordon.  art.  9, 

tit.  det  prim. 

ivhich  speaks  of  the  vessel  captured  by  the  enemy,  which 
returns  by  accident  into  the  possession  of  the  hinges  subjects. 
3.  That  the  French  crew,  being  on  wages  in  the  service 
of  the  vessel,  were  bound  by  their  duty  to  preserve  her, 
And  consequently  to  retake  her,  when  possible.  4th.  That 
Ihey  had  acted  for  themselves,  since  they  had  recovered 
their  Uberty,  their  clothes^  their  private  ventures,  and  their 
iwages. 

Sentence  of  8th  January,  1748,  rejecting  the  claim  of 
the  crew,  decreed  300  hvres  as  gratuity  to  Captain  Amaud, 
130  hvres  to  the  mate,  115  livres  to  the  clerk,  and  100 
livres  to  each  sailor.  The  whole  in  addition  to  wages. 
This  sentence  is  approved  of  by  Valin.*  » vaiin,  tur  I'art. 

^^  •'  8,  tit.  det  priMs. 

In  November,   1780,  the  tartane   Vierge  du  Rosaire, 

Iculen  with  hides  and  small  casks,  Claude  Maunier  master, 

^ed  from  Marseilles  for  Cannes.    She  was  taken  by  a 

Mahon  privateer,  who  sent  her  on  her  way  to  ViUefranche. 

^ight  days  afterwards  stress  of  weather  compelled  the 

commander  of  the  prize  to  bear  up  for  Cavalaire,  near 

St  Tropez.     Maunier  escaped  on  shore.     He  found  fifteen 
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Chap.  XII.     men,  of  good  dispositions,   who,  armed  with  musquets, 

— ^^ entered  a  boat  with  him,  retook  the  tartane,  carried  her 

into  St.  Tropez,  and  maintained  that  she  belonged  to  them 
by  right  of  recovery. 

The  parties  interested  and  the  insurers  came  to  consult 

me.      I   answered  them:    1.  That  the  boat  which  had 

effected  the  recapture,  not  having  letters  of  marque,  the 

•  infica,Mct.4o.    casc  did  comc  within  the  Ordonnance.^    2.  That  the  duty 

of  a  captain  is  to  preserve,  to  defend,  and  consequently  to 
recover  the  vessel  confided  to  him ;  that  he  never  can  be 
captor  of  the  very  vessel  of  which  he  had  been  appointed 
master.  3.  That  those  who  had  aided  Captain  Maunier 
had  no  more  right  than  he,  though  they  might  be  entitled 
to  a  discretionary  reward.  The  lieutenant  of  the  admi- 
ralty at  St  Tropez  ordered,  that  '^  without  prejudice  to  the 
rights  of  the  parties,  the  tartane  should  proceed  to  Cannes, 
the  place  of  her  original  destination."  She  arrived  there, 
and  matters  were  arranged  in  accordance  with  my  .opinion. 


Section  XXVI. 

vessel  deserted  by  her  own  crew,  who  from  frar  of 
the  enemy,  or  other  serious  cause,  flee  ashore. 

§  1.  Captain  The  Ordonnance^  "  forbids  captains  of  vessels  to  desert 

d«e'rt  hb  ves-  ^^^^  vessel  during  the  voyage  for  any  danger  whatever, 
sel.  without  ne-  without  the  advice  of  the  principal  oflBcers  and  sailors; 
I  ordon.  art.  26,    and,  in  this  case,  they  shall  be  bound  to  save  with  them 

the  money,  and  what  is  most  precious  of  the  cargo,  if 

possible,  on  pain  of  liability  and  imprisonment  {punitum 

« Art.  6.  carporelle)."    The  Ordonnance  of  1400,*  and  that  of  1 684,* 

» Art.  66.  mentioned  by  Cleirac,*  forbid  captains  to  desert  the  vessel 

176  fr  528.  i0  gave  themselvesy  in  fear  of  enemies. 

The  advice  of  the  principal  officers  and  sailors,  says  Valin, 

does  not  suffice  to  justify  the  captain  in  resolving  to  desert 

the  vessel  and  flee.     There  must  have  been  just  cause  for 

« Valin,  tur  I'art.    rccoursc  to  such  an  extremity.*    The  fear  of  being  made 

tahie.'  a  slave  or  prisoner  is  just  cause  for  abandoning  the  vessel 
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and  taking:  flight,  where  there  is  no  possibility  of  defence.     Chap.  xil. 

SscT  XXVI 

Targa^  says  that  just  fear  is  a  species  of  violence :  La 


giusta  paura  e  specie  di  violenza.    It  is  imperative,  says  ^^i!^^' ''' 

the  poet  Martial :  Res  est  imperiasa  HmorJ    So  that  de-  r  Martui,  m>.  ii, 

sertion  of  the  ship,  occasioned  by  the  doubt  of  being  able    ' 

to  resist,  and,  above  all,  of  being  made  slave,  is  a  fatal 

accident  that  charges  the  insurers :  Sieche  V  abbandonamento 

per  la  dubbieta  di  non  potere  resistere,  e  tnolto  piu  d!  esser 

fatto  schiavOj  i  sinistra  fatale  di  couto  delT  assicuratore.^      •  Targs,  in  loeo, 

Casaregis,^  after  deciding  that  the  captain  is  not,  in  such  t  caMregii, 
case,  rashbf  to  ab^don  his  vessel,  adds,  that  it  is  otherwise      *    *  °*    • 
if  citeumstances  are  such  as  to  excuse  fear,  credulity,  or 
even  error  on  his  part. 

The  bark  Notre^Dame  des  Reliques^  Captain  Francois  $  2.  Venel  de- 
Meissonnier,  returning  from  Candia,  fell  in  with  a  Turkish  feapof  enemws 
ship  of  war  that  gave  chase.    The  captain  and  crew  saved  °'  f^^s. 
themselves  in  their  launch  to  avoid  slavery,  and  landed  at 
Zante,   where  the  captain  made  his  protest  before  the 
consul.     Pierre  Meissonnier,  owner  and  principal  affreighter 
of  the  bark,  proceeded  against  his  insurers  in  the  admi- 
ralty at  Marseilles.    Sentence,  17th  December,  1670,  on 
the  ground  of  the  voluntary  desertion  of  the  vessel,  rejected 
the  claim  of  Pierre  Meissonnier,  saving  his  right  of  action 
against  the  master.     On  appeal,  the  Chamber  of  Com- 
merce intervened  for  the  insurers.      The  sentence  was 
plainly  unjust.      The  captain  was  carrying  munitions  of 
war  to  the  Candiots,  at  the  time  of  the  famous  siege  of 
their  town,  and  ran  the  risk  of  being  made  a  slave,  if 
taken.     By  arr^t,  reported  in  Boniface,^^  the  sentence  was  *•  Boniface, 
reversed,  and  the  insurers  were  condemned  to  pay  the  loss. 
It  is  to  be  noted,  the  nature  of  the  risk  had  not  been  con- 
cealed from  them. 

Again:  Captain  Fougasse,  commanding  a  bark  with  a 
valuable  cargo  on  board,  when  near  the  Isles  of  Sapience, 
sighted  a  ship  of  thirty  guns ;  taking  her  for  a  Barbary 
cniizer,  he  threw  himself,  with  his  crew,  into  the  launch^ 
and  took  refuge  at  Corron,  in  the  Morea.  The  ship  that 
had  thus  alarmed  him  was  a  French  vessel,  conmianded  by 

oo2 
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Chap.  XII.     Captain  Mann.    The  latter  earned  the  deserted  bark  into 

SiCT.  XXVI.     r^        .      .'        1 

Constantinople. 

The  Chamber  of  Commerce  of  Marseilles  proceeded  cri- 
minally against  Captain  Fougasse.  Fougasse^  in  his  turn, 
claimed  damages  and  losses  from  Captain  Marin.  Sentence 
of  7th  June,  1695,  condemned  Fougasse  to  be  degraded, 
to  banishment  for  three  years,  to  twenty  livres  fine,  and 
costs.  ArrSt  of  March,  1696,  rendered  by  the  parlement 
of  Aix,  on  the  report  of  M.  d'Estienne,  reversed  the  penal 
part  of  this  sentence,  but  continued  the  proceedings  against 
Marin,  whose  conduct  had  not  appeared  altogether  free 
from  blame.  The  members  of  the  parlement  were  equally 
divided  in  opinion  on  the  subject  of  the  damages,  losses 
and  costs  claimed  by  Fougasse.  Subsequently,  en  grand 
chambre,  this  result  was  come  to:  Fougasse  was  allowed 
his  costs,  and  judgment  on  the  damages  and  lasses  was  re- 
served until  criminal  process,  ordered  against  Marin,  should 
have  been  determined  (t). 

It  was  decided  by  this  arrSt;  1st,  that  just  fear  is  equi- 
valent to  real  danger;  2nd,  that  he  who,  by  his  fault,  occa- 
sions this  just  fear,  deserves  punishment. 

Again :  the  ship  Marie  Therese,  Captain  Gautier,  return- 
ing from  America,  was  stranded  on  the  Barbary  coast  The 
crew  laboured  to  get  her  afloat ;  but  fearing  they  should  be 
seen  by  the  inhabitants,  subjects  of  the  king  of  Morocco, 
with  whom  we  were  then  at  war,  the  captain  and  his  people 
left  in  the  ship's  launch  and  landed  at  Gibraltar.  The  wind 
having  forced  the  vessel  off  shore,  she  was  fallen  in  with  by 
a  tartane,  commanded  by  Captain  Augallier,  who  brought 
her  to  Malaga. 
i>  DeR«guMe.         Arr^t  of  17th  June,  1744,  reported  by  De  R^gusse,^^  de- 

toin*  S|  pBff>  «M3. 

creed  20,000  livres  to  be  paid  to  the  crew  of  the  tartane, 

(t)  It  is  wonderful  to  see  how  civil  and  criminal  proceedings,  private  nghU 
and  public  penalties.,  the  claims  of  one  party  against  another,  and  the  claims  of 
this  other  against  a  third,  are  here  interlocked  in  a  single  cause.  It  is  a  fair 
specimen  of  legal  administration,  without  bounds  or  division,  that  gatbot  into 
its  lap  any  thing  and  every  thing,  and  draws  out  a  decision,  as  Justice  may  be 
supposed  to  do,  without  the  aid  of  reason  or  of  reasonable  devices. 
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in  shares  according  to  the  rank  of  each  person  on  board.     Chap.  xtt. 

This  sum  was  declared  to  be  general  average,  to  be  con-  -J^ 1 

tributed  for  by  the  owners  and  their  insurers. 

Again :  the  tartane  St.  Esprit^  Captain  Pierre  Rebecq, 
off  Majorca,  was  chased  by  an  English  cruizer.  The  cap- 
tain and  his  crew,  to  avoid  being  made  prisoners,  deserted 
the  vessel  and  took  refuge  ashore.  Proceedings  on  the 
part  of  Lafort  and  Detraytorens,  against  the  captain,  for 
payment  of  855  livres  they  had  advanced  him  on  maritime 
loan.  They  maintained  that  he  was  not  justified  in  de- 
serting his  vessel,  solely  from  fear  of  the  enemy.  Sentence, 
10th  May,  1759,  rendered  by  our  Admiralty,  dismissed 
their  claim. 

Again:  the  chebec  Notre-Dame  du  Rosaire^  Captain 
Gordel  d'Yvisse,  having  sailed  from  Marseilles  for  Ma- 
jorca, was  forced  by  stress  of  weather  to  drop  anchor  in  a 
little  bay  of  the  Island  of  Nitia,  near  to  Mahon.  During 
the  night  a  vessel  was  seen,  that  they  took  to  be  a  Barbary 
cruizer.  They  deserted  the  chebec,  and  took  refuge  on 
shore.  Two  hours  after  they  observed  from  the  top  of  a 
hill  that  the  chebec  had  been  set  on  fire,  and  she  was 
entirely  consumed.  Amalric,  father,  son  and  nephew, 
had  effected  insurance  on  the  cargo  of  this  vessel.  Louis 
Delisle,  one  of  the  insurers,  refused  to  pay  the  loss.  He 
was  condemned  to  do  so  by  sentence,  10th  March,  1769. 

A  bark,  commanded  by  Captain  Antoine  Remuzat,  laden  $3.  If  thebott, 
with  bales  of  silk  and  other  merchandize,  was  fallen  in  with,  Ji^'^.^jJ^cip- 
near  Nice,  by  an  enemy's  cruizer  that  gave  chase  to  her.  *"'*^j  ■"**  ^ 
Captain  Remuzat  and  his  crew,  seeing  they  could  not 
escape,  saved  themselves  in  the  bark's  launch,  into  which 
they  hastily  threw  the  bales  of  silk  and  what  they  had  most 
nluable.     They  tried  to  gain  the  shore;  but  the  enemy 
orerhauled  them,  took  out  the  goods,  and  disappeared.     It 
was  decided  that  the  value  of  the  property  thus  seized 
ihould  enter  into  general  average,  on  the  ground  that  the 
placing  the  effects  in  the  boat  was  an  act  done  by  general 
consent,  which  had  saved  the  vessel.     Lo  scharco  ndlo 
idkiffo  delta  seta  con  ianti,  et  altro,  fH  fatto  consultiva- 


406  OF  MABITIMB  RI8K0. 

Chap.  XII.     mentef  et  ct  buon  fide^  che  per  cdtro  era  perso  ogni  co$a: 

-^ '-  onde  soggionsi  che  tutto  il  salvato  andava  in  contrUmtioneJ* 

i  4.  If  the  ves-  The  pinque  St.  Antoine,  Captain  Antoine  Mazella,  a 
tbecrew  through  Neapolitan^  laden  with  sulphur  and  ashes,  between  Palma 
UdeSlSStj^  and  Gergenti,  fell  in  with  a  Barbary  corBair.  The  captain 
friendly  aid        and  crew  of  the  pinque  saved  themselves  in  the  boat,  to 

arnvmg  at  the  mt        •  -      t 

moment.  avoid  slavery.   The  pirates  seized  upon  the  deserted  vessd; 

".IrS*^"'    ^^*  *  moment  after  a  polacca,  commanded  by  Captain 

Barthelemy  Mont^,  appeared,  when  they  Trained  their 
vessel,  and  took  to  flight  The  pinque  was  carried  into 
Marseilles,  her  place  of  destination,  by  Captain  Monte, 
who  claimed  one-third  by  right  of  recovery.  Sentence 
arbitral,  4th  July,  1782,  rendered  by  M.  Pastoret  and 
myself,  affirmed  his  claim.  It  had  been  otherwise  if  the 
pirates  had  not  actually  rendered  themselves  masters  of  the 
vessel.  We  should  then  have  awarded  a  simple  recom- 
pense, beveraggio,  to  the  vessel  that,  by  its  presence,  had 
disturbed  them  in  possession  of  their  prey. 
i  5.  Venel  Targa^'  speaks  of  the  case  where  the  crew,  attacked  by 

account  of  in-     the  plague  which  is  on  board,  and  not  having  suffici^it 
ecuon.  strength  to  continue  the  navigation,  desert  the  vessel,  and 

M  Targa,  cap.  «9,  »  ...  . 

p.  S91.  ^i^e  refuge  on  shore.     He  decides  that  this  is  a  fatal  acci- 

dent, that  charges  the  insurers.     He  says  it  is  the  same 
with  a  vessel  deserted  on  account  of  a  fetid  and  poisonous 
smell,  arising  from  the  corruption  or  spoUing  of  perishable 
articles  composing  the  cargo. 
i  6.  VeeMl  de-       I'he  pinque  Jebtis-Maria,  Captain  Talamo,  a  Neapolitan, 
fel^of  riiSH^**    off  Bandolo,  near  Toulon,  struck  upon  a  rock.   The  captain 
wieck.  and  crew,  in  dread  of  perishing,  saved  themselves  on  shore. 

The  wind  forced  the  pinque  afloat.  She  was  fallen  in 
with  by  Captain  Simian,  who  carried  her  into  Ciotat  He 
claimed  one-third  of  vessel  and  cargo :  the  value  of  the 
whole  amounted  to  about  80,000  livres.  Liquier  Sc  Co.,  to 
whom  the  vessel  was  consigned,  offered  Captain  Simian  a 
gratuity  of  a  hundred  louis,  which  he  refused.  Sentence 
rendered  by  our  Admiralty,  24th  May,  1771,  awarded  him 
the  sum  of  12,000  livres. 
If  the  insurers  had  been  parties  in  the  cause,  they  would 
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have  had  to  pay  this  sum ;  because  the  just  fear  of  perish-     Chap.  xil. 

ing  is  a  species  of  vis  major:  nan  dubium  est,  quin  mqfar  '- * 

adhibita  vis  ei  sit,  cujtis  animus  sit  perterritus,  qudm  iUi, 

ogtiB  carpus  vulneratum  sit,^*    M.  Lejourdan,  son,  was  the  >«  cicero,  pro 

advocate  of  Captain  Simian.     This  worthy  brother  has 

kindly  assumed  the  task  of  superintending  the  printing  of 

my  work.    His  sagacity  and  intelligence  have  been  my 

helps. 


Section  XXV  IL 

SFFSCTS  GAPTURBD  BY  THE  ENEMY,  AND  SOLD  TO  A 
FRENCHMAN  OK  TO  A  NEUTRAL. 

The  property  in  chattels  (chases  mabiliaires)  is  acquired  §  i.  General 
by  the  enemy  from  the  moment  they  are  in  bis  power.    If  **    rv»^o°»' 
he  sells  them  in  neutral  countries,  the  first  proprietor  has 
no  title  to  recover  them  (les  revendiquer).     Suct^  is  the 
general  rule.   It  is  the  consequence  of  principles  established 
in  a  former  section.^     It  is  adopted  by  Casaregis,^  and  by  i  sect.ss,ch.is. 
an  our  publicists.'      Bouchaud  explains  himself  thus  : —  ,  vlttiuiY.  s 
*'  When  chattels  have  passed  from  the  enemy  into  other  aiJu^iif ' 
hands  by  way  of  commerce,  in  whatever  place  found  they  n.  h  rad  25 1 
belong  to  the  buyer,  and  the  former  owner  cannot  reclaim  os. 
them,  although  he  find  them  in  a  neutral  country,  or  even 
in  his  own." 

This  rule  of  the  law  of  nations  was  altered  by  the  De-  $  2.  Declaradoa 
daration  of  Louis  XIII.,  of  22nd  September,  1638.  In  1633.^  °^' 
1748  it  gave  rise  to  a  suit,  of  which  the  circumstances 
were  these.  There  had  been  laden  at  Smyrna,  on  board  a 
Swedish  brigantine  Za  Speculation,  Captain  Loos,  divers 
goods,  for  account  of  the  Sieur  Butiny,  Swedish  consul 
residing  at  Marseilles.  This  vessel  was  captured  by  an 
English  privateer,  taken  into  Mahon,  and  declared  good 
prize.  The  cargo  having  been  put  up  to  auction  at  Mahon, 
Meyer  and  Pepin  caused  to  be  bought  for  their  account 
104  bales  of  cotton  and  6  bales  of  goats'  hair,  which  they 
had  sent  to  Marseilles.  Butiny  had  them  seized,  and 
claimed  them.     Sentence,  25th  June,  1748,  rendered  on 
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Chap.  XII.    my  report,  adjudged  the  propeity  to  Butiny.    Arr6t  of  7th 

—Hlfl! 1  February,  1750,  on  the  report  of  M.  d'Antome,  affirmed 

this  sentence. 

The  Declaration  of  1638,  in  derogation  of  the  common 
law,  and  which  consequenUy  was  to  be  restricted  within  its 
proper  limits,  gave  rise  to  several  questions. 

1.  To  incur  the  penalties  provided  therein,  must  the  cap- 
tured effects  be  brought  into  and  sold  cumulatively  within 
the  kingdom,  or  did  it  suffice  to  bring  them  there?  Two 
things  are  prohibited :  the  first  is,  to  bring  into  France 
captured  goods ;  the  second,  to  sell  them  there.  The  im- 
portation into  France  forms  the  principal  object  of  the 
prohibition ;  and  it  is  that  which  constitutes  the  offence. 
Thus  **  those  who  bring  there  captured  goods,  are  punished 
by  confiscation  of  their  ship  and  of  the  said  merchandize, 
and  any  others  they  may  have  brought  in  their  said  ships.'' 
Then,  i(  those  who  bring  captured  goods  are  punished  by 
confiscation  of  the  said  merchandizes,  it  is  plain  that  they 
incur  this  penalty  before  they  have  sold  them.  The  sale  is 
only  the  result  and  fiiU  execution  of  the  offence  already 
committed :  or  rather,  it  is  considered  as  a  new  offence. 
Thus  ^'  those  who  bug  the  captured  goods  are  punished  by 
confiscation  of  the  said  merchandize  bought  by  them,  and 
by  1000  livres  fine.  In  the  first  case,  the  confiscation 
operates  upon  those  who  bring  into  France  such  goods^ 
and  they  are  punished  for  the  act  alone  of  bringing  them 
there.  In  the  second,  the  confiscation  operates  on  those 
who  buy  them  in  France;  and  these  are  punished  only 
because  they  have  so  bought  them  there. 

But  still  both  the  parties  must  be  shown  to  have  known 
that  the  effects  thus  introduced  or  purchased  had  been 
captured  fi*om  French  subjects.  For  without  this,  public 
faith  would  require  that  they  should  be  shielded  from  all 
penalty.  Their  ignorance  is  to  be  presumed  until  the  con- 
trary is  clearly  proven. 

2.  Are  ships  captured  from  French  subjects,  and  sab- 
sequently  brought  into   our  ports  under  a   friendly  flag 
within  the  case  of  this  penal  law  ?    Vessels  are  not  com- 
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prised  under  the  generic  terms  of  merchandize  and  things^     Chap.  XII. 

Q    jT_i.i     WT7fT 

because  they  form  too  important  an  object  not  to  be  desig-     ^^'  -^   ^  "• 

Dated  by  their  own  proper  name :  Sub  generali  rerum  vel 

mercium  nomine,  naois  nan  veniL  says  Stypmannus.^    The  *  Part.  4s  cap.  r, 

'  ^        J  ^r  n.  285,  pi«.  4M. 

commentator  on  the  Statute  of  Marseilles^  decides,  that  the  •  pag.  7S7. 
prohibition  to  buy  captured  goods  cannot  be  extended  to 
barks  and  ships j  because  the  edicts  of  the  prince,  especially 
in  a  penal  matter,  are  to  be  strictly  construed,  and  do  not 
receive  any  extension  on  any  account  whatever.  It  is 
thus  that  the  question  was  decided  by  our  Admiralty  on 
two  occasions. 

The  bark  Mariej  belonging  to  Giraud,  Villet,  and  Megy, 
was  taken  by  an  English  privateer  and  carried  into  Malta. 
She  was  sold  by  auction  in  February,  1757.  The  pur- 
chaser gave  the  command  of  her  to  Captain  Alexander 
Tertia.  The  20th  of  the  same  month,  Captain  Tertia 
freighted  his  vessel  to  the  Sieur  Izoard,  deputy  of  the 
Chamber  of  Commerce  of  Marseilles  at  Malta,  for  the 
purpose  of  carrying  to  Marseilles  some  discharged  seamen 
who  were  on  the  island.  The  bark  arrived  at  Marseilles. 
The  former  owners  caused  her  to  be  seized,  and  demanded 
her  confiscation.  Sentence  of  27th  May,  1757,  annulled 
this  seizure.  M.  de  Monclar,  procureur-g^n^ral  of  the 
parlement  of  Aix,  demanded  of  me  the  grounds  of  this 
judgment  I  sent  them  to  him.  He  informed  me  he  was 
satisfied  with  them.  This  respectable  magistrate  lives 
again  in  the  person  of  his  son,  worthy  inheritor  of  his 
virtues. 

The  pinque  Volage,  Captain  Boulouard,  was  captured 
by  the  English,  and  carried  into  Gibraltar.  She  was  bought 
by  a  native  of  Majorca,  who  despatched  her  to  Marseilles, 
consigned  to  Duclos,  Belloc  &  Company.  As  soon  as  she 
had  arrived,  the  former  owners  caused  her  to  be  seized. 
But  this  seizure  was  set  aside  by  sentence  of  17th  No- 
vember, 1768. 

It  would  be  the  same,  though  the  vessel  captured  by  the 
enemy  had  been  brought  into  France  by  the  purchaser, 
the  subject  of  a  friendly  nation,  to  be  sold  there.    The 
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Chap.  XII.     Declaration  of  1638  does  not  speak  of  this  case.    The 

public  good  does  not  permit  that  such  a  mark  should  be 

affixed  to  vessels,  of  which  the  right  of  war  has  deprived 
us>  but  which  the  Uberty  of  commerce  brings  back  to  m. 
Not  so,  however,  if  captured  goods  were  knowingly  broag^ 
into  France  on  board  of  the  vessel  that  had  been  captured ; 
for,  according  to  the  Declaration  of  the  king,  every  othei 
vessel  which  should  bring  captured  goods  into  France 
would  be  liable  to  the  same  penalty. 

3.  On  the  subject  of  the  ransom  of  captured  effects,  the 
•  ch.  1S7.  Consolato^  says,  ^'  if  the  vessel  captured  by  the  enemy  u 

put  up  to  auction,  and  the  captain  has  it  struck  off  to 
him  under  another  name,  the  seamen  must  be  paid  theii 
wages,  in  contributing  to  the  ransom." 

Notwithstanding  the  capture,  the  captain  still  retahu 
some  remnant  of  his  former  character  of  master  and  factor. 
His  duty  bound  him  to  defend  and  to  preserve  the  vestd, 
of  which  the  command  had  been  conferred  upon  him. 
The  same  duty  requires  him  to  recover,  if  possible,  tfie 
vessel  of  which  he  has  been  despoiled  by  force  of  anna. 
If  he  buys  her,  or  if  he  ransoms  her  out  of  the  hands  of 
the  enemy,  it  must  be  for  account  of  those  formerly  inter- 
ested. It  is  the  same  with  captured  goods,  which  tfie 
captain  shall  have  purchased  for  his  own  account  Hie 
Declaration  of  1638  permits  only  those  merchants  wJum^ 
goods  shall  have  been  capturedy  to  ransom  them  or  cencee 
them  to  be  ransomed  out  of  the  kingdomy  and  to  bring  tiam 
within  it. 

These  words  or  cause  them  to  be  ransomed  apply  to  every 
one  who  redeems  the  captured  effects,  with  the  des^ 
of  restoring  them  to  their  former  owners;  for  it  is  per- 
mitted to  act  for  the  advantage  of  an  absent  friend,  and  it 
is  to  such  a  case  belongs  the  action  negotiorum  gestorum. 

The  bark  Marie-Angelique,  Captain  Gabriel  Pons,  was 
captured  by  the  English,  and  taken  into  Malta.  The 
Sieurs  Abella,  Maltese  merchants,  bought  the  bark  and 
cargo  of  the  English  captor,  and  sent  the  whole  to  Mar- 
seilles.   The  former  owners  and  their  insurers  both  claimed 
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her,  and  took  possession  of  her,  by  virtue  of  a  provisional     Chap.  XII. 

J  *  A  A     '    1.  SicT,  XXVII. 

decree  of  our  Admualty.  — 

The  Sieurs  Abella  alleged  that  their  intention  had  been  to 
ransom  the  bark  and  goods  for  account  of  the  former  owners. 
They  claimed  to  be  paid  69,629  Maltese  crowns,  furnished 
for  the  ransom  alleged  by  them.  Sentence  of  21st  June, 
1758,  which,  without  noticing  the  claim  of  the  Sieurs 
Abella,  maintained  the  owners  in  possession  of  the  bark 
and  cai^.  On  appeal,  the  Chamber  of  Commerce  inter- 
vened, and  required  the  confirmation  of  the  sentence;  but 
by  arrfit  of  7th  June,  1759,  on  the  report  of  M.  de  Boutassy, 
it  was  reversed,  and  the  seizure  set  aside,  M.  Pagery  was 
concerned  for  the  Sieurs  Abella. 

To  defeat  the  exactions  levied  by  the  Turks,  the  king,  by  $  3.  Reglefnent 
his  Ordonnance  of  the  3rd  March,  1781,^^  "  has  expressly  t  xit.i,iuz», 
forbidden  all  his  subjects  and  those  under  his  protection,  in 
the  Echelles  of  the  Levant  and  of  Barbary,  'to  purchase 
any  effects  and  merchandize  captured  from  the  subjects  of 
the  Ghimd  Seignor,  and  of  the  Princes  of  Barbary,  by 
vessels  belonging  to  powers  hostile  to  these  said  princes." 

By  the  treaties  of  commerce,  concluded  between  France  i  4.  J'retiiwof 
and  the  States  General,  it  is  forbidden  to  afford  retreats  in 
their  respective  ports  to  those  who  shall  have  made  prizes 
Jrom  one  or  the  other  of  the  two  nations.  At  the  fime  of 
the  war  of  1744,  the  English  took  two  ships  belonging  to 
the  Company  of  the  Indies,  the  Hercules  and  the  Jason. 
They  carried  them  to  Batavia,  and  sold  them  to  the 
Governor-General.  Louis  XV.  caused  Uiem  to  be  claimed 
by  M.  the  Abb6  de  la  Ville,  his  envoy,  and  their  restoration 
was  granted. 

But  in  default  of  treaties,  or  other  special  law,  the  general 
rule  is  to  be  adhered  to.  "  When  the  capture  is  complete," 
says  Vattel,  "  and  the  booty  absolutely  in  the  power  of  the 
enemy,  no  inquiry  is  to  be  made  how  it  came  to  him ;  it  is 
his,  and  he  disposes  of  it  in  a  neutral  country.  A  privateer 
takes  his  prize  into  the  first  neutral  port,  and  there  sells  it 
freely.     But  he  could  not  land  his  prisoners  there  and  still 
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Chap.  XII.    retain  them  captives ;  because,  to  keep  and  hold  prisoners 

SECT.  A  A  V  XX.        t*  •  .■  .•  <»i         i*i*j*        9fo 

of  war,  is  a  continuation  of  hostmties.  ® 

chTT^^n/iM.*'         This  general  rule  has  been  altered  by  the  Ordonnance  de 
•  Tit.  dea  nrises,    la  Marine,^  as  follows  : — "  No  ships,  captured  by  captains 

having  a  foreign  commission,  shall  remain  longer  than 
twenty-four  hours  in  our  ports  and  harbours,  if  not  detained 
there  by  tempest,  or  the  prize  not  made  from  our  enemies.'* 
And  again :  '^  If,  in  the  prizes  brought  into  our  ports  by 
foreign  vessels  of  war,  there  be  found  any  merchandize 
belonging  to  our  subjects  or  allies,  that  belonging  to  oar 
subjects  shall  be  restored  to  them,  and  the  other  shall  not 
be  warehoused,  nor  bought  by  any  one,  under  any  pretext 
whatever."  The  provisions  of  the  Ordonnance  of  1681  do 
not  extend  to  our  allies.  They  have  with  us  the  same 
liberty  in  this  respect  as  French  subjects  (te). 


Section  XXVIII. 

OF  PIRATES. 

« Art.  t6,  h.  t.  The  Ordonnance^  places  at  the  risk  of  the  insurers  losses 

and  damages  happening  at  sea  from  pillage.  This  word 
embraces  pillage  at  sea,  either  by  pirates  or  by  robbers  of 
any  kind.     In  the  present  section  I  shall  speak  of  pirates. 

§  1.  DefioitioD.  Pirates  are  those  who  cruize  at  sea  without  commissum 
from  any  prince  or  sovereign  state,  to  plunder  ships  that 

ttoJf  tu.  dS^'     ^^^y  ™c^t-*    Proprie  pirata,  says  Casaregis,  ille  dicitur  qui 

priMt,art.4.        ^^^  patcutibus  alicujus  principis,   ex  propria  tantikm  ac 

64?^4!***'  ^^'  privatd.  auctoritate  per  mare  discurrity  depredendi  causA.^ 
Definition  be.     Piracy  is  a  robbery  at  sea.     Robbery  on  land  is  called 

tween  pirate  f\  r  •  » 

and  robber.  rapmc   (vol).      Inter  piratam  et  latronem   nulla  alia  est 

4,  n"5o.™*'  ^^'  differentia,  nisi  quia  pirata  depredator  est  in  mari.^ 
Difference  be-         x^g  wofds  pirate  and  privateer  (corsaire)  often  signify  the 

and  privatetr,  same  thing  in  our  books.     But  custom  (quern  penes  arbir 

(u)  Treaty  with  the  United  States  of  America,  6th  Febniary,  1778.  TIm 
letter  of  the  king  to  M.  the  Admiral,  of  10th  August,  1780,  concerning  prizes 
made  by  American  privateers,  fitted  out  in  the  ports  of  France. 
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irium  estyjus  et  norma  loquendi)  has  placed  a  great  difference     Chap.  XII. 

between  them,  as  will  be  seen  hereafter.*  -^^ ' 

JEnemiee  are  those  who,  authorized  by  a  prince  or  sove-  *'"!?*'  •^*  *'" 

'  .  Difference  be- 

reign  state,  make  war  in  the  form  established  by  the  law  of  tween  jrirau 
nations ;  whereas  pirates  are  simple  individuals,  who  plunder 
the  first  vessel  they  meet.     Hostes  hi  sunt  qui  nobis,  aut 
quibus  nos  publici  bellum  decrevimus;  ctsteri,  latrones  aut 
vrtedon^fi    Hostilities   take  place    between   nation   and  *i'*"8, ffde 

.  ...  .  'fvth.  tignif. 

nation  $  whilst  piracy  is  a  brigandage  exercised  at  sea  by 

people  without  authority,  and  in  a  furtive  manner.^  lec?^  ***  *' 

Alexander,  interrogating  a  pirate,  asked  him,  why  he 
infested  the  sea?  He  answered,  **  Why  do  you  infest  the 
land  ?  Because  I  do  it  with  a  little  vessel,  I  am  denounced 
as  a  pirate ;  and  thou,  because  thou  dost  it  with  a  great 
army,  they  give  thee  the  name  of  conqueror:"  Ciim  quidam 
archipirata  adductus  esset  ad  Alexandrum,  rex  eum  inter- 
rogamt:  cur  mare  infestaret?  Cui  ille;  cur  tu,  O  rex, 
orbem  terrarum  ?  Sed  quia  ego  parvd  navi  facio,  pirata 
Tocar:  tu  verb  quia  magni,  classibus,  dicerU  imperatar. 
Straccha^  takes  this  story  from  St.  Augustin,  who  bor-  •  stncchA,  gi.  so, 
rowed  it  from  Cicero  in  the  fragment  de  RepubUca,^  where  t  Lib.  s. 
it  is  found  in  these  terms :  Nam  cUm  qucereretur  ex  eo,  quo 
'Scelere  compulsus  mare  haberet  infestum  uno  myoparone: 
eodem,  inquit,  quo  tu  orbem  terns. 

The  conqueror  was  not  less  criminal  than  the  pirate: 
.£j;  quo  inteUigituTy  says  Sigonius,  eodem  pacto  injustum 
esse  regem  bellatorem,  ac  privatum  hominem  pradonem,  cttm 
titerque  immensd  habendi  cupiditate  ad  injustitiam  impel- 
iatur.  But  Alexander  made  war  in  the  name  of  a  nation 
against  other  nations,  and  in  the  form  established  by  the 
law  of  nations;  whereas  the  pirate  was  not  clothed  with 
any  public  authority. 

This  distinction  is  made  by  Cicero.^^    It  shows  the  error  §  2.  Is  it  true 
of  those  who  say  that  piracy  was  formerly  held  in  honour  b^n^iSd^in** 
in  many  countries."     Without  doubt  the  nations,  of  which  *»*^°°?'  amongst 

^  ^  '    ^  certain  people  T 

these  authors  speak,  were  right  to  glory  in  their  naval  i«phUip.4,cap.6. 
conquests,  and  to  boast  of  the   booty  they  made  from  llb^jf*c4"'i«r' 
neighbouring  nations  when  at  war  with  them.     This  serves  Luu-p.  7h! 
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Cbap.  xir.    for  answer  to  the  famous  passage  of  Justin.^*    This  his^ 

— '- '-  torian  says,  that  the  Phoceans,  a  people  of  Ionia,  having 

e^  ».  '   only  a  narrow  country  with  an  arid  soil,  were  more  ma- 

riners than  agriculturists ;  they  subsisted  by  fishing,  com- 
merce, and  even,  adds  he,  by  piracy,  that  was  looked  upon 
in  that  age  as  an  honourable  business:  Piscando,  mer^ 
candoy  pleriiinque  etiam  latrocinio  maris,  quod  illis  tern- 
paribus  glories  habebatur,  vitam  tollerabant. 

^'But,"  says  Montesquieu,  ''the  spirit  of  commerce  draws 
with  it  that  of  frugality,  economy,  moderation,  labour,  wis- 
dom, order  and  rule.  It  is  opposed  to  brigandage.  It 
unites  nations,  and  its  natural  effect  tends  to  peace.^  If 
then  it  is  true  that  the  Phoceans  devoted  themselves  to 
fishery  and  commerce,  it  must  have  been  for  their  interest 
to  preserve  peace  with  their  neighbours,  and  not  to  trouble 
them,  except  when  reasons  of  state  rendered  war  necessary. 
An  offshoot  from  the  Phoceans  came  to  found  Mar- 
seilles. ''  It  was  these  Phoceans,"  says  Justin,  ''  who 
civilized  the  Grauls,  and  polished  their  manners, — who 
taught  them  to  cultivate  the  land,  to  surround  their  towns 
with  walls,  to  live  under  the  yoke  of  the  laws  and  not  in 
the  Ucence  of  arms,  to  train  the  vine,  and  to  plant  the 
oUve.  Things  acquired  from  that  time  such  perfection, 
that  it  seemed  not  that  Greece  was  transported  into  Gaul, 
»  juftin.  d.  loco,  but  that  the  Grauls  had  been  transported  into  Greece."^* 
»«  Cicero,  pro  Ciccro  **  could  uot  dccidc  whether  the  good  discipline 

*  "^*  that  reigned  at  Marseilles  did  not  excel  that  of  Greece 
herself,  or  that  of  all  other  nations :  Cujus  ego  civiiatis 
disciplinam  atque  gravitatem,  non  solttm  GhrecuB,  sed  hand 
scio  an  cunctis  gentibus  anteponandum  dicam.  So  that,  adds 
he,  it  is  easier  to  praise  than  to  imitate  the  wise  institutions 
that  govern  this  town :  Ut  omnes  ejus  instituta  laudare 
facUiiis  possint,  qudm  wmulari.  At  the  time  of  the  civil 
war  between  Caesar  and  Pompey,  Marseilles  took  care 
not  to  violate  the  treaty  of  alliance  that  she  had  con- 
cluded with  the  Senate.  She  preferred  to  fail  in  prudence 
rather  than  in  good  faith :  Fide  melior,  quam  cofwiKo  pntr 

i^Velleim  Pa-        ^^^.f^'^vt.  15 

tercuiui,  ub.  2,     dentior,^'* 

cap.  31. 
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The  Marseillese  took  care  to  drive  away  from  their  town     Chap.  xii. 

playerSy  and  all  those  whose  bad  example  might  corrupt  ^^^ •' 

her  youth.^^  I  will  not  speak  of  their  celebrated  academy,  u  vaierhit  icax- 
where  the  Romans  sent  their  children  to  be  perfected  in  6,iuVet'9.' 
the  sciences  and  virtue.  Agricola,  father-in-law  of  the 
historian  Tacitus,  pursued  his  early  studies  in  this  iown, 
which  joined  to  the  polish  of  the  Greeks  the  moderation 
of  the  provinces :  Parvulus  sedem  ac  magistram  studiorum 
Massiliam  habueratj  locum  Grtsca  comitate  et  provindali 
jkorcimonid  mUtum  ac  heni  compositum}'^  tr  Tacitut,  in 

Manners  so  austere  excluded  therefore  from  Marseilles  n.4. 
all  toleration  of  brigandage  and  piracy.  This  character  of 
honour  and  probity  has  been  transmitted  from  age  to  age 
amongst  the  Marseillese.  Their  commerce  has  become 
flourishing  only  through  the  just  confidence  that  they  have 
known  how  to  deserve  from  strangers ;  and  their  AcadSmie 
de$  Belles  Lettres  even  now  revives  the  recollection  of  that 
mrhich  belonged  to  the  sister  of  ancient  Rome. 

For  a  long  period  the  ancient  manners  had  disappeared  $  3.  Are  the 
from  the  African  shores.    The  people  of  the  Barbary  states  f^  piJ^tef"'^ 
*were  become  veritable  pirates :   Bugia,  ed  Algieri,  infami 
nidi  di  corsariy  says  Tasso.'^     But  at  present  they  no  19  jenuaiem  de- 
longer  deserve  this  character,  because  in  their  warfare  they  tt.  21 ; 'infra,  §7.' 
conform  themselves  to  the  ancient  law  of  nations.     It  is 
only  by  way  of  reprisals  that  their  prisoners  become  slaves 
^th  us. 

Pirates  are  enemies  of  the  human  race:   Pirata  non  §4.FinntB9n 

.  «  7f.  V  /•    'x  J  •     I.     ^*  enemies  of  the 

est  perduUxum  numero  definitus :  sed  communis  hostu  om-  human  race. 
Jtiieni.^    "  Piracy  or  robbery  at  sea,"  says  Stypmannus,  " is  I^^^^'**J"®' 
an  offence  against  the  universal  law  of  society."     Our  laws  Punishment  of 
pronounce  punishment  of  death  against  pirates.*®     They  pi^\es'!*^**°*^ 
are  not  entitled  to  the  law  of  arms,  says  Bouchaud.*^     But  sths^^^^, 
if  a  merchant  vessel,  not  armed  for  war,  which  might  have  „  Bouchaud. 
avoided  them,  pursues  pirates  to  render  herself  master  of  ^*  *** 
them,  and  unfortunately  becomes  their  victim,  it  is  a  dis- 
aster preceded  by  a  fault,  for  which  the  insurers  will  not  be 
liable. 
Targa**  says  that  it  is  impiety  and  injustice  to  have  pity  "  ch.6i. 
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Crap.  XII. 
Sect.  XXVIII. 

»  Pag.  158. 

M  Deiuratit, 
part  S,  n.  25. 


§  5-  Pirates  do 
not  acquire  pro- 
perty in  what 
they  have  cap- 
tured. 

The  true  owner 
ma^  always  re- 
claim it. 
«  L.  4,  §  17,  ff. 
de  usurp. ;  L.  19, 
§3;  L.  24,  IT.  de 
cspt.  et  postlim. ; 
Cleinu:,  pag.  453. 
£6.  Recapture. 
*•  TerrsMon, 
pag.  109;  Cleirac, 
pag.  273  and  453. 

^  Grotius,  liv.  3, 
ch.  9,  §  17. 

*  Disc.  24,  n.  6. 


on  pirates :  L*iisar  pieta  a  costoro,  i  impieta  et  ingiustitia. 
Solum  pietatis  genus  est;  in  h&c  re^  esse  crudelem^  aayi 
Cleirac.^*  Straccha**  mentions  the  story  of  certain  pirates 
who  rendered  themselves  masters  of  a  vessel  that  had  saved 
them  from  shipwreck.  I  agree  that  in  such  a  case  a 
captain  is  bound  to  exercise  prudence.  But  if,  from  mere 
heartlessnessy  he  left  pirates  who  have  been  shipwrecked 
to  perish,  he  would  sin  against  humanity,  and  be  guilty  of 
a  great  crime.  Pirates  are  men  who  may  come  to  be  for- 
given. It  does  not  belong  to  an  individual  to  judge 
them,  and  it  would  be  a  horror  to  leave  them  to  perish 
miserably.  If,  with  the  blackest  ingratitude,  they  seize 
upon  the  vessel  that  has  succoured  them,  it  is  2^  fatal  case, 
for  which  the  insurers  are  responsible. 

What  has  just  been  said  applies  with  stronger  reason  to 
the  case  of  enemies.  Where,  after  a  fight  or  a  shipwreck, 
they  struggle  to  save  themselves  by  swimming,  every  assist- 
ance that  humanity  requires  should  be  afforded  them ;  it  is 
a  case  that  has  happened  more  than  once  during  the  pre- 
sent war.  They  are  to  be  looked  upon  in  the  light  only  of 
men,  and  no  effort  should  be  made  to  detain  them  pri- 
soners. It  will  never  be  forgotten  with  what  generosity 
the  sailors  of  the  frigate  Surveillante  received  those  of  the 
English  frigate  Quebec,  when  the  latter  was  burning,  after 
the  bloody  combat  that  the  brave  Du  Couedic  had  sustained 
against  her. 

Pirates  never  acquire  property  in  what  they  have  cap- 
tured. The  law  of  nations  does  not  entitle  them  to  appro- 
priate it  to  themselves,  to  the  prejudice  of  the  true  owner.** 
The  latter  is  always  competent  to  reclaim  it  from  the  hands 
of  the  pirate.  Furtivce  rei,  cetema  auctoritas  esto,  says  the 
law  of  the  Twelve  Tables.^ 

As  pirates  never  acquire  any  property  in  the  vessels  they 
seize,  it  must  be  concluded  that  property  recaptured  irom 
them  should  return  to  its  first  owners,  whose  rights  cannot 
have  been  destroyed.  Grotius,'^  however,  says,  that  in 
certain  countries  the  rule  is  different.      Casaregis^  adopts 
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the  same  rule ;  the  object  of  which^  says  he,  is  to  render    Chap.  xil. 

Christians  more  ardent  in  the  pursuit  of  pirates.      The  -^^ ' 

Chevalier  d'Abreu^  is  of  the  same  opinion.    Such,  accord-  »  Part,  i,  ch.  s, 

ing  to  Bouchel,  was  our  ancient  jurisprudence.^     But  the  »Boucbei,tom.8, 

Ordonnance  of  1681  established  a  new  law.    '^  Vessels  and 

effects  belonging  to  our  subjects  or  allies/'  it  says,  **  retaken 

from  pirateSy  and  claimed  within  a  year  and  a  day  from  the 

declaration  made  regarding  them  to  the  Admiralty,  shall 

be  restored  to  the  owners,  on  paying  the  third  of  the  value 

of  the  ship  and  merchandize  for  expenses  of  resctie"  ^*  «  Art.  lo,  tit.  de» 

___  prises. 

This  article  of  the  Ordonnance  rests  on  the  decision  of 
the  Roman  law.*^    The  rule,  therefore,  as  between  owners  »  l.  44,  c  de 

•dquir.  rer. 

and  insurers,  is  the  same  as  in  the  case  of  a  vessel  taken  ^omin, 
unlawfully  by  a  hostile  captor,  and  recaptured  after  the  "8"pra,sectM. 
twenty-four  hours  »  ^^,„. 

Bouchaud**  mentions  the  treaty  of  1667,  between  the  J  7.  Purchase 
English  and  the  Dutch,  by  which  it  was  resolved,  ^*  that  carriedoff  by 
pirates  should  not  be  allowed  to  sell,  in  the  ports  of  either  P*™'®^ 
nation,  vessels  and  goods  they  shall  have  seized;  and  if 
sold  there,  they  shall  be  restored  to  the  owners  who  shall 
claim  them."     Such  is  the  rule  of  the  common  law  respect- 
ing things  stolen ;  and  our  authors,  saving  certain  modifi- 
c^ations,  apply  this  rule  to  property  carried  off  by  pirates.^  M^^*T*dil!c***** 
Some  pirates  had  taken  a  vessel  belonging  to  Marseilles,  iJ^bfJJJ."?;^ 
suid  brought  her  to  Leghorn.     They  sold  her  cargo  to 
oertain  Jews.    These  carried  it  to  Marseilles.     The  owners 
oaused  it  to  be  seized,  and  by  Str^t,  22nd  October,  1678, 
^he  sazttre  was  declared  good,  without  restitution  of  the 

Xirice,^  *  BooUbce,  torn. 

5,i»g.4S7. 

A  pirate  took  the  pinque  St.  Pierre^  commanded  by  Cap- 
tain Jaques  Martinenq.     He  carried  her  into  a  port  of  the 
Archipelago,  where  he  sold  her,  together  with  her  cargo,  to 
Pierre  True,  for  1,500  piastres.     Martinenq  obtained  from 
the  ambassador  of  France,  at  Constantinople,  a  sentence 
which  condemned  True  to  restore  him  the  pinque,  with  her 
cargo.     Arr^t  of  the  parlement  of  Aix,  rendered  in  June, 
1710,  on  the  report  of  M.  de  Valabre,  affirmed  this  sentence, 
without  ordering  any  restitution  of  the  price. 

£  B 
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Chap.  XII.        The  question  has  been  raised  whether  the  merchants 

.^^^ '  who  have  been  plundered  have  a  right  of  action  against 

fonginirto\lw     ^^  pirate's  own  vessel,  that  he  has  sold  to  a  third  party ; 
pirate  sold  to      and  it  has  been  decided  that  they  have  not     Nams  enim^ 

a  third  party.  ^      ^     '' 

tanquam  inanimata^  non  deliquit,^ 
$9.  Piracy  b         The  Roman  law  decides  that  property  carried  off  by 
averager'  pirates  perishes  for  him  to  whom  it  belonged."    The  Oi> 

"stnccha.de      donnaucc^  places  in  the  rank  of  general  averages  things 
°*  **•  given  as  composition  to  pirates.    Whence  Valin  rightly  con- 

"  L.  2,  §  3|  fll  d6 

leg.  Rhod.  eludes,  that  if,  without  composition,  the  pirate  pillages  and 

avaries,ut.  6.      canics  off  what  cffccts  he  chooses  to  select,  abandoning  the 

rest,  this  pillage  is  particular  average,  because  it  has  not 
^  Kurickejns     been  effected  for  the  common  safety  (u).    Such  is  the  ge- 

ham.  pag'  775 ; 

Infra,  lect.  41,  ncral  doctrine.^ 

§  10.  Piracy  ii        Piracy  is  an  accident  that  is  presumed  to  hefatal.^    The 

^'^^f^i  *  insurers  are  responsible  for  it*^     But  if  the  captain  is  cf^ 

«i  L.  s,  §  1,  ff.  tured  by  pirates,  that  he  could  and  ought  to  have  avoided, 

sty^JlnM*^'  ^^®  insurers  are  not  responsible  for  the  loss.**    So,  if  the 

S5t.'4?wid64i"*'  captain  has  not  foreseen  the  danger,  that  he  might  have 

quett.  1,  n.'is5;  avoidcd  by  morc  prudent  conduct. 

Tanca.  paff.  61. 

u  Supra,  tect.  19.      The  goulcttc  La  Vierge  de  la  Garde,  Captain  Poule, 

retummg  from  Smyrna  with  a  lading  of  oil,  touched  at 
L'JEspice,  a  desert  island  in  the  Gulf  of  Naupoli  di  Ro- 
mania, in  the  Morea.  The  captain  and  all  the  crew  went 
ashore,  where  they  amused  themselves  with  hunting.  Some 
pirates  entered  the  goulette,  pillaged  the  rigging  and  stores, 
and  all  that  was  convenient  to  them,  and  then  retreated. 
The  captain  brought  back  the  vessel,  thus  dilapidated,  to 
Marseilles,  and  commenced  legal  proceedings,  by  which  he 
claimed  to  charge  Pelletau  and  Bouche,  his  shippers,  as 
for  a  general  average.  The  latter,  whose  cargo  of  oil  was 
untouched,  objected  that  pillage  was  a  particular  average. 
They  summoned,  however,  their  insurers  in  the  cause,  as 
being  bound  to  guarantee  them. 

The  insurers  pleaded  that  the  accident  had  happened 
through  the  fault  of  the  captain,  who  ought  not  to  have 
left  his  vessel  without  sufficient  guard  in  a  place  so  sus- 
picious as  L'Espece.     Sentence  of  12th  December,  1771, 

(u)  So  decided  io  fieihit  v.  Luthington,  4  T.  Rep.  783. 
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decided  that  this  pillage  was  a  general  average,  and  con-     Chap.  XII. 

Q  YWTTT 

demned  Pelletau  and  Bouche  to  pay  to  the  captain  the  sum  — '-^ '- 

of  1,611  livres,  14  sols,  but  with  regard  to  the  insurers  it 
ordered  9.  further  hearing,  Pelletau  and  Bouche  (for  whom 
I  was  employed  on  the  appeal)  appealed  from  this  sentence. 
Arr^t,  12th  June,  1773,  reversed  the  sentence,  and  dis- 
missed the  captain's  claim,  with  costs. 


Section  XXIX. 

THEPT  OP  EFPECT8  INSURED. 

Two  kinds  of  theft  are  distinguished :  simple  theft,  called 
Jurtttm;  and  theft  accompanied  with  violence,  called  fa- 
tracinium.  The  first  is  not  placed  in  the  rank  of  perils 
{cos  fortiiits).  The  law  presumes  that  it  might  have  been 
prevented  by  vigilance :  Furtum  non  est  casus  fortuitus, 
says  Cuias.^     The  second  is  considered  as  a  case  fataL  i  AdLeg.  i,c.de 

.  .    .  local.  «t  opndit. 

that  could  neither  be  foreseen  nor  prevented :  Latrocinium^ 

fatale  damnum,  sen  casus  fortuitus  est^     This  distinction  *  Godecroy,  ad 

•'  '  •'  leg.  52,  §  3,  ff. 

appears  in  several  other  texts.'  p~  ■«5*°- 

Hence  it  follows — 1.  That  the  insurers  are  not  respon-  moiati*;  l.  i,  c. 

depotid;  San- 

sible  for  simple  theft:,  committed  on  board  the  vessel,  be-  tema.  pan.  4, 
cause  it  is  presumed,  with  reason,  that  the  accident  has 
happened  through  the  fault  of  the  captain  or  of  the  crew.^  4  Roeeiia,not.43. 
2.  That  they  are  responsible  for  theft  committed  with  vio- 
lence by  land  robbers;^  provided  that  the  violence  be  duly  «  aoccat,not.4s. 
shown.     Our  Ordonnance^  uses  the  generic  word  pillage,  « Art.  26. 
^hich  embraces  all  rapine  made  with  force  of  arms,  either 
by  pirates  or  by  robbers  of  any  other  kind.    Pothier^  says,  »  n.  55. 
that  "  the  loss  of  effects  insured  happening  through  pillage, 
in  case  of  shipwreck,  by  wreckers  or  others,  on  the  shore 
on  which  the  waves  have  cast  them,  is  a  peril  of  the  sea,  to 
be  borne  by  the  insurers."     I  adopt  this  decision.     Ship- 
wreck opens  the  insurance.    The  shipwrecked  effects  be- 
come the  property  of  the  insurers,  to  whom  abandonment 
of  them  is  made.    This  then  is  a  case  to  apply  the  rule :  res 
peril  domino. 

E  E  2 
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Chap.  XII. 
SscT.  XXX. 


i  1.  General 
obwnratioDS. 

>  Ordon.  art.  8, 
tit.  (let  ehtttet- 
parties. 


Section  XXX. 


ARREST  OF  PRINCES. 


What  is  arrest 
of  princes  1 


*  Ottidon,  ch.  7, 
art.  6  and  18; 
Ordon.  tit.  des 
kttree  de  marque, 
art.  1. 


«  N.  96. 


Difference 
between  cap- 
tare  and  arrest 
of  princes. 

*  Supra,  lect.  18, 
§1. 


*  Targa,  pag.  283. 


Authors  often  confound  arrest  of  princes  with  embargo 
or  shutting  of  ports.  But  the  Ordonnance^  seems  to  indi- 
cate a  difference  between  them.  When  a  port  is  closed  all 
the  vessels  therein  are  necessarily  arrested;  but  a  vessel  or 
vessels  may  be  arrested  without  the  port  being  closed. 
Embargo  (which  in  Spanish  signifies  seizure  and  sequestra- 
tion) is  taken  here  for  a  general  prohibition  to  let  any  vessel 
go  out  of  the  port  until  a  new  order.  It  always  works 
arrest ;  while  arrest,  though  it  may  be  the  effect  of  a  par- 
ticular prohibition,  is  not  always  an  embargo.  Still  the 
law  in  both  cases  is  governed  by  the  same  rules. 

Arrest  of  princes  is  the  act  of  a  friendly  sovereign,  who 
from  public  necessity  and  irrespective  of  war  arrests  some 
ship,  or  all  the  ships,  found  in  the  port  or  roadstead  within 
his  territory.*  When  a  vessel  is  detained  in  a  port  after  a 
declaration  of  war^  or  by  virtue  of  letters  ofreprisalsy  it  is 
an  accident  which  participates  more  of  the  nature  of  a  cap- 
ture than  of  an  arrest  by  princes,  and  which,  according  to 
Pothier,*  gives  place  immediately  to  abandonment,  although 
confiscation  has  not  been  pronounced^  and  the  vessel  be  after- 
wards released. 

In  comparing  what  is  now  remarked  with  what  I  have 
said  on  this  subject  in  sect.  18,^  it  is  easy  to  understand 
the  difference  between  capture  and  arrest  of  princes.  In 
capture  the  object  is  to  appropriate  to  oneself  the  prey :  Si 
commette  depredatione  con  appropriarsi  il  depredeto.  In  an 
arrest  of  princes  there  is  a  design  to  liberate  subsequently 
the  property  arrested,  or  to  pay  the  value  of  it :  Con  fine  o 
di  restituire  la  cosa  intrattenuta,  o  di  pagar  il  di  lui  prezzo. 
If  it  happened  that  the  vessel  arrested  was  neither  liberated 
nor  paid  for,  the  accident  would  not  be  the  less  an  arrest, 
because  the  character  of  everything  depends  on  the  object, 
at  least  apparent,  for  which  it  has  been  done :  Megokmdosi 
ogni  cosa  secondo  ilfine^  per  quale  si  opera  almen  apparente- 
mente,^ 
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Pothier^  says  that  arrest  differs  from  capture  in  this,  that     C"*'*  ^'^* 

•^  Sect.  XXX. 


capture  is  made  on  the  open  sea,  whereas  an  arrest  is  made 

in  the  port  or  roadstead  where  the  ship  happens  to  be.     He  be  made  in  the 

is  right,  if  the  ship  is  detained  in  the  open  sea,  in  a  spirit  ^^^  "**^ 

of  total  or  partial  depredation ;  but  not  so,  if  for  cause  of 

public  necessity,  and  without  any  spirit  of  depredation,  the 

vessel  were  detained  in  the  seas  adjacent  to  the  states  of  a 

friendly  sovereign.     Here  is  an  example. 

There  was  a  famine  at  Corfu.  Some  war  galleys,  out  of 
Venice,  fell  in  with  on  the  open  sea  a  Genoese  vessel  laden 
with  com;  they  arrested  her  aild  brought  her  to  Corfii, 
where  the  com  was  sold  and  paid  for.  The  insurers  on  the 
hull  were  proceeded  against  by  the  assured.  The  latter 
maintained,  that  the  vessel  had  been  captured  by  the  Vene- 
tians, that  she  had  experienced  a  total  loss,  and  that  they 
were  entitled  to  abandon  her.  The  insurers  replied,  that  it 
was  a  simple  arrest  of  princes,  of  which  the  object  had 
been,  not  to  capture  the  vessel,  but  to  buy  the  com  neces- 
sary for  the  public :  Diversio  facta  fuit  non  ad  capiendam 
navitn^  sed  ob  publicam  utilitatem  grani  consequendi  causa. 
Licuit  frumenta  acdpere  soluto  pretio ;  that  the  captain  had 
never  ceased  to  have  command  of  his  vessel:  Patronus 
navis  semper  in  suo  patronatu  stetit  cum  suis  falcimentis. 
The  insurers  gained  their  cause.^  r  R6tede  o«nM, 

It  must  therefore  be  concluded,  that  it  is  not  of  the  h.t.not.00. 
essence  of  an  arrest  of  princes  that  it  be  effected  within  a 
port ;  it  may  be  so  on  the  open  sea,  provided  that  it  happen 
irrespective  of  the  fact  of  war.  But  when  a  neutral  vessel 
is  arrested  at  sea,  and  taken  by  force  into  the  ports  of  one 
of  the  belligerent  powers,  under  pretext  that  she  is  an 
enemy,  or  laden  with  hostile  effects,  this  accident  is  placed 
in  the  cat^ory  of  captures,  because  it  has  happened  in  the 
Jact  of  war.  It  matters  not  that  the  vessel  be  afterwards 
released.     Such  is  our  jurisprudence.®  i/3V**^****°* 

The  Ordonnance^  places  at  the  risk  of  the  insurers  all  $  3.  The  in- 
losses  and  damages  happening  at  sea,  through  arrest  of  forihe^arrelt.  * 
princes.      The  forms   of    Marseilles,    Bordeaux,   Rouen,  •  Art.  26,  h.  t. 
Nantes,  Antwerp,  Hamburgh,  &c.,  place  at  the  charge  of 
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Sbct.  XXX. 


*^  StypmAiuiiu, 
pM.  757;  Ku- 
ricke,  diat.,  pag. 
835,  n.  12. 


"  Valin,  art.  16, 
tit  du  firet. 

§  4.  Damage 
and  expenses 
rfthe  trntel 
during  the  time 
of  the  arrest. 


If  the  ship  is 
arrested  before 
the  commence- 
ment of  risk. 


"  Art.  IS,  det 
contr.  i  U  groise. 


u  Guidon,  ch.  9, 
art.  6. 


"  Tit.  des  mate- 
lote. 


the  insurers  arrest  and  detention  of  prince  and  scvereiffn. 
All  our  authors  repeat  the  same  thing.  *^ 

It  is  then  certain  that  aiTest  of  princes  does  not  change 
in  any  way  the  agreements  of  the  contract  of  insurance ; 
and  neiUier  Article  8^  tit.  des  chartes  parties;  nor  Ar- 
ticle 16y  tit.  dufret ;  nor  Article  5,  tit.  des  matelots,  can  be 
applied  here. 

If  the  premium  had  been  stipulated  at  so  much  per 
month,  it  would  be  due  during  the  detention,  because  the 
insurers  answer  for  the  loss  that  may  happen  in  this  in- 
terval. If  the  insurance  has  been  made  for  a  time  limited, 
it  will  cease  at  the  expiration  of  the  term  prescribed  in  the 
policy,  without  suspension  of  term  during  the  arrest.  If 
made  for  the  entire  voyage,  for  a  fixed  premium,  there  will 
not  be  due  any  augmentation  of  premium  for  the  time  of 
the  arrest,  because  this  delay  is  a  m«  nuyor  at  the  chaise 
of  the  insurers.^^ 

To  determine  upon  whom  the  loss  of  the  vessel  is  to 
fall,  or  the  expenses  made  for  the  vessel  during  the  time 
of  the  arrest,  it  is  necessary  to  distinguish  the  case  of  the 
vessel  arrested  before  the  voyage  commenced,  and  that  of 
the  vessel  arrested  in  the  course  of  the  voyage. 

If  the  ship  is  arrested  before  the  commencement  of  the 
voyage  (that  is  to  say,  before  the  time  of  the  risks  has 
begun  to  run  for  account  of  the  insurers  on  ship),  the  losses 
and  damages  happened  to  the  vessel,  and  all  expenses 
made  for  her  during  that  time,  are  foreign  to  the  insurers, 
because  they  were  not  yet  actual  insurers,  and  will  not  be 
so  until  the  moment  that  the  vessel  shall  have  set  sail.^* 
This  accident  is  then  considered  as  a  land  peril,  for  which 
the  insurers  are  not  responsible.^^ 

Thus,  the  days  employed  to  Jit  out  the  vessel  (mentioned 
in  Art.  5  '^)  will  be  at  the  charge  of  the  ship,  and  not  at 
that  of  the  insurers.  So,  the  loss  on  the  vessel,  damaged 
or  destroyed  by  any  peril,  during  the  time  of  the  arrest, 
and  before  the  commencement  of  the  risk,  vnll  concern 
the  owners  only,  without  their  having  any  recourse  against 
their  insurers,  &c. 
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But  the  insurers  will  answer  for  losses  and  damages     Chap.  XII. 

Q„  rii,i       V  V  V 

happened  to  the  body  of  the  vessel  during  the  time  of  the  Jjfl: !_ 


arresty  if  the  ship  is  arrested  after  the  risk  commenced.  ali^te?15tcr 
In  the  latter  case  they  will  bear  the  average  occasioned  by  commencement 
the  support  and  wages  of  the  sailors,  mentioned  in  Art.  16, 
tit.  dufret,  and  in  Art  7,  tit.  des  avaries.  (x)  ^^     In  the  same  »  Potuei,  n.  57. 
case  they  will  answer  for  all  losses  occasioned  by  a  peril, 
relatively  to  the  interest  insured. 
The  distinction  now  indicated  does  not  apply  to  the  J  6.  Low  on 

.  •  •  A       goods  during 

case  of  goods  insured,  because   in  conformity  with  Ar-  the  time  of  the 
tide  13,*^  and  custom,  they  are  at  the  risk  of  the  insurers,  i'^*de,coDtr 
from  the  moment  of  their  being  laden  on  board  the  vessel,  ^^s'®"*- 
(I  am  here  supposing  that  the  insurance  has  been  made 
without  determination  of  time). 

But  the  insurers  will  not  answer  for  deterioratums,  dimi- 
nutians  and  losses  which  shall  happen  through  the  proper 
vice  of  the  thing j  without  the  direct  and  immediate  concur- 
rence of  a  vis  fnqjor.  This  results  from  Articles  29  and 
60  ;*^  and  I  am  not  of  the  opinion  of  Valin  and  Pothier,*®  "^-  ** 
who  say  the  contrary,  for  it  is  quite  enough  that  the  mari- 
time risks,  properly  so  called,  are  prolonged  with  respect 
to  the  insurers,  without  their  being  subject  to  a  new  charge, 
from  which  Article  29  ^^  expressly  exempts  them.  "i»- 1. 

If  daring  the  time  of  the  arrest  the  merchant  has  caused 
his  goods  to  be  unloaded  to  prevent  their  spoiling,  this 
operation  will  be  at  his  expense,^  without  the  insurers  *^-^' *?;***• 
contributing  any  thing  thereto ;  and  should  he  not  reship 
them,  they  will  be  bound  to  return  the  third  of  the  pre- 
mium, only  in  the  special  case  provided  by  law.  But 
they  will  bear  the  average  mentioned  in  Art.  7.*^     "The  «Tit.deiavariei. 


(x)  In  English  law,  arrest,  detention  or  embai^go,  does  not,  like  capture, 
break  np  the  voyage  under  the  charter-party,  nor  put  an  end  to  a  contract  of 
tflfireightment,  but  the  voyage  is  still  supposed  to  be  proceeding.  Hence  the 
wages  and  support  of  the  crew  during  the  detention  are  not  chargeable  to  the 
underwriters  00  ship,  being  taken  to  form  part  of  the  ordinary  expenses  of  navi- 
gation compensated  for  by  the  freight.  The  Code  de  Commerce,  Art.  400  and 
403,  provides,  that  the  wages  and  support  of  the  crew  during  a  detention  of 
princes,  shall  be  particular  average  when  the  ship  is  chartered  for  the  voyage, 
tad  general  when  hired  at  so  much  a  month.    See  Arnould,  812. 
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Chap.  XII.     Support  and  wages  of  the  sailors  of  a  vessel  arrested  during 
*^*    '    '    her  voyage,  by  order  of  a  sovereign,  shall  be  reputed  general 


average^  if  the  ship  is  hired  by  the  month;  and  ii  for  the 
voyage f  they  shall  be  borne  by  the  ship  alonCy  as  particular 
average" 

Pothier  has  penetrated,  if  I  am  not  deceived,  tlie  motive 

»  Pothier,  n.  85.    of  the  distinction  made  by  this  article.^    "  The  price  of  the 

services,"  says  he,  '^  rendered  by  the  sailors  in  guarding 
and  preserving  the  goods  of  the  afFreighters,  being  one  of 
the  things  involved  in  the  freight ;  when  the  affireightment 
has  been  made  for  the  voyage,  the  master  who  receives  the 
freight  for  the  whole  voyage,  of  which  the  detention  of  the 
ship  makes  part,  is  to  furnish  the  service  of  his  sailors  for 
the  whole  time  of  the  voyage,  of  which  that  of  the  deten- 
tion forms  part. 

*^  The  master  owing  the  service  of  his  sailors  to  the 
affreighter  during  the  detention  of  the  ship,  as  well  as 
during  the  rest  of  the  voyage,  he  must  feed  and  pay  his 
sailors  at  his  own  expense  during  this  time,  and  during  the 
rest  of  the  voyage ;  the  affreighter,  then,  is  not  to  contribute 
any  thing. 

^'  On  the  contrary,  when  the  affreightment  is  by  the 
month,  the  master  not  receiving  freight  during  the  deten- 
tion of  the  vessel,  he  does  not  owe  the  service  of  his  sailors 
to  the  affreighter ;  the  latter,  then,  is  to  contribute  during 
this  period  to  the  wages  and  support  of  the  sailors  for  the 
service  he  receives  from  them." 

This  contribution,  then,  is  to  fall  on  the  insurers,  unless 
the  policy  contain  the  clause  free  of  average. 

§  6.  Abandon-        Commercial  adventures  require  celerity,    and   there  is 

meni  for  cause    nothing  SO  fatal  as  the  experience  of  delays.     The  Ordon- 

nance  desiring,  then,  to  reconcile  the  public  interest  with 
that  of  individuals,  allows  those  whose  vessels  are  arrested 
by  the  order  of  a  sovereign  to  make  in  certain  cases,  and 
after  the  lapse  of  certain  periods,  ruled  by  the  distance  of 

»  Art.  49, 50, 51,  placcs,  abandonment  to  their  insurers.^     Here,  however, 

is  a  case  where  arrest  of  princes  does  not  give  place  to 

M  Art,  52.  h.  t.     abandonment    "  If  the  ship,"  says  Article  62,^*  "  is  ar- 
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rested  by  virtue  of  our  orders  in  one  of  the  ports  of  our     Chap.  XII. 

Q   j-Lin     VYY 

kingdom,  before  the  voyage  commencedy  the  assured  shall  '- '- 


Dot  for  cause  of  the  arrest  abandon  their  effects  to  the 
insurers."  These  words,  before  the  voyage  commencedy  sig- 
nify before  the  risk  has  begun  to  run.  It  is  plain  that  in 
such  case  abandonment  is  not  admitted  under  pretext  of  an 
arresty  which  is  absolutely  foreign  to  the  insurers ;  but  if 
the  vessel  were  arrested  in  a  port  of  the  kingdom  after  the 
risk  commenced,  there  is  no  doubt  that  the  rule  will  have 
effect,  from  which  the  case  is  excepted. 

Valin,  in  explaining  this  article,  has  laid  down  several 
distinctions  which,  I  think,  he  would  have  spared,  had  he 
kept  in  view  the  fad,  that  the  Ordonnance,  in  speaking  of 
voyage,  always  intends  the  voyage  insuredy  viaggio.^     Its  »  see  infra,  ch. 
true  sense  has  not  escaped  Pothier.     *^  The  reason  of  the 
difference,"  says  he,*^  "  between  the  case  of  arrest  of  the  «  n.  59. 
ship  before  departure,  and  afterwards,  is,  that  tfie  time  of 
the  risks  for  which  the  insurers  are  bound  in  respect  to  the 
ship  commences  only  from  the  day  of  departure ;'*  this  is  the 
meaning  of  the  author  of  the  Guidon,  in  saying,^  that  »  ch. ». 
''  arrest  made  before  departure  of  the  ship  is  only  a  lafid 
danger,  for  which  the  insurer  is  not  bound."    Whence  it 
follows,  that  if  the  time  of  the  risk  has  commenced  before 
the  departure  of  the  vessel,  the  general  rule  will  govern. 


Section  XXXI. 

INTERDICTION  OF  COMMERCE. 

"  If  before  the  departure  of  the  ship,*'  says  the  Ordon-  §  1.  Interdiction 

tt  •.■!'.'  n  n  •     1      of  commerce 

nance, "  mterdiction  01  commerce  occurs  from  war,  reprisals,  ^(^  pi^^e  of 
or  otherwise,  with  the  country  to  which  she  was  destined,  the  J«|*>nation 

'  •'  ^  '  brfore  the  voyage 

charter-party  shall  be  determined,  without  damages  and  wmmMnced. 
losses  on  either  side."  ^  V^rt.  7,  tu.  dei 

chartes-parties. 

Interdiction  of  commerce  happens,  says  Valin,  from 
declaration  of  war,  or  reprisals,  or  a  prohibition  to  trade  in 
sach  a  place,  on  account  of  pestilence,  or  otherwise.    As  it 
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Chap.  XII.     has  happened  from  vis  major,  and  cannot  be  imputed  to 

SECT.  aAJLx. 

either  of  the  contracting  parties^  it  is  just,  if  there  he  no 

agreement  to  the  contrary ,  that  the  charter-party  be  deter^ 

"^■^jjj*®™-  >»     mined  without  damages  and  losses  on  ather  ride.* 

Valin  then  touches  upon  the  question,  whether  the  in- 
surance is  dissolved  in  the  case  where  there  has  been  inter- 
diction of  commerce  before  the  voyage  commenced.     It 

'  ^-  ^  seems  at  first  that  this  point  is  decided  by  Art.  37  :*  **  If  the 

voyage  (it  says)  is  entirely  broken  up  before  the  departure 
of  the  ship,  even  by  the  act  of  the  assured,  the  insuranoe 
shall  be  null,  and  the  insurer  shall  return  the  premium,  re- 
serving one  half  per  cent"  But  this  article,  says  Valin,  in 
speahhiff  of  the  departure  of  the  ship,  supposes  that  the  risks 
for  the  insurer  were  not  to  begin  before  the  time  of  the  vessd 
setting  sail.  If  then  they  have  commenced  sooner,  it  is  the 
same  with  the  voyaye. 

According  to  this  interpretation,  which  cannot  be  objected 
to,  I  distinguish,  and  I  say,  that  if  at  the  time  of  interdic- 
tion of  commerce  with  the  place  of  destination  the  risk  had 
not  yet  begun,  the  insurance  would  be  dissolved  actively 

*i7l1.*  *°^,        a«^d  passively.* 

ch.  16,  sect.  1.  r  J 

But  if  the  insurance  had  been  made  on  goods  which  at 
the  time  of  the  interdiction  were  already  laden,  or  on  the 
hull  of  the  vessel,  to  count  from  the  moment  of  taking 
cargo,  in  all  such  cases  the  insurance  would  remain  in  full 
force,  because  the  thing  insured  would  have  been  at  the 
risk  of  the  insurers  before  the  departure  of  the  ship.  The 
interdiction  of  commerce  is  a  peril  of  the  sea ;  it  suffices 
that  it  intervenes  after  the  risk  has  commenced,  to  preserve 
the  respective  rights  of  the  assured  and  insurer  entire. 
Because  in  such  case  the  charter-party  is  dissolved  as 
between  the  shipper  and  the  captain,  it  does  not  foUow  that 
the  insurance  is  also  to  vanish.  The  Ordonnance  does  not 
say  so ;  the  general  rules  it  establishes,  and  the  nature  of 
the  contract,  are  opposed  to  it :  for,  since  a  loss  happening 
in  the  port  itself,  by  lightning  or  other  peril,  would  have 
been  at  the  cost  of  the  insurers,  it  is  just  that  they  profit  by 
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the  premium  which  has  been  earned  to  them,  even  though     Chap.  Xll. 
the  risk  should  have  endured  but  a  moment  -J^ .- 


The  words  before  departure  of  the  shipy  before  the  voyage  Interdiction  of 
commenced^  found  in  Art  7,*  and  Art.  4,^  show  that  it  is  thcpfacTor 
otherwise,  when  the   interdiction  of  commerce  with  the  ^«^**"«  »ft«' 

'      ^       ^  the  voyage 

place  of  destination  happens  after  the  departure  of  the  ship^  commenced. 

or,  whidi  is  the  same  thing,  after  the  voyage  or  risk  com-  pJtte«*!*' *''*"***' 

menced.     Art  16^  says,  "  If  there  arrive  interdiction  of  ^jo^T 

commerce  with  the  countiy  for  which  the  ship  is  in  route,  '  Tit.  du  ftet. 

and  she  is  obliged  to  return  with  her  cargo,  there  shall  be 

due  to  the  master  only  the  freight  outward,  even  though 

the  vessel  has  been  affreighted  out  and  home."     In  this 

case  the  charter-party  subsists :  still  there  is  due  only  the 

freight  outward.     It  is  equity  that  decides  the  matter  thus 

betwe^i  the  master  and  the  shippers.^    The  sailors  shall  be  •  vaiin,  pag.  628; 

*^*^  PoChier,  torn.  2, 

paid  their  wages  in  proportion  to  the  time  they  have  served fi  ws-  884. 
The  premium  will  be  due  in  full  to  the  insurers,  seeing^  that  *  Art.  4,  tit.  de 

.  .  .  .      Tengagement. 

the  risk  continues  until  the  return.  The  insurers  on  ship 
will  be  held  for  the  wages  due,  and  the  subsistence  fur- 
nished to  the  crew  during  the  return  voyage,  deducting  the 
freight  outward  which  the  vessel  shall  have  earned;  and 
the  insurers  on  goods  will  be  bound  for  the  freight  outward, 
now  become  fruitless. 

In  August,  1781,  Jean  Joseph  Charronier,  commanding 
the  tartane  Colombej  was  chartered  at  Marseilles,  to  go  to 
Toulon  to  take  on  board  English  prisoners,  to  carry  them 
to  Mahon,  and  to  bring  back  to  Toulon  the  French  prisoners 
detained  at  Minorca.  By  permission  given  him  he  took  on 
freight  several  lots  of  goods,  on  which  the  shippers  had 
effected  insurance.  He  went  to  Toulon  to  take  in  the  Eng- 
lish prisoners,  and  left  there  under  the  English  flag.  On 
the  28th  of  August,  being  close  to  Minorca,  he  was  arrested 
by  an  armed  boat,  which  carried  him  to  Port  Cornely, 
where  he  found  Don  Moreno,  a  Spaniard,  commander  of 
the  sea  forces.  Charronier  then  learnt  that  since  the  19th 
of  August  the  island  had  been  taken,  and  that  the  Fort 
St  Phillippe  was  then  invested  by  the  Duke  de  Crillon, 
commander  of  the  land  forces.    He  was  forbidden  to  disem- 
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Chap.  XII. 
Sect.  XXXI. 


§  2.  Interdic- 
tion of  com- 
merce with  ano- 
ther  country. 

w  Art,  7,  tit.  det 
chartes-parties. 

"  Potbler,  torn.  2, 
pag.40S. 

"  Valin,  art.  7, 
tit.  des  chartea- 
partiet. 

"  Valin,  torn.  I, 
pag.  654. 


bark  either  goods  or  prisoners,  or  even  a  Minorcan  pas- 
senger who  was  on  board.  He  was  ordered  to  return  to 
Toulon.  He  returned  there,  delivered  the  English  prisoners 
to  the  Commissary-General  of  Marine  at  Toulon,  and  went 
back  to  Marseilles,  where  he  claimed  from  the  shippers  of 
the  goods  ihe  freight  outward. 

One  of  these  came  to  consult  me.  I  replied  to  him  that 
he  must  pay  the  freight ;  that  such  was  the  rule  established 
by  the  Ordonnance.  He  acquiesced  in  my  decision;  but 
turned  upon  his  insurers  for  indemnity.  The  insurers  went 
to  take  advice.  They  were  told  that  they  must  pay  this 
average^  and  they  did  so. 

If  there  happens  interdiction  of  commerce  with  another 
country  than  that  for  which  the  vessel  is  destined,  says 
Art.  7,  the  charter-party  shall  subsist  entire}^  And  Pothier : 
The  occurrence  of  a  war  does  not  discharge  the  parties  from 
their  respective  obligations.*^  So  Valin:  the  captain  cannot 
claim  any  augmentation  of  freight^^  And  again :  The  en- 
gagement of  seamen  stands  on  both  sides.''  Nevertheless, 
an  arrSt  of  the  council  of  20th  May,  1744,  in  the  case  of 
vessels,  fitted  out  for  the  cod  fishery  on  the  banks  of  New- 
foundland, not  being  able  to  proceed  on  their  voyage,  in 
consequence  of  a  declaration  of  war  against  England,  fully 
released  and  discharged  the  owners,  captains,  seamen  and 
others,  from  all  their  engagements  on  both  sides.  At  this 
time  there  was  no  interdiction  of  commerce  with  the  places 
of  destination  of  our  French  fishing  vessels.  Nor  was  it 
one  of  the  cases  specially  provided  for  by  the  Ordonnance. 
Apparent  danger  is  not  a  reason  with  the  Ordonnance  for 
annulling  the  contract.  War  is  in  the  place  of  rocks  and 
storms.  I  think,  then,  that  this  arr^t,  dictated  by  a  spirit 
of  equity,  and  by  reasons  of  state,  is  not  to  be  drawn  into  a 
precedent,  nor  still  less  considered  as  a  general  law. 

As  regards  the  insurances,  it  is  certain  that  they  are  not 
in  any  way  altered  by  interdiction  of  commerce  with  any 
other  country  than  that  of  the  destination  of  the  ship,  before 
or  after  the  voyage  commenced.  In  fact,  the  insurers 
answer  for  losses  happened  at  sea  through  declaration  of 
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war  and  reprisals.^*    They  cannot  therefor  require  either     Chap.  Xll. 
augmentation  of  premium  or  dissolution  of  contract^*    But     **^* 


if  the  risk  had  not  yet  commenced^  the  assured  would  be  u  supra,  chis. 
allowed  to  break  up  the  projected  voyage,  and  claim  back  ******* 
the  premium,  saving  the  tax  for  signature.*^    In  this  last  I|^°J"'5'i*.'» 
case,  the  insurance  would  disappear  defectu  materus.  f*^  ^'  **•  ■^*- 


Section  XXXII. 

VESSEL  TAKEN  FOR  THE  SERVICE  OF  THE  SOVEREIGN. 

By  the  Roman  law,  the  owners  of  vessels  were  obliged  §  l.  Thesove- 
to  furnish  their  vessels  for  the  transport  of  com,  and  for  m^haDt 
other  public  necessities :  Ciim  amnes  in  commune,  si  necessitas  l^^^  oTtheT 
exegerity  conveniat  utilitatibus  pvblicis  ohedire,^     It  is  the  »^*«. 
same  with  us.    The  merchant  ships  Zephir  and  CoTistance,  biu'nonexciuAn-' 
anchored  in  the  port  of  Bordeaux,  were  wanted  for  the 
king's  service.    The  owners  refused  to  submit  to  the  orders 
of  the  Commissary  of  Marine,  against  whom  they  issued 
legal  process.     But  they  were  forced  to  yield  to  the  re- 
quisition of  the  government,  by  an  arr£t  of  the  council, 
rendered  against  them  24th  September,  1781. 

Not  only  may  the  king  take  the  ships  of  his  subjects  for 
the  service  of  the  state ;  he  has  besides  authority  to  employ 
in  the  same  manner  foreign  vessels  found  in  his  ports  :  in 
which  the  law  of  nations  is  not  violated.  The  practice  of 
Europe,  says  Vattel,  conforms  with  this   maxim.^    And  •  vattei,  iit.  2. 

^  ch.  9,  )  121. 

again  he  remarks :  Sovereigns  who  thus  take  national  or 
foreign  vessels  for  their  service,  never  fail  to  pay  them  a 
suitable  freight. 

But  if,  while  so  employed,  the  vessel  is  lost,  or  captured  §  2.  U  the 
by  the  enemy,  must  the  sovereign  pay  her  value?     The  rorerof^he" 
doctors  are  not  a&nreed  on  this  point.     Some  maintain  the  vcMelsiakeo  for 

°      ,  .        *  service  of  the 

negative,  saving  certain  qualifications  drawn  from  what  was  sutei 
practised  at  Rome.'    Others  say  that  the  state  shall  pay  *  Pemiui  and 
the  loss.^     I  think  it  depends  on  the  conditions  contained  v^g-  ^s/. 
in  the  order  of  the  king :  and  that  if  the  sovereign  has  not  c.  eod. ;  Mar- 

^  ^  quard.  lib.  2,  cap. 

5,  n.  46. 
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Chap.  XII.     made  himself  responsible  for  the  perils  of  the  sea,  it  is  for 
'^' 1  the  owners  to  provide  themselves  with  insurance. 

In  1747,  the  king  had  affreighted  at  Marseilles  divers 
vessels  to  carry  troops  to  Genoa,  and  had  promised  that 
in  case  of  stranding  or  capture,  he  would  pay  the  value. 
They  arrived  safely  at  Genoa,  mider  the  escort  of  M. 
de  Levi,  captain  of  the  galleys.  The  pinque  Vierge  de 
Misericorde,  Captain  Vence,  was  among  them.  M.  de 
Levi  directed  her,  on  the  11th  April,  1747,  to  return  to 
Marseilles,  to  wait  further  orders.  On  the  24th  of  the 
same  month,  the  wife  of  Captain  Vence  effected  insurance 
for  600  livres,  for  account  of  her  husband,  out  from  Genoa, 
on  the  hull  of  the  said  pinque.  Two  days  after  leaving 
Genoa,  she  was  taken  by  the  English. 

Claim  was  made  upon  the  king  for  payment  of  die  lost ; 
the  minister  replied  that  it  was  only  for  vessels  taken  on 
the  voyage  out,  and  in  the  actual  service  of  his  majesty, 
that  the  king  was  bound  to  pay  the  value,  but  not  for  tho9e 
taken  on  the  return  voyage  and  after  discharging  ;  that  the 
return  was  the  consequence  of  the  service,  not  the  service 
itself.     (It  is  otherwise  at  the  present  day.) 

On  21  St.  March,  1748,  Captain  Vence  proceeded  against 

the  Sieur  Jean  Baptiste  Fabre,  his  insurer.     The  latter  set 

•  h.  t.  up  in  reply.  Art.  24  of  the  Ordonnance,*  contending  that 

the  insurance  subscribed  by  him  was  null,  because  the 
king  was  and  must  be  insurer,  both  out  and  home.  Sen- 
tence, 27th  January,  1750,  condemned  the  insurer  to  pay 
the  600  livres  insured. 

This  gives  occasion  for  some  remarks. 

1.  If  the  vessel  insured  is  taken  for  the  king's  service 
before  the  risk  commenced,  the  insurances  on  the  hull  will 
be  null,  because  of  the  breaking  up  of  the  voyf^.  2.  If 
the  vessel  insured  is  taken  for  the  king's  service  after  the 
risk  commenced,  the  insurances  on  the  hull  will  remain  in 
force ;  for  by  the  Ordonnance  the  insurers  are  to  be  liable  for 
arrest  of  princes,  and  for  change  of  route  or  voyage.  Any 
payment  the  king  should  make  on  account  of  the  loss 
would  be  so  much  in  discharge  of  the  insurers.     3.  If  the 
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vessel  is  taken  for  the  king's  service  before  the  goods  have    Chap.  Xll. 

been  shipped,  the  insurances  on  cargo  will  be  null.     4.  If ' * 

the  vessel  is  taken  for  the  king's  service  after  the  goods 
have  been  laden  on  board,  the  insurances  on  cargo  will 
remain  in  force,  because  the  risk  had  already  commenced. 

In  the  last  case,  if  the  assured  withdrew  his  goods,  to 
keep  or  to  dispose  of  them  on  shore,  the  risk  would  be 
terminated ;  but  the  premium  would  be  earned  to  the  in- 
surers. In  the  same  case,  the  assured  is  allowed  to  em- 
bark his  goods  on  board  another  vessel  at  the  risk  of  the 
insurers.^  «  vid.  vaiin,  pag. 

125;  Pothter,  n. 

If  the  insurers  are  at  hand,  the  arrest  must  be  notified  ^^' 
to  them,  and  the  vessel  that  is  to  be  subrogated  to  the  first 
declared  to  them.     But  if  the  arrest  occurs  in  the  course 
of  the  voyage,  it  suffices  to  act  for  the  best  in  procuring 
another  ship,  saving  notice  to  the  insurers  as   soon  as 

•«.rw.«:k1^  7  *  Guidon,  ch.  9, 

possible.^  art.  3  and  4. 

If  the  captain  of  the  vessel  is  taken  for  the  kinsc's  service  J  3.  Captaio 

.  taken  for  the 

either  before  or  after  the  voyage  commenced,  the  insur-  king's  service. 

ances  are  not  affected  by  it,  even  though  the  clause  or 

other  for  him  has  not  been  stipulated,  because  it  is  a  case 

of  vis  major.     The  insurers  run  the  risk  on  the  vessel, 

though  commanded  by  another  captain.®  L^^i^**"'  ^^'  ^' 


Section  XXXIII. 

MERCHANDIZE  TAKEN   FOR  THE  SERVICE  OF  THE 

SOVEREIGN. 

If  in  the  course  of  the  voyage  the  goods  insured  are 
taken  by  a  firiendly  sovereign  for  public  necessity,  it  seems 
that  the  assured  may  directly  make  abandonment  to  the 
insurers,  and  demand  from  them  the  loss,  even  though  the 
sovereign  should  pay  their  value.  Such  is  the  doctrine  of 
Casaregis^  and  of  Roccus.*  It  suffices  (say  Casaregis*  »  imw.  i.  n.  4«. 
and  De  Luca*)  that  the  thing  insured  has  not  been  brought  ,  ^  ^'j^  ,  „ 
to  the  destined  place,  to  entitle  the  assured  to  consider  it  1®!*  , 

*^  '  *  De  Luca,  de 

as  lost.  credito,  diac.  106, 

n.  II. 
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Chap.  XII.         The  Guidon*  decides,  that  "  if  the  vessel  pursuing  her 

SBCT.     XXXIII*  A  ■%  n  At  *A  t^  A 

voyage  were  arrested  trom  the  necessity  of  any  country, 

and  ch.' 9,  art.' 13.  independently  of  war,  as  for  provisions  or  other  commo- 
dities on  board,  the  insurer  shall  bear  the  damage  on  the 
non  sale,  and  shall  pay  the  price  on  valuation,  or  for  $o 
much  as  he  has  not  run  the  risk  on  to  the  place  of  destina- 
tionJ"  And  again,  the  assured  shall  be  bound  to  toait  six 
months,  during  which  time  he  shall  make  his  pursuits  to 
recover  payment ;  but  if  within  the  said  time  no  payment,  he 
may  make  abandonment,  &c. 

<  Art.  49,  h.t.  Valin^  says, ''  that  if  the  sovereign  who  makes  the  arrest 

takes  the  effects  of  the  cargo,  and  pays  for  them  the  price 
they  would  have  sold  for  at  the  place  of  their  destination, 
the  assured  has  nothing  to  claim  from  the  insurers ;  but  if 
he  gives  only  a  lower  price,  tlie  insurers  are  bound  to  supply 

»  N.  S7.  the  just  priceJ"     Pothier^  says,  "  when  the  sovereign  has 

taken,  in  a  case  of  need,  the  goods  insured,  and  paid  their 
price,  the  assured,  being  paid  the  price  of  his  goods,  suffers 
no  loss,  and  consequently  has  no  recourse  against  the  in- 
surers.*'   The  question  was  thus  decided  by  the  Rota  of 

•  Supra,  lect.  SO,    GcUOa.® 
§2. 

I  have  known  the  same  question  present  itself  twice 
with  us. 

1.  The  barque  L'Heureux  St.  Victor,  Captain  Dauphin, 
coming  from  Metelin,  laden  with  oil  for  account  of  Jean- 
Pierre  Bremond,  of  Marseilles,  touched  at  Malta,  where 
she  performed  quarantine.  The  captain  was  called  on  by 
the  authorities  to  discharge  the  oil  for  the  necessities  of  the 
island.  He  refused  to  do  so,  and  claimed  the  protection  of 
M.  Bailli  d'Auvergne,  the  French  charge  at  Malta.  The 
latter,  on  the  ground  of  an  undertaking  by  the  government 
of  the  island  to  pay  for  the  whole  cargo  of  oil  the  price  that 
should  be  current  at  Marseilles  the  day  of  the  vessets  arrival 
there,  directed  Captain  Dauphin  to  surrender  the  oil,  under 
inspection  as  to  leakage  and  just  measurement. 

Bremond,  having  advice  of  this  event,  made  abandon- 
ment to  his  insurers,  and  claimed  payment  from  them  of 
the  loss.     Sentence,  26th  November,  1745,  rejected  his 
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claim.     Arr&ij  22nd  June,  1746^  on  the  report  of  M.  de     Cuap.  Xll. 

Laorisy  affirmed  this  sentence.     Bremond  appealed  to  the    — '- 

conseil  en  cassation.  His  appeal  was  dismissed.  He 
claimed  that,  during  the  stay  of  the  vessel  at  Malta,  there 
had  been  leakage ;  that  he  had  been  obliged  to  pay  com- 
missions, &c.  But  the  sole  reason  that  had  induced  him 
to  protract  the  proceedings  so  far  was,  that  the  price  of  oils 
had  fallen  at  Marseilles  at  the  period  referred  to. 

2.  The  tartane  Vierge  de  Chrdce,  Captain  Boyer,  sailed 
from  Syria,  laden  with  com  for  account  of  Jean-Jacques 
and  Pierre  Amoux.  She  put  in  at  Cyprus.  The  cargo 
was  claimed  for  the  necessities  of  the  country.  The  French 
consul,  on  the  faith  of  a  declaration  by  the  authorities  of 
the  island,  that  they  would  purchase  the  com,  directed 
Captain  Boyer  to  surrender  it.  Subsequently  the  corn  was 
discharged  and  paid  for. 

The  Sieurs  Amoux  made  abandonment,  and  proceeded 
against  their  insurers.  Our  Court  of  Admiralty,  by  sen- 
tence 17th  September,  1776,  condemned  the  insurers  to 
pay  the  sums  insured.  Arr^t,  1st  April,  1778,  on  the  report 
of  M.  Pazery  de  Thorame,  reversed  this  sentence,  and  (as  I 
leamed  from  one  of  the  judges)  decided  this  position,  that 
where  there  is  no  lesion  in  the  forced  sale  of  effects  arrested 
by  a  friendly  sovereign,  there  is  no  room  for  abandonment, 
nor  for  any  other  action  against  the  insurers. 

It  remains  to  examine  what  is  to  be  understood,  in  such 
case,  hy  lesion, 

I  think — 1.  That  the  assured  should  be  well  satisfied,  if 
lie  is  paid  the  value  of  his  goods,  on  the  footing  of  what 
they  would  have  sold  for  in  the  place  of  destination.     2. 
"That  if  he  has  received  a  less  price,  it  suffices  that  he  reco- 
ver their  first  value,  less  the  premium  of  insurance,  freight, 
imd  other  charges,  without  any  reference  to  the  profits 
expected  on  the  goods.^    Such  is  the  doctrine  of  Targa.'®  •  Art.  is,  h.  t 
Perche,  says  he,  in  materia  rf'  assicuratione,  si  ha  risguardo  284. 
al  puro  danno,  nan  alV  utile  che  si^  perde.     3.  Notwith- 
standing the  clause  free  of  average,  the  insurers  are  bound 
for  the  lesion  (understood  in  the  sense  just  determined), 

F  F 
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Chap.  XII.     bccause  this  is  the  case  o(  b.  disturber,  different  in  its  nature 

Sect.  XXXIII.  /•  i  n    i 

trom  average,  properly  so  cailed. 


Section  XXXIV. 

VESSEL  DELAYED  BY  FEAR  OP  ENEMIES,  TEMPEST  OB  OTHBB 

CAUSES. 

$  1.  Stopped  by      When,  in  order  to  avoid  an  enemy,  a  vessel  in  the  course 

of  her  voyage  stops  in  a  port,  or  under  the  cannon  of  a  fort, 
the  expenses  made  during  this  forced  detention  are  general 
average.  Tribunalia  maris  communitir  admiserunt,  says 
Casaregis,  ut  nempi  si  navis  fatalithr  incideret  in  hostes, 
eosque  evitandi  causa  fugam  arriperet,  et  partum  aliquem 
adiret,  et  ibi  sub  prasidio  arnica  tarmentaruB  arcis  permme- 
ret  quousque  recederent  hostiles  naves,  totum  staluB  damman 

>  c^aregi.,  dbc.   vcr  contributioncm  communem  reparatar> 

19  n.  42"  T&rira. 

cap.6o,  pag.2S6;       The  bark  Marthe-Maqdeleine.  Captain  Sellon,    stayed 

Valin.  torn.  1,  .  if  ^  r  ^  J 

p^-  ^3.  some  time  at  Smyrna,  and  afterwards  at  Malta,  to  avoid  the 

English,  who  were  cruising  close  by.  I  was  named  arbi- 
trator with  M.  Brc^s.  By  sentence,  22nd  August,  1758, 
we  decided — 1.  That  the  wages  of  the  crew,  hired  by  the 
month,  were  to  be  reduced  by  one-half  during  the  forced 
stay.  2.  That  this  one-half  of  wages,  and  the  entire  sub- 
sistence during  the  said  time,  should  enter  into  general 
average.  Our  sentence  was  affirmed,  on  this  point,  by 
arret  of  30th  June,  1760,  on  the  report  of  M.  D'Orsin. 
It  matters  not  whether  the  arrest  happens  by  order  of  a 
sovereign,  or  by  any  other  vis  major. ^  If  the  insurers  had 
not  h^exifree  of  average,  they  would  have  been  condemned 
to  bear  this  loss,  relatively  to  the  risk  taken  by  them. 

Roccus^  reports  a  judgment  rendered  by  the  Knglish 
consul  at  Naples,  imder  these  circumstances.  Robert 
Suanslei,  an  Englishman,  captain  of  the  vessel  Erric  Bcmr 
naventure,  took  in  at  Smyrna  a  cargo  destined  for  Leghorn. 
In  the  course  of  his  voyage  he  learnt  that  a  Dutch  squar 
dron  was  in  the  neighbourhood  of  Leghorn,  where  he  coukl 
not  appear  without  risk  of  being  captured.    (War  was  thai 


«  Art.  8,  tit.  des 
chartes-partiet. 


s  Reap.  30. 
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declared  between  England  and  Holland.)     He  put  in  at  j,^"^'-  ^^^• 

Naples;  and,  by  a  petition  presented  to  the  English  consul,     — ^ 

demanded  to  be  allowed  to  discharge  his  Yessel  at  Naples ; 
and  required  moreover  payment  of  the  whole  of  his  freight. 
An  agent  was  appointed  to  watch  over  the  interests  of  ab- 
sent parties,  and  protect  their  rights. 

The  consul  called  to  his  aid  a  lawyer  and  five  English 
merchants ;  and,  having  heard  the  advocate  of  the  captain, 
the  agents  of  some  of  the  shippers,  and  the  agent  of  the 
absent  parties,  determined,  considering  the  circumstances 
of  the  case,  and  the  manifest  peril  the  captain  would  be  in 
if  he  continued  the  voyage,  that  the  captain  should  be  per- 
mitted to  discharge  the  goods,  and  adjudged  him  the  entire 
freight,  &c.  If  such  a  case  presented  itself  with  us,  the 
freight  would  be  allowed  only  in  proportion  to  the  voyage 
jperf armed;  but  the  premium  would  be  wholly  earned  to 
the  insurers. 

No  attention  is  paid  to  delays  caused  by  contrary  winds  $  2.  Arre«i  oo 
or  by  calms.     If  it  were  otherwise,  there  is  no  voyage  that  pett. 
^^ould  not  give  rise  to  a  thousand  disputes  on  this  point*     Jird*"ft?^*  *^' 
By  the  Declaration  of  27th  August,  1779,^  "when  the  $3.  Anwtto 
^^ressel  shall  be  ready  to  receive  her  return  cargo,  she  is  ^{^    *  *^ 
be  subjected  to  a  visit  for  the  purpose  of  verifying  the  *  ^^-  ^• 
verages  happened  in  the  course  of  the  voyage  from  perils 
f  the  sea,  or  the  proper  vice  of  the  vessel.*'    If  the  captain 
ttempted  to  set  sail  before  these  averages  had  been  re- 
the   French  magistrate  could  prevent  him  from 
oing  so,  and  even  proceed  of  his  own  authority  to  cause 
necessary  repairs  to  be  made :  the  whole  at  the  expense 
f  the  vessd.     In  the  case  where  this  average  proceeds  from 
peril  of  the  sea,  the  shipper  is  bound  to  wait  or  to  pay  the 


freight.^    In  this  same  case,  the  wages  of  the  sailors,  •  ordon.  «rt.  ii. 

^ ^      "2^  7  &        ^  9  tit.  du fret;  ibiQ. 

^^^gaged  by  the  month,  suffer  neither  suspension  nor  dimi-  v*wn»p««-^i»- 
ution,  seeing  that  the  seamen  are  bound  to  work  at  the 
^«pairs. 

The  reparation  of  this  damage,  caused  by  a  peril  of  the 
*ea,  is  at  the  charge  of  the  insurers,  unless  they  have  stipu- 
^ted  the  clause  ^r^  of  average. 

ff2 
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Chap.  XII. 
Sfct.  XXXIV. 

§  4.  Arrest 
from  the  fault  of 
the  captain  or 
assured. 

»  Art.  9,  tit.  du 
fret. 

»  Art.  10,  tit.  du 
fret. 

Oo  account  of 

contrabaod 

goods. 


§  5.  Rdglement 

of  1781. 

*  Guidon,  ch.  9, 
art.  8 ;  Valia, 
tom.  2,  pag.  118. 


"  If  the  vessel  is  delayed,"  says  tlie  Ordonnance, "  during 
her  route,  or  in  the  place  of  her  discharge,  by  the  act  of  the 
merchant  affreightery  the  cost  of  the  delay  and  the  entire 
freight  shall  be  due  to  the  master.'*^  Again  :  <*  The  master 
shall  be  held  for  the  damages  and  losses  of  the  affreighter, 
if  by  his  act  the  ship  is  delayed  or  arrested  at  the  place  of 
her  discharge,  or  during  the  voyage."®  The  insurers  do 
not  answer  for  this  accident.^  As  to  the  arrest  of  the  ship 
for  cause  of  contraband,  or  because  she  carries  hostile 
goods,  see  sects.  22,  47,  and  51  of  the  present  chapter. 

The  Ordonnance  of  3rd  March,  1781,  directs,  "  that 
when  vessels  shall  be  detained  in  the  ports  of  the  Levant 
by  order  of  the  authorities  of  the  country,  or  of  the  French 
ambassador,  and  consuls  or  vice-consuls,  from  fear  of  pri- 
vateers or  pirates,  or  on  account  of  the  plague  breaking 
out  on  board  the  said  vessels,  there  shall  be  paid  only  half 
wages  to  the  crews  during  the  whole  time  of  detention,  to 
be  certified  by  the  French  ambassador  at  Constantinople, 
or  by  the  consuls  and  vice-consuls  at  other  ports."  This 
half  wages  during  the  time  of  detention  is  to  enter  into 
general  average,  at  the  charge  of  the  insurers,  unless  they 
have  stipulated  the  agreement /ree  of  average. 


Section  XXXV. 


$  I .  The  in. 
surers  answer 
for  losses  and 
damages  occa- 
sioned by  de- 
claration of 
war. 
1  Art.  26,  b.  t. 

'  Forms  of  Mar- 
■eillef,  Bordeaux, 
Nantes,  Rouen, 
Antwerp,  Ham- 
burg, Aiicona. 

$  2.  Custom  of 

the  ancients  iu 

their  declaration 

of  war. 

'  Supra,  cb.  3, 
sect.  3  and  4. 


DECLARATION  OP  WAR. 

The  Ordonnance  ^  places  at  the  risk  of  the  insurers  losses 
happening  at  sea  by  declaration  of  war.  This  provisicHiy 
which  conforms  to  principle,  is  found  repeated  in  all  the 
forms  by  which  the  insurers  answer  for  the  case  of  war, 
of  enemies  known  or  unknoum.^  The  intervention  of  war  is 
not  a  reason  for  augmenting  the  premium,  unless  it  has 
been  stipulated.^ 

The  custom  of  civilized  nations  has  always  been  not  to 
commence  war  until  after  signifying  to  the  enemy  the 
grievances  complained  of,  and  exhorting  to  reparation  for 
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the  wrongs  received.     At  this  day  war  is  declared  at  home,     Chap.  Xll. 

,_  .  ..«,  I  «.  11-  11     Sect,  XXXV. 

Without  going  to  signify  it  to  the  enemy.     It  is  pubhshed 

in  manifestos.^    "  The  formalities,"  says  Burlamaqui,*  "  ob-  i  he  formalities 
served  by  different  nations  in   declarations  of  war,  are  are  immaterial, 

•^  ^     ^  '  proTided  the 

arbitrary.     It  is  immaterial  what  the  form  may  be,  so  that  opposing  sove- 
the  opposing  sovereign  does  not  remain  m  ignorance  of  it.    formed  thereof. 

These  formalities,  of  which  the  necessity  is  derived  from  §  3.  Necessity 
principles  of  justice  and  natural  equity,  characterize  legiti-  Jf'war.*'*  °° 
mate  warfare:    Nullum   helium  justiim,  says  Cicero,  nisi  J^v^*«ei, hv. 3, 
quody  aut  rebus  repetitis  geratuVy  aut  denundatum  ante  sit  'Burimnaqui. 
et  indictumfi    Hostes  sunt,  says  the  Digest,  quihus  helium  e  cicero,  de  oflic. 
puhlici  populus  Romanus  decrevit ;  vel  ipsi,  populo  Ho- 
mono  J    PufTendorf  ®  says,  that  acts  of  hostilitv,  not  preceded  '  t--  «*»  ff.  de 
by  a  formal  declaration  of  war,  pass  almost  for  piratical  J;^}*^^  *."{*'*» 
cniizings  or  pure  robberies.^     "Informal  and  illegitimate  *Liv. s, ch. 6, 
war,"  says  Vattel,^®  "  is  called  with  more  reason  a  hrigan-  JJ*^-  ^jj^j".* •. 
dagey  "  When  one  nation  declares  war  against  another,"  A  declaration 
says  Grotius,  "  the  declaration  becomes  reciprocal."^*  fic^"***  **" " 

Although  hostilities  not  preceded  by  declaration  of  war  $  4.  Hostilities 
are  true  hrigandages,   still   they  suffice  to  constitute  the  gtate^of  wan* 
state  of  war  between  the  two  nations.*^    The  people  thus  '•  vattei.  lib.  3, 

^      ^  ch.  4,  i  68. 

attacked   may  defend   themselves,   without  need   of  any  >»  orotiu*,  iw.  3, 
preliminary  formality.  >'     The  hostilities  exercised  by  the  n  supra,  ch.  s, 
English  in  1765,  without  declaration  of  war,  revolted  all  *Tt  \    ,. 

o  '  >  u  Grotius,  liv.  3, 

Europe.  *^^' '» *  *• 

The  order  to  cruize  against  the  enemy  is  supposed  to  be  $  5.  Effect  of 
given  only  to  those  who  have  been  armed  by  public  autlio-  ^ar  between 
rity.     Every  individual  who,  without  special  commission,  |^e  iw^^h^^ti?^ 
should  commit  hostile  acts  against  the  subjects   of  the  nations. 
enemy  not  attacking  him,  would  be  guilty  of  brigandage. 
This  point  will  be  treated  of  in  Section  37  of  the  present 
Chapter,  §  1.     In  Chapter  IV.,  Sect.  9,  I  have  examined  is  comroerce 
whether  declaration  of  war  interdicts  all  further  commerce  iween  the  re- " 
between  the  respective  subjects  of  the  hostile  nations  (y).  ^^**/®  ^^^' 

{ff)  Louis  XIV.,  by  his  famous  minister  Colbert,  in  declaring  war  against 
tjie  Spanish  low  countries  in  1673,  excepted  the  maritime  commerce  between  the 
two  nations  from  all  injury  or  reprisals,  and  by  a  special  Ordonnance,  subse- 
quently promulgated,  provided  for  its  complete  protection  from  hurt  and  im- 
pediment. 
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Chap.  XII. 
Sect.  XXXV. 

Is  it  allowed  to 
leixe  the  goods 
of  enemy  s  sub* 
jects  found  with 
us  at  the  time  of 
declaration  of 
warl 

i«  LiT.  5,  ch.  33 
and  34. 

^  LiT.  20,  ch.  13. 


I*  Vattel,  Ub.  3, 
ch.  4. 

Debts  and  ere* 
dit8  contracted 
for  matters 
anterior  to  the 
war. 


"  Vid.  Wolff, 
i  1184  and  1198; 
Orotius,  lib.  3, 
cap.  6,  )  4. 

»  Vattel,  lib.  3, 
ch.  5. 


1  am  about  to  consider  now  some  other  points  relating  to 
this  matter. 

The  Statute  of  Marseilles^*  declares,  that  in  case  of  war, 
effects  found  in  Marseilles  belonging  to  the  enemy's  sub- 
jects shall  be  respected;  and  it  grants  these  a  delay  of 
twenty  days  to  go  out  of  the  town,  unless  permitted  to 
remain  there.  Montesquieu^^  informs  us  that "  the  Magna 
Charta  of  the  English  forbids  the  seizing  and  confiscating, 
in  case  of  war,  the  merchandize  of  foreign  merchants,  unless 
by  way  of  reprisals."  The  edict  of  the  month  of  March, 
1669,  directs  that  **  upon  a  declaration  of  war,  enemy's  sub- 
jects shall  be  exempt  from  the  right  of  reprisal,  and  may 
withdraw  their  effects  out  of  the  kingdom  toithin  three 
months.'^  This  delay  is  simply  comminatory.  It  has  been 
prolonged  by  several  treaties  of  commerce,  and  amongst 
others  by  that  concluded  between  the  king  and  the  United 
States  of  North  America,  the  6th  February,  1778.  Such 
treaties  are  nothing  more  than  declaratory  of  the  common 
law.  In  effect,  he  who,  on  the  public  faith,  has  come 
amongst  us  to  trade,  or  for  other  lawful  cause,  is  not  to  be 
treated  as  an  enemy,  simply  because  war  breaks  out  be- 
tween his  nation  and  our  own.^^ 

The  credits  that  a  foreigner  has  amongst  us,  at  the  time 
of  declaration  of  war,  remain  entire.  If  forced  himself  to 
withdraw,  he  is  allowed  to  leave  his  procuration  with  a 
friend  to  demand  what  is  due  to  him,  and  sue  his  debtors 
at  law. 

Some  publicists  have  maintained  that  in  strictness  the 
sovereign  might  appropriate  to  himself  the  sums  due  from 
his  subjects  to  those  of  the  enemy  ;^7  but  Vattel  informs 
us,  that  at  this  day  the  practice  of  all  the  sovereigns  of 
Europe  has  relaxed  and  set  aside  this  rigour."  During 
the  present  war  the  English  themselves  have  afforded  an 
instance  of  this,  as  appears  by  this  extract  from  the  Gazette 
de  France  of  3rd  August,  1781 : — "  Our  insurers  (it  is 
English  who  speak),  after  our  rupture  with  Holland,  had 
refused  to  pay  the  Dutch  merchants  insurances  effected 
in  the  months  of  November  and  December,  1780,  and 
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consequently  before  the  declaration  of  war.     The  principal     Chap.  Xll. 

reason  for  refusing  to  do  so  was,  that  engagements  with   -^^ 1 

individuals  of  a  neutral  nation  became  void  as  soon  as  this 
nation  ceased  to  be  neutral  during  the  voyage  insured ;  but 
a  solemn  judgment  of  the  King's  Bench,  presided  over  by 
Lord  Mansfield,  has  confirmed  the  engagements  under- 
taken by  our  insurers  with  the  Dutch,  seeing  that  the 
occurrence  of  war  is  one  of  the  principal  risks  provided 
against  by  insurance." 

The  noise  of  arms  does  not  penetrate  into  the  sanctuary 
of  justice.  The  judge  is  the  minister  of  the  laws.  He 
pays  no  respect  to  persons :  Non  accipietis  cujusquam 
personam,  quia  Dei  judicium  est^^  ^^  ^1"?"*°'  ^^' 


Section  XXXVI.     • 

REPRISALS  AND  LETTERS  OF  MARQUE. 

" The  right  of  reprisals^*  says  Valin,  "  is  what  belongs 
to  every  sovereign  and  independent  ruler,  to  do  justice  to 
himself  for  the  wrong  done  him  by  another  prince  or 
his  subjects,  and  for  which  he  has  received  no  satisfac- 
tion." And  again :  "  It  is  a  power  belonging  to  sove- 
reigns, to  grant  letters  to  their  subjects  to  authorize  them  to 
seize  property  belonging  to  the  subjects  of  another  sove- 
reign, to  indemnify  themselves  for  the  wrong  they  have 
received  from  them,  and  for  which  reparation  has  been 

refused."*  «  Valin.  Xraite 

des  prises,  ch.  20, 

^^ Letters  of  marque  or  of  reprisals,"  says  the  Ordonnance,  "•  ^* 
''are  letters  tliat  the  king  grants  to  those  of  his  subjects 
whose  ships  or  other  effects  have  been  captured  or  arrested^ 
independently  of  war,  by  the  subjects  of  other  states,  and 
which  confer  on  the  recipients  the  liberty  of  indemnifying 
themselves  for  what  has  been  unjustly  taken  from  them."*    «  ah.  i  and  e,  tu . 

-f         *'  des  lettres  de 

Whether  the  letters  of  marque  have  been  granted  on  the  2*2S"*'  ***^'^' 
request  of  an  individual,  or  reprisals  have  been  ordered 
proprio  motu  by  the  sovereign  for  public  cause,  they  have 
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Cbap.  XII.     no  other  object  than  that  of  repairing:  the  wrong  that  has 

Q  YYYVT  *  o  ^ 

— ' *  been  suffered.     It  is  an  imperfect  war,  and  a  last  attempt 

» vid.  Grotiui,     made  before  coming  to  open  war.'     Vattel*  observes,  "  that 

llD«  9|  CAp*  2 1 

Puffendorf,  lib.  8.  ^hcn  it  is  dcsircd  to  make  use  of  this  means,  because 

cap.  0,  {  19.  ' 

*  i  345-  deemed  a  milder  remedy  than  war,  the  reprisals  should  not 

be  general.     The  grand  Pensionary  de  Witt  said  well :  /  do 
not  see  any  difference  between  general  reprisals  and  open 

•  Art  26,  h.  t.      war  !    According  to  the  Ordonnance/  the  insurers  answer 

for  losses  and  damages  that  happen  at  sea  from  reprisals^ 
just  or  unjust,  on  the  part  of  any  nation  whatever,  provided 
the  assured  has  not  given  occasion  for  them  either  by  him- 
self or  his  agents. 
Etymology  of  The  Marseilles  form  throws  upon  the  insurers  losses  and 
GOD^amaniue.     damages  that  happen  from  marque  and  countermarque.     In 

Spanish  marcha  signifies  the  action  of  an  army  that  is  in 
movement;  and  contramarcha,  a  march  that  is  made  to 
oppose  that  of  the  hostile  army.  Marca  in  Italian  signifies 
country,  region.  Marches  is  an  old  French  word,  which 
« Pasqukr,  liv.  8,  siccnifies  the  frontiers  and  limits  of  a  state.^    The  officer 

ch.  54.  ° 

charged  with    the  defence   of   the  frontiers  was    called 
marquis. 

Letters  of  marque  are  so  called,  either  from  the  Spanish 
word  marcha,  or  from  the  Italian  marca,  or  from  our  old 
French  word  marches;  borrowed,  some  say,  from  the  Grer- 
man  marcke,  limit,  frontier,  as  heingjus  concessum  in  aUerims 
principis  marchas  seu  limites  transeundi  sibique  jus  faciendij 
that  is  to  say,  a  right  of  passing  the  limits  or  frontiers  of 
another  sovereign,  and  doing  oneself  justice  upon  him. 

Letters  of  contremarque  are  contrary  letters,  to  oppose 
privateers,  already  furnished  with  letters  of  marque  on  the 
part  of  their  sovereign. 


Section  XXXVII. 

COMMISSION  OP  WAR. 

We  have  just  seen  tliat  there  is  no  difference,  or  scarcely 
any,  between  general  reprisals  and  open  war.     The  com- 
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missions  granted  in  England  since  the  period  of  the  29th     Chap.  Xli. 

July,  1778,  have  been  qualified  as  letters  of  marque;  and  '- * 

the  king,  by  his  letter  to  M.  the  Admiral  of  the  10th  of 
the  same  month,  has  commanded  that  cruizing  commissions 
be  delivered.    . 

In  declarations  of  war  there  is  generally  a  clause  by  $  i.  To  cruize 
which  the  sovereign  commands  all  his  subjects  to  attack  eSmyitUne- 
the  enemy  (de  courre  sus  aux  ennemis).     Notwithstanding  cewaiytobe 

,        ,  ...  specially  autho- 

this  clause,  which  is  of  great  antiquity,  it  is  never  per-  nzed  by  the 
mitted  to  an  individual,  without  the  special  authority  of  the  ■®^®^'^* 
sovereign,  to  take  up  arms  against  the  enemy,  unless  com- 
pelled thereto  by  the  necessity  of  defence.  The  legion  in 
which  the  son  of  Cato  the  elder  was  serving  in  Macedonia, 
under  the  command  of  Pompilius,  having  been  disbanded, 
and  this  young  man,  full  of  ardour  for  the  profession  of 
arms,  having  remained  with  the  army,  the  father  wrote  to 
the  general  that  if  his  son  wished  still  to  serve  under  him 
lie  should  cause  him  to  take  a  fresh  oath,  because  the 
obligation  of  the  first  being  extinct  he  could  no  longer 
lawfully  act  against  the  enemy :  Quia,  priore  amisso,jure 
€nim  hostibus  pugnare  non  poterat.  Cato  wrote  at  the  same 
tiine  to  his  son,  and  forbad  him  to  take  part  in  any  military 
expedition  until  he  had  renewed  his  oath ;  for,  added  he,  it 
is  not  permitted  to  one  who  is  not  a  soldier  to  attack  the 
enemy :  Negat  enimjus  esse,  qui  miles  non  sit,  pugnare  cum 
hosted     This  truth  is  recognised  by  all  publicists.^  iffldS^ubf  i, 

It  follows,  from  this  principle,  that  individuals  who  fit  rGrothu,  lib.  s, 
out  cruizers  against  the  enemy  must  be  provided  with  an  i^^Vrf.UT.  8, 
siuthentic  commission  on  the  part  of  the  soverei^ ;  with-  vattei,  liv.'s, 

.  .  .  ch.  14,  S2M. 

out  which  they  are  in  a  position  to  be  treated  as  pirates.^  *  Hubner.  tom.  i, 

The  Declaration  of  1st  February,  1650,  prohibits  every  one  tecLe-  D'Abiwi, 

*'  from  freighting  or  fittmg  out  any  vessel  to  make  war  on 

the  enemy  without  express  permission  of  the  grand  master 

of  the  navigation  and  commerce  of  France."    The  Ordon- 

nance  de  la  Marine^  says,  no  omje  shall  jit  out  a  ship  for  4  Art.  1,  tit.  des 

XDor  without  commission  from  the  admiral.^     And,  in  Art.  4  f^  v»iin. 

of  the  same  title, ''  persons  cruizing  at  sea  without  commis- 
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Chap.  XII. 
Sect.XXXVII. 


§  2.  Difference 
between  pirate 
and  cruizer. 


Is  it  honest  to 
fit  out  pnva- 
teers. 

<  Targa,  cap.  61 ; 
Casax«KiB,  disc. 
64,  n.  5. 

»  Liv.  3,  ch.  15, 
i229. 

»  Vid.  Valin. 
Traits  des  prises, 
ch.  1  and  2. 


Authority  of  the 
captain  of  an 
anned  cruizer. 

»  Disc.  214.  n.  57. 


sion  from  any  prince  or  sovereign  stcUe  are  declared  pirates 
and  robbersJ* 

Such  is  the  difference  between  pirates,  and  vessels  fitted 
out  as  privateers.  The  first,  cruizing  at  sea  without  com- 
mission from  any  sovereign,  are  robbers  and  plunder^s 
worthy  of  the  worst  punishment.  The  second,  cruizing 
at  sea  under  commission  from  a  sovereign  prince  and  as 
declared  enemies,  deserve  praise  when  fighting  for  their 
country.  Both  are  sometimes  comprehended  under  the 
generic  name  of  corsair,  and  even  under  that  of  pirate. 
Targa  informs  us  that  the  calling  of  both  is  termed  Ars 
piraticafi  But  the  vocation  of  the  first  is  as  infamous  as 
that  of  the  second  is  honest,  and  even  glorious.  **  There 
is  no  doubt,"  says  Vattel,^  "  that  subjects  may  with  a  safe 
conscience  serve  their  country  by  fitting  out  ships  for  cmiz' 
ing."^  The  king,  by  his  Declaration  of  the  24th  June,  1778, 
says,  that ''  his  intention  is  to  give  honourable  marks  of  his 
satisfaction  to  privateers  who  shall  distinguish  themselves 
by  great  enterprises." 

We  have  seen,  and  do  see,  a  crowd  of  captains  of  pri- 
vateers decorated  with  personal  nobility  and  with  the  sword 
by  the  king.  Some  have  merited  the  cross  of  St.  Louis. 
Others  have  earned  the  most  elevated  rank.  The  names 
of  Cassard  and  DelaigU  are  illustrious  at  Marseilles.  Why 
may  I  not  render  to  M.  Plesille  le  Pelly,  captain  in  the 
king's  fleet,  the  just  tribute  of  praise  which  is  due  to  him  ! 
This  brave  man,  this  generous  warrior,  that  France  cherishes, 
that  England  admires,  enjoys  now  amongst  us  his  glory, 
and  the  great  satisfaction  of  seeing  his  son  follow  in  his 
footsteps. 

Casaregis^  says,  that  the  captain  of  a  vessel  fitted  out 
for  cruizing  represents  on  board  his  vessel  the  person  of  the 
sovereign ;  that  he  is  an  officer  of  war ;  that  he  has  the 
same  economical  authority  and  jurisdiction  as  the  general 
of  an  army :  H  corsaro  nella  nave  armata  in  corsOy  non  pud 
ni  dee  coTisiderarsi  come  privato,  ma  reppresenta  la  persona 
del  principe,  ed  i  un  ofiziale  di  guerra ;  e  circa  T  armamento 
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deUa  sua  nave^  ha  queUa  stessa  potesta  economica,  ejuiris-     Chap.  XII. 

dizume^  che  ha  un  generals  i  armata  terrestre.^^  ^^' ' 

Vattel^  in  the  place  cited,  says  that  ^^  it  is  a  shameful  §  3.  Privateer 

calling  for  foreigners  to  take  commissions  from  a  prince  to  ^"q  from™™'*" 
pirate  against  a  nation  absolutely  innocent  with  respect  to  ^o^ign  prince. 
them.     The  thirst  of  gold  is  the  sole  motive  that  invites  f  loandu. 
them ;  and  the  commission  they  receive,  in  assuring  them 
impunity,  cannot  wash  away  their  infamy."    The  Ordon- 
nance^*  forbids  every  Frenchman  to  take  commission  from  "  Tit.de»pri»ei, 

•^  art.  3. 

any  foreign  king,  prince,  or  state,  to  fit  out  ships  for  war, 
and  cruize  at  sea  under  their  flag,  unless  it  is  with  permis- 
8ion  of  the  king^  under  penalty  of  being  treated  as  pirates. 
*^  Every  ship  (it  adds^*)  having  commission  from  two  dif-  >>  Art.  s.iaine 
l^rent  princes  or  states  shall  be  good  prize ;   and  if  fitted 
out  for  war,  the  captains  and  officers  shall  be  punished  as  i*  S.^^"^"*  ^^* 
pirates.""     In  time  of  war,  says  Valin,  the  greater  portion  Ship  fitted  out 
of  merchant  captains  take  out  a  commission  of  war,  in  merchandize. 
order  to  legalise  prizes  that  they  may  make.**  tit.^d*ii"piini/' 

**  Owners,"  says  Vattel,  "  who  fit  out  at  their  own  ex-  $  4.  ship  fitted 

,  .        .  .  .      .  •       x-L  A        £^  ou*  *8  a  cniizer 

pense  ships  to  cruize  as  privateers,  acquire  the  property  ot  that  efTects  cap- 
'what  they  may  capture,  in  recompence  for  their  advances  iJJe^'ro^^'rt'^f 
^nd  the  perils  they  run ;  and  they  acquire  it  by  concession  ^^^^' 
of  the  sovereign  who  delivers  them  their  commissions."  ^  "  v«ttci,  liv.  s, 

°  .  ,  ch.  15,  j229; 

They  may  therefore  effect  insurance  on  the  prizes  they  have  •"?»»  •««*•  23. 
niade  fr6m  the  enemy.^^     If  the  prize  made  by  them  is  re-  »«  supra,  ch.  a, 
tadcen  by  the  enemy,  and  then  recovered  by  the  subject  of 
^  friendly  state  within  the  twenty-four  hours,  they  are  en- 
titled to  reclaim  iV^  "  supra,  sect.  23. 
A  ship  not  fitted  out  as  a  privateer  has  no  right  to  cruize  §  ^-  ^^»?  °ot 

.  .  fitted  out  as  a 

^Lgainst  enemies,  as  we  have  just  seen ;  and  the  insurers  do  privateer atteck- 
Hot  answer  for  losses  that  have  occurred  by  such  means.^®  1°*^    *  enemy. 

•^  ^  w  Vid.  supra, 

A  ship,  although  not  fitted  out  for  war,  may,  in  her  own  ^i^th^^^reint 
defence,  fight  the  enemy  who  attacks  her.    The  natural  ^*»*p*«''  •~*'  ^»- 
law  permits  it:  Vinij^^  vi  repellere  licet^^    Still,  if  in  de-  That  makes 
fending  herself,  she  captures  the  hostile  vessel,  she  does  not  £".^,  ,j^  3 
acquire  the  ownership  of  her.    This  devolves  on  M.  the  ^^'  **' '  ^* 
Admiral,  whose  munificence  without  doubt  would  prompt 
him  to  make  a  gift  of  her  to  the  captors,  in  reward  of  their 
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»  Valin,  art.  1, 
tit.  dea  piiws ; 
D'Abreu,  part.  2, 
ch.  S,  f  11. 

$  6.  Ships  of 

war  fitted  out  at 

the  expense  of 

the  king. 

«  Vattel,  liT.  S, 
ch.  15;  Aulugele, 
lib.  9,  cap.  IS. 

Fitted  out  by 
iDdividuals. 


bravery .®°  But  if  a  vessel  not  fitted  out  for  vear  makes 
prizes,  by  herself  attacking  the  enemy,  this  conduct  is 
worthy  of  blame,  as  we  have  just  seen.** 

Ships  of  war  that  the  king  causes  to  be  fitted  out  at  h» 
own  expense,  and  the  command  of  which  he  gives  to  some 
one  of  his  officers  to  cruize  against  the  enemy,  have  no 
need  of  a  commission  from  the  admiral.  But  if  the  equips 
ment  is  made  at  the  expense  of  individuals,  a  commission 
from  the  admiral  is  indispensable.  The  Sieurs  Gradis,  mer- 
chants at  Bordeaux,  fitted  out  the  king's  frigates  L*Opale 
and  La  Brune,  to  cruize  against  the  enemies  of  the  state. 
They  set  sail  without  being  provided  with  a  commission  of 
war,  and  took  four  English  vessels. 

M.  the  Admiral,  by  a  judgment  rendered  the  31st  of 
January,  1761,  confiscated  the  proceeds  of  the  sale  of  the 
said  prizes.  And  by  a  resolution  of  the  same  day,  **  desir- 
ing  to  treat  the  said  Sieurs  Gradis  favourably y  but  without 
its  being  drawn  into  a  precedent,  he  released  the  send  confit- 
cation  on  their  paying  the  law  expenses,  and  others,  if  any 
such  are  due." 


>  Targa^pp.  239 
and  256. 

'  Casaregis,  disc. 
1,  n.  142. 

'  Art.  46,  h.  t. 


Section  XXXVIII. 


1NNAVIGABIL.ITY. 


The  proper  idea  attached  to  the  word  innavigability  im- 
ports absolute  decay,  or  irremediable  defect  in  some  one 
of  the  essential  parts  of  the  ship,  without  which  it  cannot 
subsist  as  a  vessel,  or  fulfil  the  object  of  its  destination.^ 
Our  authors  compare  innavigability  (2r)  to  shipwreck.* 
Hence,  no  doubt,  the  reason  why  the  Ordonnance'  baa 
omitted  to  insert  specifically  the  case  of  innavigability 
amongst  the  disasters  which  give  place  to  abandonment. 

(s)  Throughout  this  section  the  word  innavigahiliU  has  been  retained,  because 
though  comprising  urueaworthiness  in  English  Isw,  it  may  have  additional 
shades  of  meaning,  and  in  the  abundance  of  positive  regulation  on  the  sahject 
contained  in  the  French  Ordonnances,  there  might  be  danger  in  supplying 
it  by  the  technical  term  in  use  in  a  country  where  legislation  has  not  so 
intermeddled. 
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Article  26,*  after  having  spoken  of  shipwreck  (naufroffe),     Chap.  XII. 

places  at  the  risk  of  the  insurers  losses  and  damages  which  ^^ — ' 

happen  from  change  of  ship  ;  whence  it  is  easy  to  conclude  Ordonnaoces. 

that,  if  during  the  voyage  the  vessel  becomes  innavigable,  *  ^^-  ^»  ^'  *• 

and  the  goods  insured  are  laden  on  board  another  ship,  the 

risk  of  the  insurers  on  cargo  is  to  continue  to  run  to  the 

place  of  its  destination.     Article  11^  says,  that  '^  if  during  i  Tit.  du  Mt. 

the  voyage  the  vessel  cannot  be  repaired,  the  master  shall  be 

bound  to  hire  another  forthwith ;  and  if  he  cannot  find 

any,  he  shall  only  be  paid  his  freight  in  proportion  to  the 

progress  made  in  the  voyage."    The  next  article  adds,  that 

**  whenever  the  merchant  proves  that  when  the  ship  set  sail 

she  was  incapable  of  navigating,  the  master  shall  lose  his 

freight,  and  be  liable  for  the  damages  and  losses  of  the 

merchant" 

It  was  easy  to  infer  from  these  several  articles  of  the 
Ordonnance :  1.  That  if  the  vessel  cannot  be  repaired,  and 
the  goods  insured  are  turned  over  to  another  ship,  the  in- 
surances on  cargo  are  to  continue  to  have  their  effect. 
2.  That  the  insurers  are  to  answer  indefinitely  for  innavi- 
gability,  unless  it  is  proven  that  when  the  ship  set  sail  she 
mems  incapable  of  navigating.  But  these  deductions  have 
been  adopted  only  in  part  by  our  jurisprudence.  They 
^^rere  besides  insufficient,  either  to  characterize  the  case  of 
innavigability  which  is  to  be  at  the  charge  of  the  insurers, 
or  to  resolve  the  several  questions  that  circumstances  gave 
rise  to. 

The  Declaration  of  17  th  August,  1779,   has  supplied 

^^hat  was  wanting  on  this  point  in  the  Ordonnance.     By 

'tbe  three  first  articles  it  directs,  that  merchant  vessels, 

before  leaving  the  place  where  they  have  been  fitted  out, 

shall  be  visited  by  experts,  who  shall  verify  the  fact  of  their 

being  in  good  state  for  navigation ;  and,  before  taking  in 

their  return  cargo,  they  shall  be  again  visited,  in  order  to 

ascertain  the  averages  which  may  have  happened  during 

the  course  of  the  voyage  from  a  peril  of  the  sea,  or  from 

the  proper  vice  of  the  vessel  herself.^     Art.  4  says,  "  where  •  suprc,  wet.  4. 

the  vessel  has  been  put  out  of  condition  to  continue  her 


446  OF  MARITIME  RISKS. 

Chap.  XII.     navigation,  by  a  peril  of  the  sea,  and  has  been  condemned 

-^! .*  in  consequence,  the  assured  may  make  abandonment  to 

their  insurers  on  ship,  on  exhibiting  the  report  of  vigit  by 
experts,  ordered  by  Articles  1  and  3  of  the  present  Decla- 
ration." Art.  7  says,  that  "where  the  vessel  shall  have 
been  condemned  as  being  out  of  condition  to  continue  her 
navigation,  the  assured  on  goods  shall  be  bound  to  signify 
it  forthwith  to  the  insurers,  who,  as  well  as  the  assured, 
shall  use  their  diligence  to  find  another  vessel  to  transport 
the  goods  to  their  place  of  destination^  Art  8  :  "  /n  the 
case  where  no  vessel  can  be  found,  within  the  time  provided 
» Tit.  det  awur.    iu  Articlcs  ^9  and  50  of  the  Ordonnance  of  1681,^  the 

assured  may  make  abandonment,  in  conforming  to  the 
provisions  of  the  said  Ordonnance  respecting  abandon- 
ments." And  Art.  9  directs,  "  that  where  the  said  goods 
have  been  laden  on  board  a  new  vessel,  the  insurers  shall 
run  the  risk  on  the  said  merchandize  until  its  disembarka- 
tion at  the  place  of  its  destination ;  and  shall  be  bound 
moreover  to  bear,  in  discharge  of  the  assured,  the  averages 
on  the  merchandize,  the  expenses  of  salvage,  discharging, 
warehousing  and  reshipment,  together  with  all  taxes,  duties 
and  dues  that  may  have  been  paid,  and  the  surplus  of 
freight,  if  any." 
Two  kinds  of  This  new  law  has  established  two  presumptions :  one, 

presumptioM^^  g^jjjg|.  ^j^^  assured,  when  the  report  of  visit  has  been 
de  jure,  the  omitted ;  it  IB  juris  et  dejure;  the  other,  against  the  insurers, 
fonnal.  when  the  report  of  visit  has  been  made.     The  latter  is 

merely  formal :  that  is  to  say,  the  insurers  may  rebut  it  by 
proof  to  the  contrary.      These  two  points  deserve  con- 
sideration. 
§  2.  If  the  re-         I^  ^he  report  of  visit  has  not  been  made,  is  the  innaviga- 
001*1^0  made*  ^^''^Y  presumed  to  proceed  from  the  proper  vice  of  the 

is  innavigability  vessel  herself? 

proceed  from  The  Ordounance  of  1681  did  not  establish  the  necessity 

of^JfrvMseT^  of  any  report  of  visit.  It  confined  itself  to  exhorting  cap- 
herself?  taLins  to  see,  before  setting  sail,  that  their  ship  was  well 

ballasted  and  stowed,  furnished  with  anchors,  rigging  and 
ca^iuin'e"'' **"     appurtcnanccs,  and  all  things  necessary  for  the  voyage.' 
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On  the  19th  July,  1708,  it  was  ordered  by  a  Reglement,     Cbap.  xil. 

that  no  merchant  ship  should  set  sail  without  having  been  — ' 

visited  and  found  in  good  condition  for  navigation.  By 
the  Edict  of  May,  1711,  the  visiting  sea-going  ships  and 
vessels,  belongs  to  the  Ueutenants  of  the  Admiralty.  And 
again,  the  R^lement  of  12th  January,  1717,  lays  down 
special  directions  for  the  visit  of  all  vessels  arriving  in  or 
departing  from  the  French  West  Indian  colonies.  But 
these  R^lemens  do  not  speak  of  insurances,  and  did  not 
intend  to  take  away  the  action  of  abandonment,  in  the  case 
where  the  vessel  declared  innavigable  in  the  course  of  the 
voyage,  had  not  been  visited  at  the  time  of  her  departure. 

At  the  present  day,  as  has  been  seen,  the  assured  are 
entitled  to  make  abandonment  of  the  vessel  declared  inna- 
vigable, only  on  exhibiting  the  report  of  visit  of  the  vessel. 
In  de&ult  of  exhibiting  this,  the  innavigability  is  presumed 
to  proceed  from  the  proper  vice  of  the  ship  herself.  This 
presumption  ib  juris  et  de  jure,  because  it  is  pronounced  by 
the  l^islator.  It  consequently  dispenses  the  insurers  from 
the  proof,  which  would  seem  to  be  thrown  on  them  by 
Art  12.» 

A  doubt  presents  itself.  Do  the  provisions  of  the  De- 
claration of  1779  apply  to  the  assured  who  are  simply 
shippers?  This  is  the  case  of  a  penal  law,  introducing 
a  new  form,  and  which  consequently  is  to  be  construed 
strictly.  Its  fourth  article  mentions  the  case  of  insurance 
on  the  ship,  &c.  It  does  not  speak  of  insurances  on  cargo. 
It  is  much  then  to  subject  the  owners  to  the  pains  and 
penalties  of  the  Declaration,  not  only  with  regard  to  the 
insurances  they  have  effected  on  the  ship  (of  which  it  is  not 
allowed  to  doubt),  but  also  for  those  which  they  have 
effected  on  the  cai^o.  It  depended  on  them  or  their  cap- 
tain to  procure  the  report  of  visit  If  they  have  failed  to 
do  so,  they  are  to  incur  the  penalty  of  their  negligence,  or 
of  that  of  the  captain  chosen  by  them.  But  the  individual 
shippers  are  entitled  to  believe  that  the  captain  of  a  general 
ship  (charge  i  cueiUete)  has  satisfied  all  legal  formalities. 
The  common  error  comes  to  their  assistance ;  they  ought 


»  Tit.  du  fret. 
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Chap.  XII.     not  to  be  the  victims  of  their  good  faith.    It  seems,  there- 

— !_J *  fore,  that  the  assured,  who  are  simply  shippers,  should  be 

competent  to  allege  innavigability,  although   they  do  not 
exhibit  the  report  of  visit :  the  more  so  as  such  like  docu- 
ments are  not  at  their  disposal.     Still  it  must  be  acknow- 
ledged that  the  point  is  susceptible  of  doubt,  seeing  that  by 
!•  ordon.  h.  t.       Article  28  ^^  the  assured,  although  simply  a  shipper,  an- 
swers for  the  fault  of  the  master y  and,  consequently,  for 
that  of  the  owners  (saving  his  right  of  action  against  them). 
$3.  iftheTuit       Ii^  order  that  the  assured  may  make  abandonment  for 
hat  been  made    cause  of  innavigability.  Article  4  of  the  Declaration  requires 

18  the  innaviga-  *o  j  '  i 

bility  presumed    two  things.    The  first,  that  the  report  of  visit  be  exhibited ; 

the  second,  that  the  vessel^  by  a  peril  of  the  sea^  has  been  put 
out  of  a  state  to  continue  her  navigation,  and  has  been  con- 
demned in  consequence.  Hence  it  follows  that  the  report  of 
visit  does  not  form  a  presumption  juris  et  de  jure  that  the 
innavigability  has  happened  through  a  peril  of  the  sea. 
»«Art. ia.tit.du    Valin^*  has  no  great  confidence  in  these  reports.     "The 

visit  of  a  vessel  at  her  departure,"  says  he,  ^^  has  reference 
only  to  her  exterior  parts ;  for  she  is  not  taken  to  pieces, 
and  therefore  her  internal  and  concealed  defects  cannot 
be  discovered."  Thus,  notwithstanding  the  report  of  visit, 
the  insurers  are  competent  to  show  that  when  the  ship  set 
„  ^^  12  tit.  du  ^'  *^  ^^  incapable  of  navigating. ^^  Such  is  the  rule  of 
****  the  common  law,  which  the  Declaration  of  1779  does  not 

disturb. 
$4.  The  in-  The  Ordonnance^^   places  at  the   risk  of  the  insurers 

forlnna^t'     Perils  of  the  sea  only.     The  innavigability,  therefore,  must 
bility  only         proceed  from  a  peril  of  the  sea,  or  the  insurers  will  not 

when  caused  by  *^  /»      • 

a  peril  of  the      answer  for  it. 

"  Art  M  h  t  '^^  R^glement  of  Amsterdam^*  decides,  that  the  assured 

i«  Art.  25.  may  make  abandonment,  happening  that  the  vessel,  through 

»  Targa,  p.  256.    occidcnt,  bccomcs  uselcss  for  navigating.    Targa^  places  in- 
navigability in  the  rank  of  disasters  for  which  the  insurers 
answer,  only  when  it  proceeds  from  tempest  or  from  light- 
ning, or  the   consequences   of  a  combat,   or  some  oth^ 
i«vaHn,art.29,    unforesceu  accident.     Valin  and  Pothier^^  also   say,  that 

h.  t.;  Pothier,         .  ,      _  ...  t  /.  »  •  . 

h.  t.  n.  66.  innavigabuity  proceedmg  from  age  or  decay  is  not  a  case 
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for  which  the  insurers  are  responsible.     I  adhere  to  this     chap.  XII. 

opinion.     It  is  no  longer  susceptible  of  difficulty  since  the  Sec.xxxvIII. 

Declaration  of  1779/^  which   places  at  the   risk  of  the  "Art.*. 

insurers  no  other  innavigability  than  that  which  happens 
from  a  peril  of  the  sea ;  whence  it  follows  that  insurers  do 

not  answer  for  innavigability  which  proceeds  from  age  and 

i/^e  proper  vice  of  the  vessel  herself,  according  to  the  general 

rule,  established  by  Article  29  of  the  Ordonnance. 

In  our  conferences  held  in  1778(a),  the  question  was  $6.  Uinnavi- 
ezamined  whether  innavigability  is  presumed /a to/?    Three  famed  jauU? 
of  the  members  of  the  committee  maintained  the  negative, 
upon  these  grounds :  No  maritime  law,  said  they,  is  to  be 
found  that  has  placed  innavigability  indefinitely  in  the  class 
of  accidental  cases.    The  thing  that  is  subject  to  change, 
tiirough  time  and  the  use  made  of  it,  is  not  supposed 
'to  preserve  always  its  first  condition.     Because  a  vessel  in 
the  course  of  the  voyage  is  found  to  be  innavigable,  it  does 
not  thence  follow  that  she  is  become  so  through  a  peril  of 
the  sea.     At  the  time  of  departure  she  is  supposed  to  be 
fitted  to  make  the  voyage  insured ;  but  the  voyage  lasting 
longer  than  was  expected,  the  interior  defect  of  the  vessel 
appears  with  the  lapse  of  time,  from  the  weight  of  the 
cargo,  from  the  action  of  the  waves,  and  all  without  extraor- 
dinary accident     It  is  not  reasonable  then  that  such  a  case 
of  innavigability,  which  is  not  shown  to  proceed  from  vis 
^amafor,  should  be  presumed  fatal.    Still,  continued  they,  it 
so  presumed.     It  suffices  that  a  ship   be  declared  in- 
vigable  in  the  course  of  the  voyage,  to  condemn  the 
insurers  to  pay  the  loss,  even  in  the  case  where  it  is  proven 
tliat  tlie  members  of  the  vessel  have  been  found  decayed.     In 

(a)  Tbase  meetings  of  the  leading  inemben  of  the  bar  at  Marseilles  were 

'^Xually  lield,  as  we  are  informed  in  another  place,  at  Emerigon's  house.    Their 

^acfblness  and  importance  attracted  the  attention  of  the  procareur-g^a^ral  of 

^  province,  M.  de  Castilloo,  himself  a  most  enlightened  and  learned  jurist. 

He  reqaetted  that  their  results  should  be  communicated  to  him  ;  which  being 

^oe,  he  was  wont  to  aid  us,  says  Emerigon,  with  his  own  intelligence,  and 

^lew  up  able  remarks  on  the  points  proposed,  which  he  had  the  kindness  to 

scad  to  roe.    These,  be  continues,  6rst  suggested  to  me  the  idea  of  Collecting 

i&aterials  for  and  composing  the  two  treatises  which  I  have  siuce  presumed  to 

pablisb. 

O   G 
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Chap.  XII.     this  way  it  may  happen  that  an  old  vessel,  that  is  only  fit  to 
Sic.xxxyill.  Y^  broken  up,  will  be  paid  for  by  the  insurers  on  the  footing 

of  its  pretended  original  value.  Provided  that  the  breakii^ 
up  is  not  made  in  the  port  of  departure,  the  assured  gains 
his  cause,  and  enriches  himself  at  the  expense  of  others. 
They  supported  their  opinion  by  the  doctrine  of  Casaregis, 
disc.  142,  where  he  reports  a  judgment  rendered  by  the 
Rota  of  Florence,  the  31st  July,  1726,  under  the  followii^ 
circumstances. 

A  vessel  laden  with  various  articles  of  merchandize  sailed 
from  Cadiz  for  Amsterdam.  Arrived  off  Cape  St.  Vincent, 
a  gale  from  the  northward  compelled  her,  to  avoid  founder- 
ing, to  put  in  at  St  Croix  in  Teneriffe.  She  was  visited 
by  experts,  and  declared  innavigable  by  authority  of  the 
consul.  The  insurers  at  Leghorn  were  proceeded  against 
for  payment  of  the  loss.  The  assured  alleged  that  the 
disaster  was  proven,  and  that  its  cause  could  be  attributed 
only  to  contrary  winds,  which,  having  occasioned  a  great 
leak  in  the  vessel,  had  rendered  her  innavigable.  The  in- 
surers answered  that  the  assured  was  bound  to  prove  the 
disaster  in  a  conclusive  manner.  That  the  witnesses  heard 
by  the  consul  had  not  said  that  the  disaster  had  happened 
through  the  effect  of  contrary  winds.  That  the  leak  did  not 
suffice  of  itself  to  show,  that  the  disaster  was  of  the  kind 
that  gives  place  to  abandonment,  because,  in  the  coune 
of  navigation,  it  often  happens  that  vessels,  however  good 
they  may  be,  spring  a  leak  without  the  intervention  of  any 
peril  of  the  sea. 

The  judges  of  the  Rota  adopted  the  reasoning  of  the  in- 
surers. The  question  being,  said  they,  whether  the  vessd 
has  been  declared  innavigable  from  the  effect  of  contrary 
winds,  or  from  some  proper  and  inherent  defect,  it  has 
appeared  to  us,  that  in  this  case  the  innavigability  is  to  be 
attributed  to  the  proper  vice  of  the  ship.  The  bad  con- 
dition of  the  vessel  is  to  be  attributed  to  a  cause  pre-existing, 
certain,  intrinsic,  natural  and  always  acting,  rather  than  to 
the  accidental  and  extrinsic  effect  of  the  winds  and  the  sea. 
The  defect  of  corruption  and  decay  is  reputed  the  most 
powerful  and  active  cause ;    from  which,  consequently,  the 
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innavigabilily  must  be  presumed  to  have  proceeded.     The     Cbap.  xu. 

_^  C         V  V  Y  V  f  TT 

intervention  of  tempest  is  not  sufficient  proof  of  the  cause  _ ' 

of  the  disaster,  when  this  disaster  may  be  attributed  to  the 
intrinsic  defect  of  the  thing  insured.  The  possibility  alone 
that  the  sea  may  not  have  occasioned  the  disaster,  suffices 
to  render  the  proof  of  the  assured  insufficient.  The  Leg- 
horn insurers  were  discharged  from  the  suit. 

The  three  members  of  the  committee  cited  in  addition  an 

old  arr^t  of  the  parlement  of  Aix,  reported  in  Duperier  :*®  "^J®"*-^'!**- 

^'  By  arrSt  of  the  21st  November,  1696,  in  the  cause  of  the 

Sieur  Heron  des  Aunois,  owner  of  the  ship  called  the 

EUzabeth  JBanaventure^  and  the  insurers  on  her  cargo,  it 

was  adjudged  that  this  ship  having  been  put  out  of  a  state 

to  reach  her  destination,  from  the  negligence  of  the  captain 

m  not  keeping  her  free  from  worms j  and  a  part  of  the  cargo 

having  been  sold  to  pay  the  expenses  to  which  this  event 

had  given  rise,  the  assured  could  not  force  the  insurers  to 

accept  abandonment"    Lastly,  they  invoked  the  doctrine 

of  Valin,^*  who  says :    ITie  presumption  is,  that  the  bad  *•  Jj^^.  v^-  ^e 

state  of  the  vessel  arises  from  her  own  proper  vice.    After  all 

these  observations,  they  were  of  opinion  that  the  insurers 

should  answer  for  innavigability,  only  when  the  assured 

should  prove  that  it  had  happened  from  vis  major,  according 

'to  the  rule :   Fundans  se  in  dispositione  qualificatd,  debet 

jprobart  dispositionem  et  quaHtatem. 

But  in  practice,  this  opinion  would  lead  to  great  diffi- 
culties, seeing  that  the  circumstances  of  fact  vary  infinitely. 
The  most  simple  rules  are  always  the  best,  especially  in 
matters  of  commerce ;  and  as  the  author  of  the  Esprit  des 
Lois,  remarks,  it  is  not  necessary  to  correct  everything.     It 
was  necessary  therefore  to  start  from  another  principle,  and 
^  simplify  the  matter.     By  means  of  the  visits  directed  by 
^  Declaration  of  1779,  it  is  legally  ascertained  that  every 
ship  that  sets  sail  is  in  a  fit  state  for  navigation.    Hence,  if 
in  the  course  of  the  voyage,  she  becomes  innavigable,  this 
scddent  is  to  be  presumed  fatal,  unless  the  insurers  show 
the  contrary.    Thus,  provided  the  reports  of  visit  have  not 
heeo  n^lected,  our  actual  jurisprudence  remains  in  all  its 

gg2 
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Chap.  XII.     force.     It  is  well  to  report  the  judgments  I  have  collected 

SEC.XXXV1II.         ^, .        ,  .     ^ 
on  this  subject. 

1.  Pierre  Valet,  of  Marennes  in  Xaintonge,  effected 
insurance  at  Marseilles  for  30,000  livres,  out  from  Rochelle 
to  the  French  islands,  touching  at  Guinea,  and  to  return  to 
Rochelle,  on  body  and  cargo  of  the  ship  VAmazone^  Cap- 
tain David  Dujardin.  In  the  course  of  the  voyage,  the  vessel 
encountered  several  storms.  On  arrival  at  Cape  Fran^oisy 
she  was  visited  by  experts,  who  verified  her  bad  conditioDy 
and  added,  that  in  the  country  there  was  neither  iron,  nor 
materials,  nor  workmen  to  repair  her.  In  consequence  the 
judge  at  St.  Domingo  declared  the  vessel  innavigable,  and 
ordered  the  sale  of  the  rigging,  &c.  Abandonment  of  ship 
and  cargo  was  made  to  the  insurers.  Sentence  rendered 
10th  July,  17 1 1,  by  the  admiralty  of  Marseilles,  condeomed 
them  to  pay  the  sums  insured. 

On  appeal,  the  judges  were  divided  in  opinion.  De 
Lubi^res,  the  reporter,  was  of  opinion  that  the  sentence 
should  be  affirmed.  M.  De  Moutaud,  the  compartiteur, 
desired  that  the  insurers  should  be  dismissed  from  the 
suit,  saving  to  the  assured  the  right  to  proceed  against  them 
for  an  average,  on  the  ground,  that  as  Art.  46  of  the  Or- 
donnance  does  not  speak  of  innavigability,  the  action  of 
average  only  applied  to  the  case.  Arrfit  of  16th  March, 
1712,  affirmed  the  sentence  with  costs,  and  decided: — 
1.  That  innavigability  gave  place  to  abandonment,  although 
Art.  46  does  not  directly  mention  it.  2.  That  abandon- 
ment took  place,  although  the  vessel  might  have  been 
repaired,  if  workmen  and  necessary  materials  could  have 
been  found.  3.  That  in  this  case  the  innavigability  was 
presumed  to  have  been  caused  by  the  storms  mentioned  in 
the  captain's  protest. 

2.  I  gather  also  from  my  papers,  that  innavigability  is 
at  the  risk  of  the  insurers,  although  it  does  not  positively 
appear  to  have  proceeded  from  the  sea ;  for  thus  the  ques- 
tion was  decided  by  arr£t  of  the  28th  June,  1726,  on  the 
report  of  M.  De  Faucon,  in  favour  of  Jourdan  and  Ghranet, 
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of  Toulon^  against  the  insurers  on  the  ship  Sl  Marc,  Cap-     Chap.  Xll. 
tain  Tourre,  declared  innavigable  at  Cannee.  — ' 

3.  Arr6t  of  the  27th  May,  1729,  in  favour  of  the  Sieur 
Dieud6,  against  his  insurers. 

4.  David  and  Pierre  Maystre  had  effected  insurances  on 
the  body  of  the  ship  L' Hirondelle,  Captain  Antoine  Bonnet, 
out  from  Marseilles  to  the  French  islands,  and  to  return  to 
Marseilles.  The  vessel  before  setting  sail  was  visited  by 
the  lieutenant  of  the  admiralty  of  Marseilles,  who  declared 
her  in  fit  condition  for  navigation.  In  June,  1728,  she 
sailed,  and  experienced  no  tempest  on  her  route.  The  28th 
August  following,  she  arrived  at  Cape  Fran5ois.  She  was 
immediately  visited  by  the  judge  of  the  place,  and  found  in 
good  condition.  After  three  months'  stay  at  Cape  Francois, 
the  crew  alleged  that  the  vessel  was  innavigable.  Experts 
were  named,  who  reported  that  the  keelson  was  eaten  away, 
and  that  the  ribs  and  knees  of  the  keelson  were  all  rotten,  in- 
capable  of  being  placed  in  a  state  fit  for  navigation  by  repairs. 
In  consequence,  the  vessel  was  declared  innavigable. 

Suit  between  the  assured  and  the  insurers.  Sentence  of 
the  26th  September,  1729,  admitted  abandonment,  and 
condemned  the  insurers  to  pay  the  sums  insured.  ArrSt 
of  the  16th  June,  1730,  on  the  report  of  M.  De  Roque- 
Martine,  affirmed  this  sentence.  It  was  thereby  decided, 
that  it  suffices  that  at  the  time  of  departure  the  vessel  is  in 
a  state  fit  for  navigation,  in  order  that  innavigability,  inter- 
vened in  the  course  of  the  voyage,  shall  be  at  the  charge 
of  the  insurers,  and  be  presumed  fatal,  although  the  vessel 
may  have  encountered  neither  tempest  nor  any  extraordi- 
nary accident. 

6.  Abraham  Francia,  a  Jew  of  Bordeaux,  effected  in- 
surance for  80,000  livres  out  from  the  French  islands  to 
Bordeaux,  with  permission  to  make  a  port;  one-half  on 
the  body  and  the  other  on  cargo  of  the  ship  Le  Roi  Sa- 
lomon, It  was  provided  that  the  risk  should  commence 
with  respect  to  the  vessel  from  tlie  day  she  should  arrive 
at  the  French  islands  in  America,  and  witli  respect  to  the 
cargo,  as  it  should  be  placed  on  boaid.    The  9th  December, 
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Chap.  XII.     1746,  the  vesscl  arrived  at  Port  St  Louis,  in  St.  Domingo. 

— '  The  18th  July,  1747,  the  captain  wishing  to  begin  his 

loading,  the  judge  of  the  place  went  on  board,  accom- 
panied by  two  captains  and  two  carpenters,  who  declared 
the  vessel  to  be  in  good  condition.  Shortly  after,  the 
captain  moved  the  vessel  to  Port  des  Cayes,  about  sixty 
leagues  distance  from  St.  Louis,  where  he  stayed  eight 
months,  and  took  on  board  a  trifling  amount  of  cargo.  It 
was  perceived  that  the  ship  made  a  great  deal  of  water. 
A  report  of  experts,  made  the  26th  April,  stated  that  several 
parts  of  the  vessel  were  decayed,  and  that  extensive  repairs 
were  required.  The  8th  May  following,  a  fresh  report, 
which  declared  that  the  necessary  work  and  repairs  would 
cost  more  than  100,000  livres.  Lastly,  the  20th  of  the 
same  month,  a  decree  declaring  the  vessel  innavigable. 

Proceedings  of  Francia  against  his  insurers  for  pajrment 
of  the  sums  insured.  Sentence  rendered  by  our  Admiralty, 
21st  January,  1751,  in  favour  of  Francia  with  costs.  The 
ground  was,  that  the  innavigability  was  presumed  to  have 
proceeded  from  a  peril  of  the  sea,  from  injury  occasioned 
by  worms,  with  which  the  sea  in  these  latitudes  abounds, 
and  against  which  it  is  impossible  to  guard.  It  was  ob- 
jected that  the  captain  should  not  have  made  so  long  a 
stay  in  such  a  place.  It  was  replied,  that  he  had  been 
compelled  to  this  by  the  fear  of  enemies,  or  by  the  diffi- 
culty of  sales  and  purchases.  This  sentence  was  affirmed 
provisionally  by  arrfit  rendered  in  March  following. 

6.  The  15th  September,  1746,  the  vessel  St,  Marc  was 
in  a  roadstead  of  the  island  of  St.  Domingo.  Before 
taking  in  cargo  a  report  was  made,  which  declared  the 
vessel  to  be  in  good  condition,  &c.  The  16th  February, 
1746,  she  took  in  a  cargo  at  St.  Marc.  From  there  she 
went  to  the  Little  Goave,  whence  she  sailed  with  convoy 
for  Cape  Francois.  In  her  route  she  encountered  bad 
weather ;  a  leak  was  discovered.  Arrived  at  the  Cape,  the 
vessel  was  visited.  The  experts  declared,  that  "  from  stem 
to  stern  her  timbers  were  decayed,  so  that  her  keelson  fore 
and  aft,  and  seven  knees  on  either  side,  were  soft  and 
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rotten,  and  the  spike  holes  quite  loose ;  that  all  the  after     Chap.  XII. 

part  of  the  vessel,  under  the  rudder,  was  incapable  of  bear •' 

ing  its  fsistenings,"  &e.     Decree  of  the  judge  of  the  place, 
declaring  the  vessel  innavigable. 

The  1st  February,  1748,  proceedings  of  the  Sieur  Pey- 
ronel  against  his  insurers,  abandoning  the  ship,  and  for 
payment  of  the  sums  insured.  The  insurers  contended,  that 
the  innavigability  had  proceeded  from  the  proper  vice  of 
the  vessel;  and  that,  from  the  15th  February  to  the  16th 
March,  it  was  not  possible  that  she  should  have  become 
incapable  of  navigating,  or  that  she  should  have  contracted 
the  decay  mentioned  in  the  report.  The  opinion  was,  that 
the  vessel  havii^  been  declared  to  be  in  good  state  by  the 
report  of  the  15th  September,  1745,  she  was  presumed  to 
have  been  navigable;  the  rather,  as  innavigability  before 
sailing  is  an  exception  that  the  insurers  are  bound  to  prove. 
Sentence  of  the  16th  March,  1752,  rendered  on  my  report, 
condemned  the  insurers  to  pay  the  sums  by  them  respec- 
tively insured,  saving  all  their  rights,  &c. 

7.  In  July,  1750,  the  keche  Vierge  de  la  Garde  sailed 
from  Marseilles  for  Saphy.  Arrived  at  Saphy,  she  was 
driven  from  her  anchorage  in  a  gale  of  wind.  She  took 
Tefiige  in  Carthagena,  where  she  was  visited.  Several  of 
lier  timbers  were  found  to  be  rotten;  she  was  declared 
innavigable.  Proceedings  of  Bonfilhon  and  D'Imbert 
Qigainst  their  insurers  on  ship.  The  latter  objected  that  the 
vessel  had  been  innavigable  at  the  beginning.  The  assured 
replied  to  the  contrary,  either  because  the  insurers  did  not 
prove  their  exception,  or  because  the  good  state  of  the 
"vessel,  at  the  time  of  her  departure,  was  shown  by  several 
certificates.  They  added,  that  the  rottenness  had  been 
contracted  during  the  voyage;  that  it  was  true  that  the 
vessel  was  old;  but  that,  at  the  time  of  her  departure  from 
lAarseiUes,  she  was  in  condition  for  navigating.  Sentence, 
16th  December,  1751,  rendered  on  my  report,  condemned 
the  insurers.  Arr^t  of  30th  June,  1753,  affirmed  this 
sentence. 

8.  The  11th  July,  1774,  the  senaut  Za  Colomhe,  Captain 
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Chap.  XII.     Delorme,  fitted  out  at  Marseilles^  arrived  at  Pointe-i-Petre, 
StcXXXViiL  j^  ^j^^  jgj^^j  of  Guadaloupe.    The  27th  of  the  same  month, 

the  vessel  having  been  discharged,  the  judge  of  the  place, 
accompanied  by  the  procureur  of  the  king,  two  captains, 
and  two  carpenters,  visited  the  vessel.  He  declared  her 
sound,  well  found,  and  in  fit  condition  to  receive  cargo  for 
Marseilles.  The  parties  interested  effected  insurance  for 
172,506  livres,  on  ship  and  cargoy  out  from  the  French 
islands.  The  vessel  took  on  board  her  outward  cargo;  and 
the  2nd  February,  1775,  sailed  from  Pointe-cirPetre  to  re- 
turn to  Marseilles.  The  1  Itii  of  the  same  month,  she  put 
in  at  Basse-Terre,  The  captain  made  his  protest  before 
the  consul.  It  stated,  ''that,  being  in  the  channel  des 
Saintes,  there  was  a  heavy  sea  running  until  the  5th ;  that, 
on  the  6th,  the  wind  and  sea  still  increasing,  he  discovered 
that  the  vessel  was  making  a  great  deal  of  water,  so  that 
the  pumps  were  required  to  be  worked  every  hour ;  that, 
after  examining  the  leak,  it  appeared  there  was  no  remedy 
but  to  make  for  the  nearest  port.''  The  cargo  was  landed. 
The  lieutenant  of  the  admiralty  of  Basse-Terre,  the  procu- 
reur of  the  king,  and  four  expei-ts,  went  on  board.  They 
declared,  that  ''  the  vessel  had  a  considerable  leak,  and 
therefore  was  not  in  a  fit  state  to  navigate ;  that  her  side 
planhs  were  rotten :  it  appearing  thit  for  some  years  the 
vessel  has  not  had  repairs^  and  that  the  said  planking  was 
damaged  close  to  the  heel;  so  that  to  put  her  in  condition 
to  navigate  would  require  a  heavy  expense^  exceeding  the 
value  of  the  vessel,  probably  30  or  40,000  Uvres,  seeing  the 
deamess  of  materials  and  labour  in  the  colonies,  and  even 
then  doubtful  if  she  could  be  made  navigable."  In  conse- 
quence, there  was  a  decree  declaring  the  vessel  innavigable, 
and  ordering  her  sale. 

Abandonment  was  made  to  the  insurers.  They  contended 
that  the  risk  insured  had  begun  to  run  only  from  the  2nd 
February,  1775,  the  day  that  the  vessel  sailed  from  Pointe 
sl-Petre ;  that  the  leak,  that  showed  itself  shortly  after- 
wards, proceeded  from  the  proper  vice  of  the  vessel,  which 
for  some  years  had  not  had  repairs,  and  whose  side  planks 
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were  rotten,  ^c.    Sentence,  6th  May,  1777,  condemned  the     Chap.  Xll. 

insurers  on  ship  and  cargo  to  payment  of  the  sums  insured.  — — 1 

Arr6t  of  the  18th  July,  1778,  on  the  report  of  M.  Pazery 
de  Thorame,  reversed  this  sentence  as  against  the  insurers 
on  cargo,  but  affirmed  it,  with  costs,  in  regard  to  the  insur- 
ances on  the  ship. 

It  is  to  be  inferred  from  these  decisions,  that  in  case  of 
doubt  innavigabihty  is  presumed  fatal,  provided  always 
that  the  reports  of  visit  prescribed  by  the  Declaration  of 
1797  have  been  made. 

Tai^**^  says,  that  the  case  of  innavigabihty  happens  §  e.  To  make 
i¥hen,  from  a  peril  of  the  sea,  the  vessel  is  in  a  state  inca-  °nna*i^*^ii°/  j, 
pable  of  being  rendered  navigable.    The  Statute  of  Genoa,  »^  necessary  the 
cited  by  Casaregis,^^  defines  innavigability  when,  from  acci-  incapable  of 
dental  cause,  the  vessel  is  reduced  in  eum  statum,  qui  pro^  ^  *°^  '^f " 

'  '   ^        J^  »  C*p.  60,  pag. 

videntid  kumand,  reparan  nonpossit    Again,  says  Targa,  "«■ 
the  case  of  innavigabihty  exists  when,  to  repair  the  vessel,  if  ^pair  is  too 
^would  require  almost  as  much  time  and  as  much  expense  ^*^|5*I!t  *?^ 
^18  to  construct  a  new  one :  Si  V  accomodamento  i  disastroso,  long. 
iongo,  e  dispeTidioso,  e  che  habbi  pitt  forma  di  rinovatione 
^Ae  di  riparatione  i  giudicio  di  periti.^    Such  was  the  case  n  Twgm,  pag.  is9. 
^f  the  vessel  Le  Roi  Salomon,  which  was  declared  innavi- 
^ble,  because  the  repairs  would   have  cost  more  than 
100,000  livres.«*  »  sup™,  s  y 

The  vessel  Victoire,  Captain  Jean  Biquant,  beaten  by  a 
'tempest,  put  into  the  Danish  island  of  St.  Croix,  where,  it 
^l)eing  impossible  to  find  timber  and  materials  to  repair  her, 
«he  was  declared  innavigable.  Sentence,  22nd  January, 
1763,  condenmed  the  insurers,  against  whom  I  was  em- 
ployed. 

In  1774,  the  polacca  La  Sirenne,  Captain  St.  Malo,  was 
declared  innavigable  at  Cape  Frangois,  because  the  timber 
essential  to  her  repairs  was  not  to  be  had  there.  In  the 
came  year  the  ship  Adelaide,  Captain  Maurenq,  was  de- 
daied  innavigable  at  Fayal,  because  the  necessary  timber 
€Ould  not  he  found  there,  and  the  place  was  not  at  all  fitted 
to  place  the  vessel  in  condition  for  navigating. 
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Chap.  XII.         If  innavigability  is  decreed  only  because  the  captain  has 

Sec.  XXXVIII.        .,,  ,..  .,  «  •  •        i.* 

neither  money  nor  credit,  nor  other  means  oi  repainng  his 

If  the  captain     yessel,  which  otherwise  might  have  been  repaired,  this  case 
money  nor        may,  according  to  circumstances,  be  considered  as  a  peril 

of  the  sea,  which  has  carried  the  vessel  to  a  place  where 
PottSJr'n.'fw/'  ^^^  captain  has  found  himself  without  resources.** 
i  7.  Vessel  that  The  ship  Vterge  de  Bon  Rencontrej  Captain  Icard,  sailed 
imiavigabiHty"^  ^om  Cape  Fran§ois.  Bad  weather  compelled  her  to  put 
rettorvi.  in  at  Martinique,  where  she  was  declared  innavigable, 
g&(e.  seeing  the  too  great  expense  it  would  require  to  repair  her. 

She  was  sold  to  Dominique  Pauquet,  who  had  the  art  to 
repair  her ;  he  sent  her  to  Marseilles  under  the  name  of 
the  Conquerantf  and  then  to  Cayenne,  whence  she  returned 
to  Marseilles  safe  and  sound. 

Notwithstanding  these  circumstances,  the  abandonment 
made  to  the  insurers  was  held  good  by  sentence  of  27th 
March,  1767,  which  condemned  them  to  pay  the  sums  in- 
sured. The  decree  that  had  pronounced  the  innavigability 
of  this  vessel  was  not  attacked,  and  could  not  be,  because 
things  were  no  longer  in  their  first  state.  It  was  very 
possible,  that  the  excessive  expense  that  the  repairs  would 
seem  to  have  required  at  the  period  of  this  decree,  may  have 
been  modified  by  posterior  events.  It  was  even  possible 
that  Pauquet,  who  understood  the  art  of  ship  building, 
may  have  found,  in  his  own  individual  skill  and  industry, 
the  means  of  giving  a  new  birth  to  the  vessel. 

The  corvette  Notre-Dame  de  Bon  Rencontre^  after  having 
experienced  bad  weather  and  made  a  jettison,  arrived  at 
Genoa.  A  report  of  experts  declared  "  that  she  was  ex- 
tremely damaged,  having  the  inside  timbers  nearly  all  rotten 
and  so  much  destroyed  that  if  it  were  desired  to  replace  them, 
the  nails  would  not  hold;  that  she  could  not  go  out  of  port 
without  evident  danger,  it  not  being  possible  for  her  to  keep 
the  sea,  making  incessantly  a  vast  quantity  of  water,  which 
compels  the  continual  use  of  the  pumps."  In  consequence 
of  this  report  the  corvette  was  declared  innavigable  by 
decree  of  the  French  consul. 

The  Sieur  Martichou,  the  assured,  made  abandonment  of 


INNAVIGABILITY.  469 

the  vessel  to  his  insurers.    An  agreement  was  then  entered     Chap.  Xli. 

into,  by  which  it  was  arranged  that  Martichou  should  retain * 

the  corvette  in  her  then  state,  to  dispose  of  her  at  his  own 
will,  notwithstanding  the  abandonment  already  made,  he 
receiving  48  for  100,  which  the  insurers  paid  him  on  the 
sums  insured  by  them.  Martichou  then  sent  Captain 
Laurens  Gueyrouard  to  Genoa,  who  brought  the  corvette, 
in  ballast  only,  to  Marseilles,  where  she  was  broken  up. 

Proceedings  on  the  part  of  the  insurers,  on  the  ground : 
1.  That  the  innavigability,  if  really  existing,  proceeded  from 
the  age  of  the  vessel.  2.  That  this  innavigability  was  a 
vain  idea,  since  the  vessel  had  returned  to  Marseilles. 
3.  That  the  report  of  the  experts  had  been  concealed  from 
them. 

The  opinion  was :  1.  That  it  mattered  little  that  the  vessel 
had  arrived  at  Marseilles,  for  she  had  come  there  in  ballast 
only,  without  having  been  able  to  receive  any  cargo.  When 
we  speak  of  a  navigable  vessel,  we  intend  a  vessel  that  is 
able  to  navigate  with  a  cargo  on  board ;  whereas  the  cor- 
vette was  draped  along  to  Marseilles  to  be  broken  up 
there.    Captain  Gueyrouard  had  orders  to  beach  her  on  the 
first  land,  if  she  could  not  keep  afloat     2.  If  the  insurers 
had  not  signed  the  agreement  in  question,  they  would  have 
been  allowed  to  show  that  the  defect  of  the  vessel  existed 
at  the  time  of  departure  from  Marseilles ;  but  having  signed 
this  agreement,  by  which  they  acknowledged  themselves 
informed  of  the  innavigability,  they  were  not  competent 
now  to  except  to  any  error  of  fact.     Sentence,  22nd  June, 
1750,  adverse  to  the  insurers. 

Captain  Jerome  Petit,  commanding  the  ship  St.  Louis,  §  a.  Vessel  that 
saUed  from  Marseilles  on  the  30th  May,  1752,  for  Mar-  Jte^'^m  fear 
tinique.     He  encountered  several  storms.     A  eale  of  wind  9^  becoming 

*  ,  °  ^  iDoavigable. 

carried  away  two  of  his  top-masts,  and  compelled  him  to 
put  in  at  Carthagena,  where  he  arrived  the  4th  July  fol- 
lowing. The  French  consul  ordered  a  visit  by  experts, 
who  declared  that  the  ship  was  in  a  condition  to  continue 
her  voyage,  pumping  about  one  hour  every  watch.  The  9th 
October  after,  the  vessel  set  sail  from  Carthagena.    The 
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Chap.  XII.     16th  she  left  the  Straits.    The  26th  she  encountered  heavy 

— '. .*  S^^^y  which  increased  the  leak.      The  crew  induced  the 

captain  to  retrace  his  steps.  The  9th  November  she  arrived 
at  Gibraltar,  where,  after  the  vessel  had  been  visited,  the 
Vice-Admiralty  Court  rendered  a  decree  in  these  terms: 
''  The  court  is  of  opinion  that  the  said  vessel  is  not  in  a 
state  at  present  to  pursue  the  voyage  to  Martinique  until 
she  is  repaired;  but  she  is  in  condition,  by  heeping  close  to 
the  shorej  to  make  her  way  to  Marseilles,  in  case  Captain 
Petit  finds  this  conformable  to  the  orders  or  intentions  of 
his  owners." 

At  last,  after  a  voyage  of  seven  months  and  twelve  days, 
the  vessel  got  back  to  Marseilles.  Delisle  and  Company, 
and  Eon  brothers,  Picot  and  Boussier,  proceeded  against 
their  insurers  as  for  abandonment  and  for  payment  of  the 
sums  insured,  on  the  ground  that  the  vessel  had  returned 
to  Marseilles,  from  fear  of  becoming  altogether  innavigable 
and  being  wrecked. 

The  insurers,  who  were  free  of  average,  answered  that 
innavigability  had  not  been  decreed  by  the  court  at  Gib- 
raltar, and  that  the  fear  of  disaster  is  not  disaster  itself. 
Sentence,  27th  April,  1764,  adverse  to  the  assured;  for  the 
reason  that  it  is  here  a  matter  of  strict  right,  wherein  it  is 
not  permitted  to  argue  from  one  case  to  another. 
$  9.  innaviga-  Th®  Sieur  Faurc,  of  Bordeaux,  effected  insurance  at 
bility  must  have  Marseilles  for  40,000  livres,  one-fourth  on  the  body  and 

beeD  pro-  ^  •' 

nounced.  three-fourths  on  cargo  of  the  ship   St.  Louis  de  Brest^ 

Captain  Joseph  Lartigues,  out  from  the  French  islands  to 
Bordeaux,  free  of  average j  at  a  premium  of  40  per  100,  to 
be  set  off  in  case  of  loss.  The  vessel  during  her  voyage 
experienced  bad  weather.  Part  of  her  masts  were  cut  away. 
Jettison  was  made.  She  sprang  a  leak.  In  this  state  she 
put  in  at  Rochefort,  where  the  captain  made  his  protest  be- 
fore the  consul,  and  stated  averages.  Experts  were  named 
to  visit  the  vessel,  who  declared  that  to  repair  her  would 
cost  14,600  livres. 

The  Sieur  Faure  made  abandonment  of  the  ship  to  the 
insurers  at  Marseilles,  and  proceeded  against  them  for  pay- 
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ment  of  the  sums  insured.    At  the  same  time  he  proceeded     Chap.  XII. 

for  payment  of  the  average  against  his  insurers  at  Bor-    ^ ' 

deaux.  The  insurers  at  Marseilles  claimed  payment  of  the 
premium.  Sentence,  rendered  by  our  Admiralty  the  7th 
July,  1768,  adverse  to  the  claim  of  Faure  on  his  abandon- 
ment, and  condemned  him  to  pay  the  premium. 

The  ground  of  this  sentence  was — 1.  That  the  vessel 
had  not  been  declared  innavigable  by  the  Admiralty  at 
Rochefort ;  2.  That  this  vessel  could  not  be  navigable  for 
the  insurers  at  Bordeaux,  and  innavigable  for  those  at 
Marseilles :  living  and  dead  at  the  same  time.  The  insurers 
at  Bordeaux  were  not  free  of  average ;  hence  they  were 
condemned  to  pay  the  average,  which  was  adjusted  at  25 
for  100.  The  insurers  of  Marseilles  were  free  of  average ; 
hence  the  reason  why  abandonment  was  made  to  them, 
under  pretext  of  innavigability.  Since  the  Declaration  of 
the  17th  August,  1779,  the  point  is  still  less  susceptible 
of  difficulty.  "  In  the  case,"  it  says,**  "  where  the  vessel,  »  Art.  4. 
through  a  peril  of  the  sea,  shall  have  been  rendered  incapable 
of  continuing  her  navigation,  and  shall  have  been  condemned 
in  consequencey  the  assured  may  make  abandonment  to  their 
insurers  on  ship."  The  vessel  must  therefore  have  been 
condemned^  and  the  innavigability  decreed  by  the  judge. 

It  has  been  seen  above  that  our  authors  compare  inna-  $  lo.  Does  in- 
vigability  to  shipwreck.     Hence  it  was  concluded  amongst  Jh*J!^i'Jve 
Us,  that  innavigabiUty  of  the  vessel  gave  place  to  abandon-  P^«<*  to  aban- 
ment,  not  only  on  the  ship,  but  also  on  cargo,  even  in  the  cargo? 
c^ase  where  the  goods,  being  turned  over  to  another  vessel, 
arrived  at  the  place  of  their  destination.     Such  was  our 
jurisprudence.     It  was  based  on  the  custom  our  insurers 
have  of  stipulating  the  clause  free  of  average^  to  which  the 
greatest  extent  was  given.     It  was  thought  that  in  case  of 
innavigability,  the  insurers  on  cargo  were  to  be  either  dis- 
charged from  all  liability,  or  subjected  to  the  indefinite 
action  of  abandonment.     It  was  not  considered  to  be  in 
the  power  of  parties  to  qualify  the  clause  free  of  average. 
It  was  not  perceived  that  the  text  of  the  Ordonnance,  as 
well  as  true  principles,  were  opposed  to  this  jurisprudence, 
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Cbap.  XII.  which  was  abused  in  the  most  intolerable  manner.  By 
l!f: : !  means  of  an  mnavigabilityy  very  often  fictitious,  the  nume- 
ral value  of  the  money  of  the  islands  was  converted  into 
efiective  money  of  France;  the  capital  was  increased  by 
a  third,  and  this  was  the  secret  of  becoming  rich  at  the 
expense  of  insurers. 

The  ship  Adelaidey  Captain  Maurenq,  having  sailed  firom 
Port-au-Prince,  encountered  a  violent  tempest  She  put  in 
at  Fayal,  one  of  the  Azores,  where  she  was  declared  inna- 
vigable. The  goods  being  disembarked,  were  carried  in 
another  ship  to  Marseilles,  the  place  of  her  destination. 
The  insurances  on  the  cargo  amounted  to  the  sum  of 
190,450  livres.  Abandonment  was  made  to  the  insurers, 
who  were  in  number  150.  One  hundred  and  forty-nine 
paid  the  sums  insured  by  them  on  the  cargo.  The  Sieur 
Mathieu  Hermitte,  insurer  for  3,000  livres  on  a  venture 
belonging  to  Reynoard  and  Castellan,  merchants  at  Mar- 
seilles, was  alone  refractory.  He  was  condemned  by  sen- 
tence of  30th  June,  1775,  to  pay  the  sum  insured. 

On  appeal,  he  maintained  that  the  cargo  insured  having 
arrived  at  Marseilles,  there  was  no  room  for  abandonment 
He  offered  to  pay  the  actual  damage  sustained  by  the 
goods ;  and  vigorously  resisted  the  jurisprudence  that  was 
opposed  to  him.  M.  Hermitte,  a  young  advocate,  whose 
distinguished  talents  a  premature  death  ravished  from  us  in 
1781  {pulvis  et  umbra  sumus),  drew  up  in  this  case  an 
excellent  memoire  for  his  father.  Arr6t  of  the  17th  May, 
1776,  rendered  on  the  report  of  M..  de  la  Boulie,  reversed 
the  sentence. 

The  bar  of  Aix,  prepossessed  with  the  former  usage, 
thought  it  was  allowable  to  agitate  the  question  anew.  The 
case  was  not  long  in  presenting  itself.  The  Sieur  Grautier 
had  laden  at  Cape  Frangois,  on  board  the  ship  Les  deux 
AmiSf  Captain  Rouden,  thirty-four  hogsheads  of  sugar,  the 
invoice  of  which  amounted  to  21,535  Uvres  10  sols,  money 
of  the  islands,  that  is  to  say,  to  14,350  liv.  6  sols.  8  den., 
money  of  France.  The  vessel,  assailed  by  tempest,  put  into 
Martinique,  where  she  was  declared  innavigable.     The 
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thirty-four  hogsheads  of  the  Sieur  Grautier,  being  turned     Chap.  xil. 
over  to  two  oAer  vessels,  arrived  at  Marseilles,  the  place  of  SgcXXXVlll. 
heir  destination.    The  Sieur  Gautier  made  abandonment  to 
his  insurers,  who,  by  sentence  of  our  Admiralty,  were  con- 
demned to  pay  the  simis  insured.     Arr^t  of  the  16th  July, 

1777,  reversing  the  sentence,  dismissed  the  insurers  from 
the  suit  (for  whom  I  had  drawn  up  a  consultation  on  appeal) 
and  condemned  the  Sieur  Gautier  in  costs. 

I  have  cited  above,*^  the  arrfit  rendered  the  18th  July,  « js. 

1778,  against  the  insurers  (on  ship)  of  the  Colombe,  Captain 
Delourme,  declared  innavigable  at  Guadaloupe.  The  goods 
had  arrived  at  Marseilles,  the  place  of  their  destination. 
Abandonment  had  been  made  of  them  to  the  insurers,  for 
whom  I  was  employed.  The  Ueutenant  of  the  admiralty 
at  Marseilles  had  condemned  them  to  pay  the  sums  insured 
on  cargo ;  but  the  sentence  was  reversed  on  this  point. 


Section  XXXIX. 

GENERAL  OBSERVATIONS  ON  THE  SUBJECT  OF  AVERAGES. 

^^  Every  extraordinary  expensCf^  says  the  Ordonnance,  $  l.  Definitiou 
^  that  shall  be  made  for  the  vessel  and  goods,  conjointly 
or  separately,  and  every  damage  that  shall  happen  to  them 
from  the  time  of  loading  and  departure,  until  their  return 
and  discharge,  shall  be  accounted  avera^ces.''^     It  matters  >  ordoii.art.  i, 

,  «  .  tit.  dM  avaries. 

uttle  whether  the  damage  has  happened  from  accident,  or 

through  the  fault  of  the  captain  and  mariners,  or  even  from 

the  proper  vice  of  the  thing;    it  is  not  the  less  average j 

taking  the  word  in  its  generic  sense.^     But  as  against  in-  '  c^uidon,  ch.  s. 

Borers  and  lenders  on  maritime  loan,  no  other  averages  are 

oonsidered  but  those  which  proceed  from  accident  {cas 

fortuit). 

The  Statute  of  Genoa  defines  average — every  chance  da- 
mage  that  happens  to  the  merchandize  or  to  the  ship.'  >  casaregis,  di»c. 
"  L*  avaria  i  damno/'  says  Targa,  "  quale  6  per  tormenta  di  p»«-  3^- 
mare,  6  per  altro  accidente  fatale  ha  origins,  e  occorre  6  in 
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Cbap.  XII. 
Sect.  XXXIX. 

*  Targa,  pag.  2^5. 


*  Pothier,  des 
Mtur.  n.  115. 

§  2.  DivisioD  of 
averages  into 
particular  and 
generaL 


•  Art.  S,  tit.  des 
avariet. 


'  Art.  S,  tit.  des 
avariet. 


*  Guidon,  ch.  5, 
art.  1. 


$  3.  DistinctioD 
of  averages  ac* 
cording  to  the 
usage  of  difTer- 
ent  countries. 


•  Lubeck,  cap.  1, 
n.  6;  Weylsen, 
§4ft5;  Kurtcke, 
pag.  769:  Locce- 
niui,  lib.  2,  tit.  8, 
n.  S;  Vinnius, 
pag.  193. 

>•  DietiDoctorei. 


la  navey  6  in  le  merci  in  quella  existenti,  eint  una^  e  V  altre 
anchoraJ^^  "  Average j  for  which  the  insurers  are  bound," 
says  Pothier,  "  is  every  damage  caused  by  any  accident  from 
superior  force  to  the  things  insured,  although  it  has  not 
caused  a  total  loss,  and  all  extraordinary  expenses  to  which 
any  accident  from  superior  force  has  given  rise,  in  relation 
to  the  things  insured."* 

Our  Ordonnance  divides  averages  into  simple  or  parti- 
cular ^  and  general  or  common  averages.  "  Extraordinary 
expenses,"  says  Art.  2,  "  for  the  vessel  alone,  or  for  the 
merchandize  only,  and  damage  happening  to  them  re- 
spectively, are  simple  and  particular  averages."^  They  are 
called  simple,  because  they  fall  simply  and  singly  on  the 
thing  which  has  suffered  them.  The  Ordonnance  adds  the 
word  particular,  in  order  to  avert  all  idea  of  contribution, 
and  to  make  it  clear  that  damage  that  has  happened  from 
pure  accident  {aisfortuit)  is  at  the  particular  charge  of  the 
proprietor  of  the  thing,  or  of  the  insurer,  who  has  rendered 
himself  responsible  for  the  event. 

^*  Extraordinary  expenses  made,"  continues  the  same 
Article, ''  and  damage  suffered  for  the  common  good  and 
safety  of  the  merchandize  and  of  the  ship,  are  general  and 
common  averages^'^  They  are  called  common,  because  they 
are  borne  in  common,  as  well  by  the  thing  which  has  suf- 
fered the  damage  as  by  those  which  have  been  preserved 
by  means  of  the  damage  voluntarily  caused.^  They  are 
called  general,  in  contradistinction  to  particular  averages, 
and  because  they  are  to  be  paid  by  the  gi'oss  amount  or 
totality  of  vessel  and  cargo. 

In  certain  countries,  averages  are  distinguished  into  com- 
mon and  gross.  Common  average  comprises  the  expenses 
of  pilotage,  anchorage,  convoy  and  other  like  charges,  pro- 
vided tliey  do  not  exceed  six  florins.  These  expenses  are 
at  the  charge  of  the  merchandize,  and  not  at  that  of  the 
vessel.^  Gross  average  includes  the  losses  and  expenses 
incurred  to  avoid  a  danger.  Both  the  vessel  and  cargo 
contribute  to  it.^^  Kuricke  and  Lubeck  in  the  places  cited 
distinguish  averages  into  those  properly  so  calkdy  and  those 
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improperly  so  called.    The  first  is,  that  which  has  for  its     Chap.  XII. 

C    J-., -I     W  Y  T  Y 

object  the  common  safety.     Average  improperly  so  called  — ' '- 

consists  in  the  charges  for  pilotage,  anchorage,  convoy, 
tolly  &c. 

Casaregis*^  makes  another  distinction.  He  says,  that  "  ^*»c- **»»*•  >*• 
improper  average  is  the  captain's  present  (fe  chapeau,  Sec.) 
and  other  perquisites;  that  damage  arrived  from  pure 
accident  is  an  average  still  more  improper;  that  proper 
average  is  either  common  or  gross.  Common  is  what  is 
paid  for  pilotage,  &c.  Gross  is  jettison  for  the  common 
safety. 

Targa**  distinguishes  average  into  ordinary  and  extraor-  "Targa,pa«.M5. 
dinary.  Ordinary  average  is  the  captain's  present  {le  cha- 
peau) and  other  expenses.  The  extraordinary  is  either 
purely  fatal,  or  purely  voluntary,  or  mixed.  The  fatal  is 
every  accident  that  happens  from  pure  chance  (cos  for^ 
iuit)  and  a  pure  peril  of  the  sea,  such  as  masts  broken, 
damages  occasioned  to  the  merchandize,  leak,  &c.  The 
purely  voluntary  is,  when  several  vessels  going  to  the  same 
place  agree  together  to  take  on  board  cargo  only  at  a  cer- 
tain fixed  freight,  or  to  buy  certain  merchandize  only  at 
such  a  price,  and  then  to  share  the  whole  pro  rata^  deduct- 
ing a  certain  sum  agreed  to  be  paid  to  one  or  several  of 
the  vessels,  to  induce  them  to  come  into  the  arrangement. 
This  is  what  is  called  average  of  the  Indies;  it  is  a  true 
monopoly.  Finally,  mixed  average,  which  participates  in 
accident  and  will,  is  the  loss  that  it  is  resolved  to  suffer  to 
avoid  capture  or  shipwreck.  (It  is  the  same  with  general 
average.) 

It  is  necessary  to  know  these  distinctions  in  order  to 
understand  the  doctrine  of  the  authors  who  make  use  of 
them ;  but  there  is  no  difference  except  in  words ;  the  thing 
is  the  same  everywhere. 

*  The  doctors  I  have  just  cited  have  tried  to  discover  the  H«  Etymology, 
etymology  of  the  word  average.    This  point  has  not  yet 
been  made  clear,  and,  perhaps,  it  never  will  be.^^  The  word  "  M"*i^-    ^ 

'  '  *  »    '  lib.  3,  cap.  4,  n.  4. 

average  is  used  in  all  places  of  commerce.     Several  significa- 
tions are  given  to  it,  and  it  is  used  to  express  different  objects : 

H  u 
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Chap.  XII. 
Sect.  XXXIX. 

Girminamento. 


>«  Tuva,  peg. 
S16;  Consolato, 
ch.  192 ;  Daix, 
peg.  480. 

§  5.  All  damage 
oocasiooed  by 
pure  peril  of  the 
sea  18  particular 
average. 

»  L.  2,  f  1,  ff.  de 
1^.  Rhod.  de 
Jaet. 


^  See  also  L.  6, 
IT.  eod. 

»'  Ch.  63. 


1*  See  also  chap. 
193  and  194. 

»  Guidon,  ch.  5, 
art.  20. 

*»Tit.  8,  art.  2; 
Kuricke,  pag. 
773. 

»» Art.  12. 

»  Targa,  pag. 
259;  RAtede 
G^nes,  pag.  205; 
Weytsen,  }  7 ; 
Ro^uB,  de  nayib. 
not.  59. 

§  6.  Every  ex- 
pense incurred 
and  every  da- 
mage suffered 
far  the  common 
tafetjf  are  gene- 
ral average. 

"  L.  1,  ff.  de  leg. 
Rhod.  de  Jaet. 


sometimes  it  is  damage  suffered,  sometimes  it  is  the 
payment  of  a  tax  or  custom  duty,  sometimes  contribution 
to  a  common  expense,  &c.  The  obligation  of  contributing 
indefinitely  to  a  common  loss  is  called  in  Italy  germina- 
mento,  that  is  to  say,  to  place  in  common  and  in  block  the 
ship  and  goods,  tanquam  in  unum  germen.  The  damage  is 
then  reckoned  on  the  totality,  as  if  the  whole  belonged  to 
one  person.^* 

The  Roman  law^^  decides,  that  if  through  a  peril  of  the 
sea,  the  vessel  receives  damage  in  the  hull  or  rigging,  the 
merchandize  shall  not  contribute  thereto:  Si  conservatis 
mercibtiSy  deterior  facta  sit  navisj  aut  quid  exarmaveritf 
nulla  facienda  est  collatio ;  because  it  is  with  the  vessel 
as  with  every  other  instrument  that  a  workman  uses  to 
work  with  at  his  trade  :  Quia  (similis)  earum  rerum  causa 
sity  quxB  navis  gratia  parentur,  et  earum  pro  quibus  tner" 
cedem  aliquis  acceperit.  For,  it  adds,  if  the  workman  in 
doing  the  work  confided  to  him  breaks  his  hammer  or  his 
anvil,  he  will  not  have  any  claim  to  be  paid  therefor  :  Nam 
sifaber  incudeniy  vel  maleum  fregerity  non  imputaretur  ei  qui 
locaverit  opus.^^ 

The  Consolato^^  says,  that  if  by  the  force  of  tempest  the 
vessel  springs  a  leak  which  damages  the  merchandize,  it  is 
particular  average,  at  the  charge  of  the  tiling  damaged : 
Perchi  a  impedimento  di  dio,  ne  di  wiare,  ne  di  vento,  ne  di 
signoria,  nessuno  pud  niente  dire,  ni  contrastare?^  "  If  by 
chance  of  weather"  says  the  Guidon,  "  cables,  anchors, 
sails,  masts,  ropes  of  the  vessel  are  lost,  the  merchant  is 
not  liable  to  contribute  therefor ;  but  all  this  damage  falls 
on  the  owner  (bourgeois)  of  the  ship."^^  The  same  decision 
is  found  in  the  Ordonnance  of  the  Hanse  Towns^  and  in 
the  Ordonnance  of  Wisbuy.^'  The  language  of  the  doctors 
is  unanimous  on  the  point.^^ 

The  Rhodian  law  requires  that  every  one  shall  con- 
tribute to  what  has  been  yielded  up  for  the  common  safety : 
Omnium  contributione  sarciatur,  quod  pro  omnibus  datum 
estP  The  Roman  law  also  decides,  that  damage,  volun- 
tarily suffered  through  fear  of  present  danger,  is  to  be 
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repaired  by  means  of  contribution  from  the  effects  which     Chap.  xit. 

have  been  saved :  Si  voluntate  vectorum  {vet)  propter  ali-  — — 

quern  metum,  id  detrimentum  factum  sit,  hoc  ipsum  sarciri 
oportet.^^    Cujas  remarks  that  the  word  vel  is  superfluous ;  »«  l.  2,  §  i,  ir. 

eod. 

that  we  ought  to  read  si  voluntate  vectorum  propter'  aliquem 
metum.  In  efiect,  to  render  an  average  general  and  com- 
mon,  it  does  not  suffice  that  a  jettison  has  been  made ;  but 
it  must  have  been  compelled  by  the  fear  of  perishing. 

Equity  requires  that  in  these  cases  those  whose  effects 
have  been  preserved  by  the  loss  of  the  merchandize  of 
others,  shall  contribute  to  this  damage.  Whatever  is  given 
to  pirates,  to  escape  from  their  violence,  is  to  be  paid  for 
by  contribution :  Si  navis  a  piratis  redempta  sit,  omnes 
conferre  debent.^^  There  is  place  for  contribution,  if,  to  » n.  Lege  2,  §  s. 
avoid  shipwreck,  a  mast  has  been  cut  away,  or  other  parts 
of  the  rigging  thrown  overboard ;  Si  arbor,  vel  aliud  navis 
instrvmentum,  removendi  communis  periculi  causd  dejectum 
est,  contributio  debetur.^    The  Statute  of  Marseilles  con-  «•  l.  5,  j  1,  ff. 

eod. 

tains  the  same  provisions.  Lastly,  the  Ordonnance,  in  the 
place  cited,  says,  that  "extraordinary  expenses  incurred, 
and  damage  suffered /or  the  common  good  and  safety  of  the 
merchandize  and  ship,  are  general  and  common  averages." 

It  results  from  these  texts:  1.  That  expense  incurred 
and  damage  suffered  are  not  general  average,  except 
in  the  case  where  they  have  been  incurred  voluntarily 
for  the  common  safety.  It  is  necessary  that  the  act  of 
num  should  have  concurred  with  the  accident ;  there  must 
have  been  a  forced  will :  Volonta  violentata  daV  accidente 
del  pericoloJ^  (b)    2.  It  must  have  been  a  question  of  shun-  «'Targa.cap.58; 

'  *'  CasaregiB,  disc. 

ning  an  imminent  danger :    Periculi  imminentis  evitandi  121. 
causd.^    Medici,  says  Quintus  Curtius,  graviores  morbos  "3k-"cuias**" 
atperis  remediis  curant,  et  gubemator,  ubi  naufragium  timet,  ^^^J,'  ^°*y.  c^. 
jacturdy  quidquid  servari  potest,  redimit.^     A  panic  would  ^it^a^m^l'. 
not  excuse  a  captain  in  making  a  jettison  without  being  aTQl^intu,  cur- 

tius,  lib.  5,  cap.  9. 

(6)  The  case  falls,  says  Mr.  Arnould,  within  that  class  of  actions  which  the 
scholastic  philosophy  termed  mixed,  i  e.  partaking  both  of  a  voluntary  and  in- 
voluntary nature.  Thus  Ariatotle,  treating  of  free  will,  expressly  instances  jet- 
tisons :  T«c  i*  TMC  x**f*^**  fitC«Xcic. 

II  h2 
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Chap.xii.     forced  to  it  by  a  real  danger.^    Still  prudence  does  not 

2^ .'  allow  him  to  wait  the  last  extremity  :  H<bc  tamen  necessitas 

non  ad  ultimum  gradum  est  restringenda,^^ 
$7.  Damage  The  Consolato'*  decides  that  damages  happening  to  the 

fault  of  the  merchandize  from  the  fault  of  the  captain  are  particular 
»pl^w*''*^'d''  averages,  which  remain  for  his  account,  and  for  which  the 
ffi^Tw^tlJn?!'!*;  ^^^sel  answers  as  against  the  shippers.  The  same  rule 
Tar^a,  cap.  59.  j^  found  in  the  Judgments  of  Oleron^^  and  in  the  Ordon- 
11.3^  ***  '  nance  of  Wisbuy."  It  is  adopted  also  by  our  Ordon- 
»  Art.  10.  nance  :  ^  "  Damage  happened  to  the  merchandize  through 

»Tit.deiavarie«,  the  fault  of  the  Captain  or  crew,  from  not  having  well 
iia?i?*]Murt.?;      closcd  the  hatchcs,  well  moored  the  ship,  provided  good 
£nil^pag.'722^     hoistings  and  ropes,    or  otherwise,   is  particular  average 
looT  ^'  ^^'     which  shall  fall  on  the  master,  the  vessel  and  freight"*^ 
$  8.  Damage  "  Damages  occasioned  to  the  merchandize  through  their 

arisiog  from  the 

proper  vice  of  proper  vice"  says  the  Ordonnance,  "  are  particular  average 
the  thing.  f^^  account  of  the  owners."^^ 

«9.  DiffereDce  Article  46*  distinguishes  averages  properly  so  called  from 

age  properly  so  a  maritime  total  loss.    After  having  said  that  '^abandonment 

1ms  ithriitr$^^  ^'^^'^  ^^^  ^  made  except  in  case  of  capture,  shipwreck,  bris, 

majeur).  stranding,  arrest  of  princes,  or  total  loss  of  the  effects  in- 

aTaries;'vide  surcd,"  it  adds,  ^'  and  all  other  damages  shall  be  reputed 

supra,  sect.  9.  »>      tt  •  •    /•         j    i^  i  • 

»  Art.  46,  tit.  des  onhj  avcrogcs.       Hence  it  must  be  inferred  that  the  action 

proper  of  average  concerns  particularly  the  minor  disasters, 
that  cause  only  damage  to  the  thing  insured ;  but  that  we 
must  be  directed  by  other  rules,  when  it  is  a  question  of 
capture,  shipwreck,  stranding,  arrest  of  princes,  or  of  inna- 
vigability.  These  are  superior  disasters,  which,  tending  of 
themselves  to  occasion  the  entire  loss  of  the  thing,  (though 
they  do  not  always  occasion  it,)  must  be  governed  by  other 
principles. 

This  distinction,  which  results  from  several  articles  of  the 
Ordonnance,  will  afford  great  light  in  explaining  our  clause 
free  of  average,  of  which  I  shall  speak  in  Section  45, 
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Chap.  Xll. 

Section  XL.  Sect.  xl. 

GENERAL  OBSERVATIONS  ON  JETTISON. 

From  the  texts  cited  in  the  preceding  section^  it  is  seen  §  1.  tVhen  it  is 
that  the  captain  is  not  allowed  to  make  a  jettison,  except  jettitoa. 
when  necessity  compels  him  to  have  recourse  to  this  extreme  '  i  «• 
remedy. 

Two  kinds  of  jettison  are  distinguished,  the  regular  and  §2.  Two  kinds 
the  irregular.^    Regular  jettison  is  that  which  is  made,  not  d^*\**^°'..- 
in  the  very  moment  of  perishing,  but  rather  to  ward  off  a  >  Targa,  cap.  si. 
danger  that  is  approaching.     Some  little  time  remains  yet 
to  consider  if  the  jettison  shall  be  made,  how,  and  of  what. 
The  opinion  of  the  merchants  and  crew  is  taken.     All  is 
done  in  order  and  without  confusion.     Irregular  jettison  irre^u/ar  jetti- 
is  that  which  is  made  in  the  very  moment  of  the  danger.  '°°' 
Formalities  and  consultation  are  out  of  season.    They  are 
going  to  perish.     Every  means  of  safety  is  lawful :   Omnis 
hanesta  ratio  expediuTidxB  salutis.     Every  one  casts  into 
the  sea  what  comes  first  to  hand  :   Ogn*  un  getta  do  che  li 
vienne  alle  mani ;  che  percio  i  incapace  di  regola.^  *  Targa. 

Targa  remarks,  that  for  sixty  years  that  he  had  been 
judge  of  the  Consulat  de  la  Mer  at  Genoa,  he  had  met 
with  only  four  or  five  instances  of  regular  jettison ;  and 
these  were  suspected  of  fraud,  for  the  single  reason  that 
formalities  had  been  too  much  attended  to.  This  may  jettison  is  pre- 
explain  the  remark  of  Casaregis,  that  a  jettison  is  always  *"™  "regular. 
presumed  to  belong  to  the  class  of  irregular  ones.*  45^^*31'^'  ^^' 

Jettison  is  placed  in  the  number  of  accidents  {cos  for-  it  is  presumed 
tuits) :   Si  connumera  fra  li  fatali  i  forzosi.     The  will  of  cauwd^by  acci- 
him  who  makes  it  is  overpowered  by  the  danger.    Mercium  **®°^ 
^^actus  semper  novercali  maris  fortunes  imputatur,  says  Mar- 

quardus.^    But  as  it  is  a  consequence  of  tempest  or  pursuit  »  Lft).  t,  cap.  is, 

by  the  enemy,  the  master  is  bound  at  the  first  port  the 

vessel  makes  to  declare  the  cause  of  the  jettison,^  •  vide  infra,  je. 

The  Consolato^  decides  that  irregular  jettison  is  a  species  Irregular  jetii- 
of  shipwreck,  or  at  least  that  it  approaches  much  nearer  to  shipwreck. 
shipwreck  than  to  jettison :    Si  debbe  giudicare  quasi  per  ^  ch.  281. 
nmiU  di  naufragio ;  i  piit  per  simile  di  naufragio,  che  di 
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Chap.  xh.     gietto.     Casaregis®  and  Targa^  call  it  a  semi-shipwreck. 

Sect,  XL,  .  /•       • 

semt-naufragium. 

$3.  Delibcm-  The  Roman  law*°  appears  to  require  a  species  of  delibe- 
cbants  and  ration  on  the  part  of  the  merchant  shippers  who  are  on 
*^"^'  board :  Si  voluntate  vectorum.  &c.    The  Consolato^'  directs 

■  DUc.  45.  ' 

»  Cap.  58.  that,  **  when  the  master  finds  himself  under  the  necessity 

ilg^RhcXi!' ^' **^  of  making  jettison,  he  is  to  say  to  the  merchants,  in  the 

"  Chap.  97.         presence  of  the  crew,  Messieurs,  we  are  in  great  danger  of 

perishing;   the  only  way  to  save  ourselves,  the  vessel  and 

part  of  the  cargo,  is  to  make  a  jettison.     If  the  merchants, 

»  ch.  8  and  9.      or  the  greater  number,  consent,  the  jettison  may  be  made." 

"Art  20 and 38    ^^^^  samc  rulc  is  prescribed  by  the  Jugemens  d^Oleron,^* 

w  Lib.  4,  cap.  30.  the  Hanscatic  law,"  the  Ordonnance  of  Wisbuy,**  the  Sta- 

be^2d  vinnhis.  tutc  of  Marscilles,^^  and  by  several  other  old  R^glemens  ;*^ 

rrtT?.**^"^**'       ^^^>  lastly,  by  the  Ordonnance  de  la  Marine J^ 

If  there  is  diver-       If  the  merchant  shippers  refuse  to  consent  to  the  jettison, 

^  "  the  master,"  says  the  Jugemens  d'  Oleron, "  is  still  to  throw 

overboard  as  much  as  he  deems  necessary :   himself  and 

the  third  of  his  crew  taking  an  oath  on  the  Holy  Gospels 

that  they  have  made  the  jettison  to  save  their  lives  and  the 

"Jugemens        ship,  and  the  other  property  on  board."  ^®     This  article  is 

d'Oleron,  art.  8.  iiiz-vi  i  -iii* 

w  Art.  20.  adopted  by  the  Ordonnance  of  Wisbuy,'^  and  by  divers 

»  weytsen,  f  26;  othcr  R^glemcns.*^     The  Ordonnance  says,  "  if  there  is 

Vinnius  and  ku-        .... 

ricke,  in  loci*,  diversity  of  opinion,  that  of  the  master  and  crew  shall  be 
«Tit.dujct,       followed."  21 

art.  2. 

Who  of  the  The  Reglement  of  Denmark,  cited  by  Lubeck,**  directs, 

consulted?  ^^^  ^^  captain  shall  take  the  opinion  of  the  major  and 
w  Cap.  3,  n.  3.  better  part  of  the  crew :  Majoris  ac  melioris  nauticorum 
M  Art.  88.  partis  sententiam  sequetur.    The  Ordonnance  of  Wisbuy** 

contents  itself  with  the  opinion  of  two  or  three  of  the  crew 
and  of  the  more  experienced  mariners.  The  Ordonnance 
art^^and  18^  dc  la  Marine**  requires  in  such  case  the  opinion  of  the 
If  the  merchant  principal  persons  of  the  crew.  If  the  merchant  shippers 
no?on^boBrd.  ^^^  ^^^  ^^  board,  the  captain  and  crew  have  all  the  powers 
«  conaoiato,         that  the  urgency  of  the  case  confers  upon  them.'^(c) 

c.  97;  Ordon.  de  to         J  r  v  / 

Ordon.^tlt.  du  jet,  (^)  "  ^  consultation  with  the  officers,"  says  Mr,  J.  Story,  **  may  be  proper 
^'^^  IB*  in  cases  which  admit  of  delay  and  deliberation;   but  if  the  propriety  and 

necessity  of  the  act  be  otherwise  made  out,  the  want  of  this  is  no  ground  of 
objection."    Co,  Ins,  Co,  ▼.  Athby,  1  Peter's  Sup.  Court  Rep.  342. 


GENERAL  OBSERVATIONS  ON  JETTISON.  471 

In  Section  4  of  the  present  chapter,  I  have  spoken  of     C«ap.  Xli. 
the  case  where  the  captain  forms  his  determination  against 


the  general  opinion.     It  has  been  seen,  that  sometimes  ofthecapudD 
sailors,  indisposed  to  follow  the  lead  of  a  too  courageous  {ha^^orfh^** 
captain,  have  set  themselves  to  work  proprio  motu  to  avoid  cf«''^ 
a  threatening  danger.     For  the  rest,  when  in  the  case  of  in  the  case  of 
irregular  jettison,  all   deliberation  is  out  of  place.    The  Son"delfera- 
danger  is  urgent.    The  jettison  is  made  because  it  is  a  *»on  superfluous, 
question  of  salvation.^  *  Targa,  cap.  ss. 

By  the  Rhodian  law,  it  belonged  to  the  merchant  shipper  $  4.  Who  is  to 

▲  A.\.     '  A.A.'  r^         •     ^       •  jr     •     J       coraraenoe  the 

to  commence  the  jettison.     Lum  jactus  in  mare  faciendus  jettison? 
esty  mercator  primus  jacito;  atque  ita  nautce  rem  adgre- 
diunto.    The  Consolato*^  prohibits  the  captain  from  making  ^  ch.9i. 
jettison,  before  the  merchants  have  commenced  throwing 
something  overboard.     But  this  order  is  not  followed;^  »  Kuricke,p.77i. 
and  least  of  all  when  the  jettison  is  irregular J^  »  Targa,  cap.ss. 

"  The   first  things   to   be  thrown  overboard,"  says  the  What  ought  to. 
Guidon,  "  are  the   implements  of  the  ship,   such  as  old  ove'rb(WPd.'  ^" 
cables,   cabooses,   guns;   and   after,   the  sailors'  chests."  » Guidon, ch. 5, 
Our  authors  say  that  the  jettison  should  commence  with 
throwing  overboard  the  heaviest  and  least  valuable  articles; 
and  such  is  the  rule  established  by  the  Ordonnance.^^  "  Tit.  dujet, 

•^  .  art.  3. 

The  choice  and  opinion  of  the  crewy  mentioned  by  the 
Ordonnance,  apply  only  where  deliberation  is  practicable. 
But  it  often  happens  that  there  is  neither  time  for  choice, 
nor  for  deliberation.  Juvenal^  exhibits  his  friend  Catullus  n  gat.  12,  v. so. 
in  danger  of  perishing  at  sea.  The  vessel  was  half  full  of 
water.  The  skill  of  the  old  pilot  was  no  longer  of  use. 
They  were  capitulating,  as  it  were,  with  the  winds  : 

.     .     .     .     .     •     Nullam  prudentia  cam 
Rectoris  conferret  spent ;  decider e  jactu 
CcepU  cum  ventis. 

The  danger  increased,  and  Catullus  cried  out.  Cast  over- 
board all  that  belongs  to  me ;  throw  into  the  sea  my  most 
precious  effects  : 

Fundite  quce  mea  sunt,  dicebatf  cuncta,  Catullus ; 
Pracvpitare  volens  etiam  pulcherrima. 
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Thing  belonging 
to  another. 


Money  and  pre- 
cious articles. 

»  Art.  28,  tit. 
du  capitaine. 


**  Cle{rac,pag.45. 

Negros. 

»  Ch.  8,  tect.  4. 


"«  L.  52,  ff.  de 
reg.  Jur. 


^  Cicero  de 
offlciis,  lib.  S, 
cap.  23. 


»  Puffendorf, 
liT.  2. 

§  6.  Duties  of 
the  clerk  and 
captain. 


The  tempest  increased  in  violence.  They  were  obliged 
to  cut  away  a  mast :  malum  fero  summittere.  At  last  it 
became  calm.  The  hope  of  life  revives  with  the  rays  of 
the  sun:  ^e^  vitcB  cum  sole  redit;  and  the  ship  pursues 
her  course  by  the  aid  of  one  remaining  sail. 

Several  authors  consider  the  question,  whether  he  who 
makes  the  jettison  should  begin  by  throwing  overboard  his 
own  effects,  before  coming  to  those  of  others.  But  the 
law  of  contribution,  of  which  I  presently  speak,  renders 
this  question  idle. 

Article  26  of  the  Ordonnance"  runs,  "  that  where  the 
captain  and  crew  are  forced,  through  fear  of  shipwreck,  to 
abandon  the  vessel,  they  shall  be  bound  to  save  the  money 
and  what  they  can  of  the  most  precious  part  of  the  cargo, 
on  pain  of  personal  responsibility  and  imprisonment"  It 
would  be  then  very  difficult  to  excuse  a  captain  who  should 
make  a  jettison  of  money  and  other  precious  articles,  unless 
in  a  position  similar  to  that  described  by  Juvenal.^ 

Because  negros  are  considered  as  chattels  (as  we  have 
seen  above '^)  this  unreasoning  doctrine  has  never  been 
carried  so  far  as  to  say,  that  they  may  be  cast  into  the  sea 
to  lighten  the  vessel,  like  any  other  merchandize.  If  in  the 
view  of  the  civil  law,  (c)  slaves  are  chattels,  they  are  not 
so  deemed  by  the  natural  law,  according  to  which  all  men 
are  equal.^  All  the  effects  of  the  vessel,  even  the  moat 
precious,  are  rather  to  be  cast  overboard,  than  the  least 
part  of  the  slaves.^^  If  we  must  suppose  the  case,  where 
there  is  an  absolute  necessity  for  throwing  overboard  part 
of  the  human  cargo,  Kuricke  and  Devicq  say  that  recourse 
must  be  had  to  lot.  But  such  a  theory  will  hardly  do  in 
law.  Those  who,  under  pretext  of  saving  the  vessel, 
should  throw  men  into  the  sea,  free  or  slaves,  by  lot  or 
without  lot,  would  be  guilty  of  murder:  for  to  save  my 
life  I  am  never  allowed  to  put  to  death  other  men  who  do 
not  attack  me.'® 

The  Ordonnance,  in  Article  4,  directs,  that  the  clerk 
(ecrivain)  shall  enter  on  the  ship's  register,  as  soon  as  possi* 

(r)  Sc.  municipal  law. 
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ble,  the  deliberation  made  in  matter  of  jettison,  and  keep     Chap.  XII. 
a  list  of  the  effects  thrown  overboard.     And  in  Art.  6  it      Sf.ct.  XL. 
directs  that  the  captain,  at  the  first  port  the  vessel  enters, 
shall  declare  the  cause  of  the  jettison. 

Things  cast  into  the  sea  for  the  common  safety  do  not  §  7.  Tbio^  of 
cease  to  belong  to  their  former  owners,  to  whom  they  must  jg  made  srill 
be  restored,  if  recovered,  saving  the  expenses  of  salvage :  ^'^^  ^  ^^ 
lies  jacta  damini  manety  nee  Jit  adprehendentis ;  quia  pro 
derelicto  non  habetur.^  "  \'  *i*|J'wf 

Rhod.  de  Jact. 


Section  XLI. 
enumeration  of  general  and  particular  averages. 
"  Damages  happenin&:  to  the  merchandize  through  ship-  $  ^'  f-***^. 

^s  rr         is  or     occasioned  by 

wreck  are  particular  averages  for  account  of  the  owners."^  shipwreck. 

The  owner  of  the  shipwrecked  vessel,  and  the  owners  of  avISes!'  **'*  ^" 

the  goods  lost  in  the  shipwreck,  cannot  claim  contribution 

from  those  who  have  had  the  good  fortime  to  save  their 

effects;  because  the  loss  that  both  have  suffered  has  not 

procured  the  common  safety :  AmisstB  navis  damnum^  col- 

lationis  consortia  non  sarcitur  per  eos,  qui  merces  suas  nau- 

froffio  liberaverunt ;  nam  hujus  cequitatem  tunc  adndtti  pla- 

cuit,  citmjactus  remedio,  cceteris  in  communi  periculo,  salvd 

navi.  consultum  est,^     It  is  the  same  with  this  case  as  with  »l.  5,  ir.de  leg. 

'  Rhod. 

a  fire ;  he  who  saves  his  own,  saves  it  for  himself :  Citm 
depressa  natns,  aut  dejecta  essety  quod  quisque  ex  ea  suum 
servasset,  sibi  servare  respondit,  tanquam  ex  incendio.^  *  ^-  '•  ^-  ^^* 
"  After  the  shipwreck,"  says  Cleirac,  "  there  is  no  contribu- 
tion to  be  made  between  the  merchandize  recovered  and 
fished  out  of  the  water,  and  that  lost ;  but  sauve  qui  peutJ^  *  *  acirac,  pag.  si. 
Chi  salvuy  says  Casaregis,  salva ;  chi  perde,  perde.^  121*?'^'  ***** 

The  doctors  treat  the  question,  whether  in  such  case  I 
ought  to  save  the  thing  deposited  with  me  rather  than  my 
own.«     It  seems  that  it  is  not  blamable  to  think  first  of  [J'^^jJ^' "' 
oneself:  Prinua  charitas  sibi. 

There  jg    nothing  to  prevent  an  agreement  in  the  begin- 
ning,  tbatggTM  case  of  shipwreck  all  that  is  saved  shall  be 
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Chap.  XII.     common  to  the  vessel  and  cargo.^     It  is  the  case  of  ger^ 

—^^ —  minamento,  mentioned  supra,  Sect  39,  §  4. 

i92?°j28fcSn8.*  "  In  case  of  loss/'  says  the  Ordonnance,  "  of  merchan- 
If  the  boat  ^*^  placed  in  boats  to  lighten  the  ship  entering  some  port 
Uden  with  mer-  ^^  ^iver,  it  shall  be  shared  by  the  vessel  and  her  entire 

chaDdue  u  lost  '  *'       ^ 

and  the  vessel  cargo."®    The  goods  then  placed  in  a  boat  are  considered 

a  Art  19  tit.  du  ^  ^^  ^^^V  ^^^  ^^^^  tliTown  into  the  sea  to  save  the  vessel 

^***  and  the  rest  of  the  cargo :  Proinde  tanquam  si  jactura  facta 

»  L.  4,  ir.de  leg.  esset,^    The  same  decision  is  found  in  the  Guidon.*®     It  is 

Rhod. 

»•  ch.  5,  art.  28.    repeated  by  all  our  authors.     It  is  the  same  where  part  of 

the  goods  are  transferred  to  a  boat  to  comfort  and  relieve 
the  ship,  being  in  danger  of  shipwreck.     LevancUe  navis 

"it.%";tirtoi?;,  ^^«^^«>  says  Paulus." 

*  ^^'  There  is  no  ground  for  contribution  if  the  merchandize 

has  been  put  into  the  boat,  not  to  lighten  the  ship^  but 
indeed  to  be  transported  to  its  consignees.     Thus  speaks 

"  Ch.  5,  art.  30.  the  Guidon  :^^  "  Goods  discharged  into  boats  to  be  trans- 
ported by  the  river :  if  the  boats  perish  there  is  no  contri- 
bution with  the  goods  remaining  in  the  ship,  because  it  is 
not  to  help  the  vessel,  but  only  to  carry  them  into  the  power 

l*oi^"^*^nf;  P^-    of  the  owner."  ^* 

782  and  811. 

The  texts  above  cited  speak  only  of  goods  placed  in  boats 

to  lighten  the  ship.     Hence  it  seems  there  is  no  contribution 

for  the  boats  themselves  that  are  lost  on  such  occasion. 

de  le"  RhSd.*'  ^'  ^^^^  ^s  the  doctriuc  of  Vinnius,^*  Weytsen  '*  and  Casaregis.*^ 

w*!  1^7*  These  authors  are  right,  if  the  boats  employed  to  lighten 

>«  Diac.  46.  n.  31.  the  vcsscl  bcloug  to  a  third  party  who  had  furnished  them 

for  a  certain  freight ;  the  loss  of  the  boats  or  lighters  would 

concern  this  third  party,  because  he  has  stipulated  the  price 

of  the  peril  to  which  he  has  exposed  them :  Quia  daminus 

barccB  pro  hoc  periculo,  mercedem  stipulatus  est.     But  if  a 

boat  belonging  to  the  vessel  has  been  used,  the  loss  of  this 

would  enter  into  general  average. 

If  the  boat  «  If  the  ship  perishes,"  says  the  Ordonnance,  "  with  the 

goods  b  saved     remainder  of  her  cargo,  there  shall  be  no  contribution  from 

lo8t.^**  ^*^  ^  ^^®  goods  transferred  to  lighters,  although  they  arrive  safely 

"  Art.  20,  tit.  du  in  port."*7    This  article  has  been  taken  from  the  Roman 

Jet. 

"  L.  4,  ff.  do  leg.    law.^^    And  the  reason  of  this  law  is,  that  jettison  comes 

Rhod.  '  •' 
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into  contribution  only  in  the  case  where  the  vessel  is  saved  :     Chap.  XII. 
Q^ia  jactuSj  in  triiutum,  nave  sahd  venit    The  same  de- 


cision is  found  in  the  Guidon.^^     It  is  repeated  by  all  the  *•  ch.  s,  art.  is. 
authors  just  cited. 

'^  Damages  occasioned  by  stranding  are  particular  averages  $  2.  Losses 
for  account  of  the  owners."**     But  it  would  be  general  ^^S^X^^  ^^ 
average  if  the  stranding  had  been  voluntarily  effected  for  *  ^  *•  ^*'  *" 
the  common  safety,  as  we  have  seen  above  ;^^  provided  «  supra,  sect,  is, 
always  that  the  vessel  has  been  set  afloat  again ;  for  if  the  » infra,  f  4,  case 

•'  ,  ,  where  the  Jettisoii 

strandmg  is  followed  by  shipwreck,  it  is  sauve  quipeut.^{d)  d^  not  save  the 
"  If  it  happens,"  says  the  Ordonnance  of  Wisbuy,  "  that  Expenses  of 
the  vessel  takes  the  ground,  the  master  may  discharge  part  ^*^f  iJg^^^ 
of  the  cargo  into  other  ships,  and  the  expenses  of  this  shall 
be  counted  for  general  average  as  against  the  vessel  and 
cargo.""    "  The  expenses  of  getting  the  ship  afloat,"  says  wubJj^ariss. 
the  Ordonnance,  "  are  general  or  common  averages."^*         "  ^  <^>  *i^des 

'  o  o  avariee. 

**  Expenses  incurred  to  save  the  merchandize  are  parti-  $  3.  Ez{>en9es 
cular  averages  for  account  of  the  owners."**  *"  ^*^* 

"  Things  thrown  into  the  sea  for  the  common  safety  are  $  4.  Jettison. 

^  "^  -^     ^  M  Art.  5,  tit.  des 

general  averages.'  *°     The  texts  and  doctrines  cited  in  the  avarice;  cieirac, 
two  preceding  sections  may  be  here  referred  to.  ^^ereiViiSS?' 

"  Damage  done  to  the  merchandize  that  has  remained  DamaM**caused 
in  the  vessel,  in  making  jettison,  is  general  average."*^  ^^  ^^®  jettison 
This  decision  conforms  with  the  Roman  law,^  the  Statute  dize  that  remains 
of  Marseilles,^  and  the  Guidon  de  la  Mer.^     The  Guidon  1**.  °     '    . 

'  *  Art.  6,  tit.  des 

says,  that  "  the  same  rule  will  not  apply  to  the  body  of  the  J^^^^'g  ^^  ^ 
ship,  because,  if,  in  making  jettison,  it  has  received  damage,  ^^''  ^^^^' 
the  goods  will  not  contribute  thereto,  inasmuch  as  the  master  f  !••'•»  *  *»  ff-  *• 

°  '  leg.  Rhod. 

of  the  vessel  receives  profit  in  the  freight :   unless  it  is  that  *  w^.  4,  cap.  so. 
the  factors  or  merchant  passengers,  being  in  the  ship,  to 
prevent  worse  evils,  should  have  all  consented  to  tlie  injury 
to  the  vessel,  the  more  easily  to  save  the  said  goods,  in 
which  case  such  injury  shall  be  average'^    This  point  has 

(d)  In  the  United  States  this  point  was  variously  decided  until  finally  set  at 
rest  by  the  judgment  of  Mr.  J.  Story  in  Colombian  Insurance  Company  v.  Athbti, 
which  decided  that  a  voluntary  stranding,  followed  by  a  total  loss  of  the  ship, 
bat  with  a  saving  of  the  cargo,  constitutes,  when  designed  for  the  general  safety, 
a  clear  case  of  general  average.  In  England  the  point  seems  not  to  have  pre- 
sented itself  for  judicial  decision. 
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Chap.  XII.     been  better  explained  by  the  Ordonnance  de  la  Marine : 
Skct.  xli.     tt  jj^  contribution  shall  be  made  by  reason  of  damage  to 


the  vessel,  unless  it  has  been  done  expressly  to  facilitate  the 
"et^^* "'  **''  *"  jettison  *'^^    And  again  :  "  If  the  ship  has  been  opened,  after 

consultation  of  the  principal  persons  of  the  crew,  and  mer- 
chants, if  any  there  are,  to  get  out  the  goodsj  they  shall  con- 
titie^'  '*'  **"*     tribute  to  the  damage  done  to  the  vessel,  for  this  purpose/'** 
If  the  jettison  «  If  the  jettison  does  not  save  the  vessel,  there  shall  be 

the  vessel.  no  contribution,  and  the  goods  saved  shall  not  be  held  to 

payment  or  indemnification  for  those  thrown  overboard  or 
"  A^-  '*»  ***•  ^"  damaged.'^"  Nave,  vel  arbore,  vi  tempestatis  amissd,  vectares 

ad  contributionem  non  tenentur ;   nisi  ipsis  arborem  sabUis 
!L'^""*  P»uiu«,    causa  eruentibus,  navis  salva  sit.^    The  same  decision  is 

lib.  S,  fentent.  tit.  ' 

^-  found  in  the  Roman  law,^  in  the  CJonsolato,^  and  in  the 

»  L.  4  &  6,  ff.  de  '  '         .  . 

Leg.  Rhod.  Guidou  dc  la  Mer.*7     In  such  case,  says  Loccenius,  if  the 

••  Chap.  194.  . 

»  ciiap.  6,  art.  8.  cffects  throwu  overboard  are  recovered,  they  belong  to  their 
»•  Loccenius,  lib.   owucr,  and  do  not  contribute  for  the  effects  lost*® 

2,  cap.  8,  D.  18.  ' 

In  Section  25  of  the  present  chapter,  I  mentioned  the 
case  of  Captain  Pierre  Arnaud,  who,  to  lighten  his  vessel 
and  escape  from  an  English  privateer  that  was  pursuing 
him,  had  thrown  into  the  sea  his  guns,  several  portions  of 
the  rigging  and  apparel,  and  100  hogsheads  of  rice  of  his 
cargo.  He  was  captured.  Six  days  after  he  threw  off  the 
yoke,  made  himself  master  of  the  vessel,  and  brought  her 
into  Corsica.  Sentence  arbitral^  rendered  13th  February, 
1748,  by  M.  Duquesnay  and  myself,  decided  that  the  vessd 
not  having  been  saved  from  the  hands  of  the  privateer  by 
the  jettison,  there  was  no  ground  for  contribution,  and  that 
the  recapture  made  by  Captain  Arnaud  was  a  simple  sal- 

» Cont.  naut.  n.  A      i  •       •        /•    i  •    • 

113;  vid.  infra,     vagc.     Pothicr  IS  of  the  same  opinion.'*^ 

sect.  45,  }  2. 

If  the  vessel  If  the  vessel  saved  by  the  jettison  is  wrecked  in  another 

jettiMD  after-      p'^ce,  in  alio  loco  submersa  est,  the  goods  saved  from  this 
wards  perishes,    shipwreck  shall  contribute  to  the  loss  of  what  had  been 

thrown  overboard  in  the  first  danger.     This  is  the  rule  of 
«  L.  4,  i  1,  ff.  de   the  Roman  law  ;^  because  the  jettison  has  preserved  the 

vessel  and  the  bulk  of  the  cargo.  True,  the  ship  has  sub- 
sequently perished,  but  it  had  been  saved  by  the  preceding 
jettison.     Jactus  ilk  servavit  navem,  et  cctterorum  merces. 
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Periit  quidem  posted,  navis ;    sed  tunc  temporisy  beneficio     Chap.  XII. 
iacturcB  servata  est  navis, *^     The  same  decision  is  found  in  * 

^  «»  L.  2,  si  conaer- 

the  Guidon.**     It  has  been  adopted  by  the  Ordonnance  r*-"*  ^^hSd^'uS  m* 
"  If  the  vessel,  having  been  saved  by  the  jettison,  and  con-  ?»"!*«>  edict. 

'  ^  J  J  '  43  Ch.  5,  art.  29. 

tinuing  her  course,  comes  to  be  lost,  the  effects  saved  shall  o  Tit.dujet,  art. 

contribute  to  the  jettison  on  the  footing  of  their  then  value, 

less  the  expenses  of  salvage.  **  ub.  2,  cap.  s,  n.  c. 

Valin  observes,  "  that,  in  the  idea  of  this  article,  the 
vessel  must  necessarily  have  been  saved  by  the  jettison ;  so 
that  the  tempest  having  abated,  she  has  then  continued  her 
route  :  for  if  the  vessel  has  only  been  simply  comforted  by 
the  jettison,  and  after  some  hours  of  interruption  or  diminu- 
tion the  storm  has  recommenced  with  the  same  violence, 
or  otherwise  shipwreck  has  followed,  although  several  days 
after  the  jettison,  there  would  be  no  ground  for  contribu- 
tion." 

In  effect,  the  law  cited  speaks  of  the  vessel  saved  by  the 
jettison,  and  which  in  another  place  has  been  wrecked  :  Si 
navis  quce  in  tempestate,  jactu  mercium  unius  mercatoris 
levata  est,  in  alio  loco  submersa  est .  ,  .  ,  The  Ordonnance 
speaks  of  the  vessel  which,  having  been  saved  by  the  jetti- 
son, and  continuing  her  route,  comes  to  be  lost.  It  must  be, 
then,  the  case  of  two  different  tempests,  one  of  which  has 
occasioned  the  jettison,  and  the  other  the  shipwreck.  But 
if  the  jettison  and  the  shipwreck  are  occasioned  by  the 
same  tempest,  the  effects  saved  from  the  wreck  shall  not 
contribute  for  those  which,  a  little  before,  have  been  thrown 
into  the  sea.**  **  pothier,  n.  lu. 

The  law  just  cited  decides  another  case :  if  those  whose 
goods  have  been  thrown  overboard  in  the  first  peril  come 
to  recover  them,  they  will  not  be  held  to  contribute  for  the 
loss  of  what  has  perished  in  the  second ;  for  it  is  not  by 
means  of  this  latter  disaster  that  they  have  recovered  what 
they  had  before  lost:  Eorum  enim  merces  nonpossunt  videri 
servandcB  navis  causa  jactce  esse,  qu<B  periit. 

A  vessel  sails  from  Cadiz.  Being  at  the  mouth  of  the 
TaguSy  she  is  compelled  to  make  a  jettison.  She  con- 
tinues her  route ;  and,  arrived  on  the  coast  of  Zealand,  she 


478  OF  MARITIME  RISKS. 

Chap.  XII.     perishes.    The  greater  part  of  the  cargo  is  saved.     The 

— !^ :_  goods  saved  must  then,  beyond  dispute,  contribute  for  the 

loss  of  those  thrown  overboard  in  the  first  peril,  because 
this  jettison  has  procured  the  safety  of  the  effects  subse- 
quently saved  from  the  wreck. 

But  if,  on  the  contrary,  nothing  is  saved  from  the  ship- 
wreck, and  the  Portuguese  divers  succeed  in  raising  out  of 
the  sea  the  effects  thrown  overboard  at  the  mouth  of  the 
«•  weytieii,  { 20;  river,  the  owners  of  these  will  not  contribute  for  the  loss 

Vinniut,  p.  250.  ' 

«^  Tit.  du  Jet,       that  has  happened  at  Zealand.^    This  decision  has  been 

art.  17;  vid.  i  ,         ,       >-.    , 

Pothie,,  torn.  2,     adoptcd  bv  the  Ordonnance.*^ 

pag.  412.  r  J 

$  6.  Damage  If  from  storm  or  other  peril  of  the  sea  the  vessel  is  da- 

the^^TfiJL  naaged,  either  in  her  hull  or  in  her  rigging,  this  damage  is 
mere  accident,  particular  average  :  Si  deterior  facta  sit  navis,  out  si  qtdd 
♦•  L.  2.  J 1,  de      exarmaverity  nulla  facienda  est  collatio.^      Again  :  Nam 

depressa  adversd  tempestate,  ictu  fulminis  deustis  armamen- 

tis  et  arbore,  et  antenna  .  .  .   Qucesitum  est  an  iiy  quorum 

onus  fuity  nautcB  pro  damno  conferre  debeant  ?     JRespondit 

«•  L.  6,  ff.  cod.      ^^^  debere.^    The  Hanseatic  law  says :  Si  nauclerus  malum 

aut  velum  suum,  vi  tempestatisj  aut  aliquo  alio  infartunio 
M  Droit  han»ea-  *^  maH  perdat,  eo  nomine  mercator  nil  retribuat.^  "  If  a 
tique.tit.8,art.2.  ^^g^^„  ^^^^  ^j^^  Ordonuancc  of  Wisbuy,  "sail,  or  other 

part  of  the  vessel's  apparel,  is  lost  by  misfortune,  the  ship 
being  mider  sail  or  otherwise,  it  is  not  average  xf  contribur 

"  ordonnancedc  tionJ'^^      "  If  from  chauce  of  wcathcr,"  says  the  Guidon, 

"  there  is  loss  of  cables,  anchors,  sails,  masts,  ropes  of  the 
vessel,  the  merchandize  does  not  contribute,  but  all  this 

«•  Guidon,  ch.  5,    damage  falls  on  the  owner  of  the  ship."^      The  Ordon- 

art.  20.  ^  .  .  '^ 

nTit.desavaries.  naucc  dc  la  Mariuc^^  also  decides,  that  damage  happening 

to  the  vessel,  without  being  suffered  for  the  common  safety, 
is  particular  average.  The  doctors  hold  on  this  point  but 
one  language. 

Damage  suf-  All  damagce  suffered  by  the  vessel  for  the  common  safety 

feredbythe         .  ,  ^  o-         ,  ,. 

vessel  for  the  IS  general  average  :  oi  voluntate  vectorum  propter  aUquem 
common     e  y.   ^^^^^  ^^  detrimentum  factum  sit,  hoc  ipsum  sarciri  opor- 

f*  ^'Ji  V*  ^-  ^*   l^^'^    Again :  Arbore  ctssd  ut  navis  cum  mercUms  libercni 

leg.  Rhod.  <^ 

••  L.  6,  ff.  eod.  possit,  cequitas  contributionis  habebit  locvm,^  So  also  the 
"  Tit.  8,  art.  2.     JugemcTis  d'Oleron,^  the  Hanseatic  law,^  the  Ordonnance 
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of  Wisbuy,*  the  Gruidon,^  and,  finally^  the  Ordonnance     Chap.  Xll. 
de  la  Marine.^ — '— 

«•  Art.  12. 

Cables  cut  and  anchors    slipped,  in   order  to   follow  » ch.  5,  art.  21. 
convoy,  are  general  averages,  provided  the  captain  is  not  .*v^i.^'  ***'  *** 

behindhand  from  his  own  fault.^^  (e)  CMes  and  an- 

chors left  bc- 

**  If  from  tempest  or  pursuit  by  enemies  or  pirates,  the  bind  in  order  to 
master  thinks  himself  compelled  to  spring  his  masts^  this  convoy. 
will  be  general  average,"^     Sentence  of  our  Admiralty,  giJ'H^cSI 
rendered  on  the  report  of  M.  Gerin-Richard,  the  10th  ^.*"^-^» 
March,  1761,  in  the  cause  of  the  Sieur  Chaudon  against  ? ^' **'***• 
his  insurers,  decided  that  a  mast  sprung  and  broken  by  the 
mndy  on  entering  the  port  of  Barcelona,  where  Captain 
Bouzan  had    put  in  to   avoid    shipwreck,   was    general 
average. 

In  1762,  the  same  question  was  proposed  to  me.  Cap- 
tain Christian  Beuck,  a  Hollander,  commanding  the  senaut 
Anne-Marie,  had  sailed  from  Napauli  di  Romania,  laden 
with  com  for  Marseilles.  The  vessel  was  assailed  by  a 
violent  storm  contrary  to  her  course,  which  drove  her  on 
the  coast  of  Sardinia,  where  she  was  in  danger  of  being 
lost  To  avoid  this  there  was  no  other  course,  but  to  keep 
sail  on  the  vessel,  to  maintain  her  position  and  prevent  her 
being  driven  on  shore.  This  having  been  done  for  the 
common  safety,  was  fortunately  successful.  But  this  ma- 
noeuvre cost  several  sails,  which  were  torn  to  shreds  by  the 
fiiry  of  the  wind,  &c. 

I  answered,  that  according  to  the  Ordonnance  damage 
happening  to  sails, /orcerf  for  the  common  safety,  was  ge- 
neral average.  For  to  force  masts  or  sails  is  the  same 
thing.^    "  Quando  un  vascello,^  says  Targa,  "  si  ritrova  «  Mats /area 

.  ,  .  P<^^f  *c.,  lays 

troppo  atterato,  0  per  correnti,  e  altro,  e  si  delibera  far  ^*»«  o^don. 
forza  di  vele,  6  si  rompe  un  albero,  6  squardan  le  vele  .... 
i  germinamentOf  et  si  fa  il  ripartimento"^    The  Guidon^  ••xarga.pag.sia. 
also  says,  that  if  for  the  common  safety  there  is  need  for 

(<)  Cables  cut  or  anchors  slipped,  says  Mr.  Amoald  (p  894),  to  avoid 
bong  separated  from  oonToy,  are  not  the  subject  of  general  aYcrage  in  Eng- 
land, tboogfa  they  are  so  on  the  continent 
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Chap.  XII. 
Sect.  XLI, 

Mast  broken 
tbrougii  pure 
accident. 


•■  Weytoen  snd 
Glot.  {  28;  Casa- 
regis,  disc.  46, 
11.55. 

Boat  aban- 
doned. 


abandoning  the  sails  to  the  mercy  of  the  tcind,  this  loss  is  to 
be  borne  by  the  vessel  and  cargo. 

It  is  particular  average,  if  the  mast  is  carried  away  by 
.  the  force  of  the  wind,  without  the  concurrence  of  the  act  of 
man.  But  if  the  wind  having  broken  the  mast,  the  fracture 
is  obliged  to  be  finished,  and  the  mast  thrown  into  the  sea 
with  sails  and  rigging,  it  is  then  a  general  average,  for  the 
value  of  the  mast  and  accessories,  in  the  state  the  whole 
was  worth,  being  broken.^  (/) 

If  a  boat  launched  from  the  ship  for  the  common  safety 
is  lost,  and  the  vessel  is  saved,  it  shall  enter  into  general 
average.  A  vessel  called  the  Victoire,  commanded  by 
Captain  Demoulin,  of  Marseilles,  coming  from  Port-au- 
Prince  to  Marseilles,  on  the  16th  February,  1782,  at  nine 
o'clock  in  the  morning,  descried  two  frigates  on  her  quarter 
bearing  down  for  her  with  the  wind  free,  at  two  and  a  half 
leagues  distance.  About  mid-day  another  sail,  that  was 
taken  for  an  enemy,  appeared  in  the  opposite  direction; 
and  shortly  after  a  third  was  made  out  in  chase.  In  the 
lapse  of  some  hours,  the  captain  was  losing  distance ;  at 
five  o'clock  in  the  evening  he  prepared  his  ship's  launch, 
placed  in  it  a  mast  with  a  foresail,  and  attached  to  the  top 
of  the  mast  a  lantern.  As  soon  as  it  was  quite  dark,  the 
lantern  was  lighted,  and  the  boat  put  in  the  water  to  go 
where  the  wind  might  carry  her.  The  vessel  then  changed 
her  course,  sailing  up  the  wind,  close  hauled.  On  the 
following  morning  there  was  no  enemy  to  be  seen,  and  she 
arrived  safely  at  Marseilles. 

It  is  not  doubtful  that  the  boat,  thus  sacrificed  for  the 


(/)  "  The  Cour  Royale  of  Rennes  in  1822,"  says  Boulay  Paty,  "  decided 
thus  in  a  case  where  sails  were  carried  away  in  attempting  to  escape  a  lee 
shore."  In  Covington  v.  RobertSt  2  Bos.  &  Pull.  N.  R.  378,  it  was  decided, 
that  if  sails  or  spars  be  carried  away,  in  crowding  sail  to  escape  an  enemy  or  a 
lee  shore,  it  is  not  a  general  average.  Boulay  Paty  gives  for  reason  that  these 
manceuvres  form  part  of  the  ordinary  exertions  to  which  the  shipowner  is  boand 
by  his  duty  to  the  affreighters.  Mr.  Arnould  adds  the  further  reason,  that  the 
loss  resulting  from  the  measure  is  not  foreseen ;  the  captain  ioteoded  not  to 
carry  away  his  sails  and  spars,  but  to  crowd  sail  and  escape ;  he  hazarded  his 
sails  and  spars,  but  did  not  sacrifice  them. 
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commoQ  safety,  entered  into  general  average.     But  if  the     Chap.  XII. 
boat  had  been  put  into  the  sea  for  any  other  object  than '- -- 


and 
Cas»> 


that  of  the  common  safety,  and  it  had  been  necessary  to 

abandon  it  from  the  occurrence  of  bad  weather,  this  would 

have  been  particular  average:  Quia  culpa prcecessit  casum,^  gimTiT' 

Italian  vessels  navigating  the  Mediterranean   are  accus-  n^'/*^**' 

tomed  to  keep  the  launch  towing,  in  order  to  escape  more 

readily,  if  attacked  by  Barbary  corsairs.^     If  it  is  lost  by  •  conaoiato,  ch. 

a  peril  of  the  sea,  and  the  vessel  arrives  safe,  this  loss 

forms  an  object  of  general  average,  because  it  has  been 

incurred  for  the  common  safety. 

If  a  ship,  that  finds  herself  through  vis  major  out  of  a  $  6-  ^'e*^'  ^^^^ 

*  ^  ^        ^  ^  ^     ^  niakea  a  port  m 

state  to  continue  her  navigation,  takes  refuge  in  a  port  order  to  be 

where  she  is  repaired,  do  the  expenses  of  repair  and  stay  '*^** 

enter  into  general  average?      The  Roman  law^  decides  •  l. e, fr. dc leg. 

°  »  .        Rhod. 

that  they  would  not.  A  vessel  was  on  her  way  to  Ostia. 
During  her  route  she  was  excessively  strained  by  tempest. 
Navis  adversa  tempestate  depressa.  The  lightning  burnt 
her  rigging,  her  mast  and  yards  :  Ictu  fluminis  deustis 
armajnentis,  et  arbore,  et  antenna.  In  this  sad  state  she 
put  into  Hippone :  Hipponem  delata  est  There  she  was 
repaired,  and  new  rigging  hastily  provided :  Ibique  tumuU 
tuariis  artnamentis  ad  prcesens  comparatis.  She  set  sail 
again,  and  arrived  at  Ostia,  where  the  cargo,  which  was 
uninjured,  was  discharged :  Ostiam  navigavit,  et  onus  inte- 
grum pertulit.  The  question  was,  whether  the  shippers 
were  to  contribute  to  the  damage  suffered  by  the  vessel, 
and  to  the  repairs  made  on  her :  Qucesitum  est  an  ii, 
quorum  onusfuit,  nautce  pro  damno  conferre  deheant?  The 
jurisconsult  answered.  No :  Mespondi,  non  debere.  For, 
said  he,  the  expense  incurred  at  Hippone  had  more  for  its 
object  to  repair  the  vessel,  and  to  place  her  in  a  state  to 
continue  her  voyage,  than  to  preserve  the  merchandize: 
Hunc  enim  sumptum,  instruendm  magis  navis,  qudm  conser- 
vandarum  mercium  gratia  factum  esseJ^  wpaber.vinniut, 

•^  •'  Duarenus,  Ku- 

The  same  principle  seems  to  have  dictated  Article  11  of  RjJ^uJ|*^j*^^*peat 
the  Ordonnance:^^  If  the  master  is  constrained  to  have  his  SSdalSS?^*  *"" 
ship  repaired  during  the  voyage y  the  shipper  shall  be  bound  J^^*  "'*****" 

I  I 
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Chap.  XII.     to  wait,  OT  to  pay  the  entire  freight.    The  Ordonnance  does 
— ^fll 1-  not  subject  the  shipper  to  contribute  to  the  expenses  of 


repair,  or  others  incurred  on  the  occasion  of  repair.    The 
"Art. 4.  same  decision  is  found  in  the  Jugemens  cCOkronJ^    Jean 

"Negoced'Am-   Pierre  RicardJ'  however,  speaks  thus:  "  When  a  vessel  is 

atexdam,  p.  180.  '     '^  ./.     i_ 

forced  by  tempest  to  enter  a  port  to  repair  damages,  if  she 
cannot  continue  her  voyage  without  risk  of  being  entirely 
lost,  the  wages  and  subsistence  of  the  crew,  from  the  day  it 
has  been  resolved  to  seek  a  port  for  repairs  to  that  of  her 
departure  therefrom,  is  carried  into  general  average,  to- 
gether with  all  the  expenses  of  discharging  and  reloading, 
anchorage  and  pilot  dues,  and  all  other  charges  and  ex- 
penses caused  by  this  necessity." 

Such  is  pretty  nearly  the  jurisprudence  of  our  Admiralty. 
A  vessel  injured  by  tempest,  rendered  incapable  of  con- 
tinuing her  navigation,  without  running  risk  of  being  lost, 
puts  into  the  first  port  to  be  repaired.  The  time  she  passes 
there,  the  expenses  of  discharging  and  reloading  cargo,  the 
wages  and  subsistence  of  the  crew ;  all  this  is  admitted, 
when  arrived  at  her  place  of  destination,  into  general 
average.  But  the  expenses  and  cost  of  the  repairs,  the 
price  of  the  masts,  sails  and  other  rigging  it  has  been 
necessary  to  purchase,  are  not  so  admitted.  Still,  if  there 
has  been  an  excessive  value  in  all  these  objects,  either  from 
a  scarcity  of  workmen,  or  from  deamess  of  timber,  rigging 
and  other  materials,  this  surplus  of  price  would  enter  into 
general  average. 

It  is  true  the  law  above  cited  is  contrary  to  our  juris- 
prudence. But  if  the  vessel  injured  by  tempest  were  not 
repaired  in  the  port  of  repose,  she  would  remain  innavigable : 
this  would  bring  the  most  serious  prejudice  to  the  cargo. 
It  is  then  a  question  of  expense  incurred  for  the  comnum 
good  and  safety.  I  have  seen  a  sentence  rendered  by  the 
admiralty  at  Havre,  the  24th  December,  1764,  which  had 
,^ .    ,  .  ,      thus  decided ;   and  I  have  been  assured  that  such  is  the 

'*  Art.  6,  tit.  des  ' 

Sto^chi  wS?*^    usage  with  the  other  admiralties  of  the  kingdom. 

$  7.  Damage         '*  Anchors  and  effects  abandoned  for  the  common  safety, 

BUfttaioed  in  ,  ,  ,  ,  .  .     ^  ,  »i.. 

fleeing  from  the  when  chascd  by  enemies  or  pirates,  are  general  averages^  ^* 

eD«my. 
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Whatever  is  given  in  the  course  of  the  voyage,  to  procure     Chap.  xil. 
convoy,  is  also  general  average.^^    I  was  consulted  on  the 


following  case :  Pierre  Bousquet,  captain  of  the  pinque  f^^^^  °^ 
St  Pierre;  Jean-Sebastian  Sennet,  captain  of  the  ship  "  xarga,  cap.  48. 
St  Jer6me  dit  le  Chipriot;  and  Joseph  Bonnet,  captain  of 
the  tartane  Jesus  Maria  S*'  Anne,  having  touched  at  Cy- 
prus, were  unable  to  pursue  their  voyage  to  Acre,  the  place 
of  their  destination,  from  fear  of  two  English  privateers  an- 
chored in  a  port  of  the  island ;  and,  moreover,  they  had 
learned  that  two  others  were  cruizing  off  Acre.  A  caravelle, 
belonging  to  the  Grand  Signor,  undertook  to  convoy  them 
for  890  piastres ;  of  which,  Astier,  the  French  consul,  gave 
them  a  certificate,  the  29th  September,  1758.  Under  this 
escort  they  arrived  at  Acre,  and  the  16th  October  of  the 
same  year  petitioned  the  consul  at  Seyde  for  an  adjustment 
of  general  average. 

The  consignees  contended  that  this  was  a  particular  ave- 
rage,  the  object  of  which  had  been  to  accelerate  the  voyage, 
and  to  avoid  the  expenses  of  a  longer  stay  at  Cyprus.  By 
sentence  of  the  18th  of  the  same  month  of  October,  the 
consul  ordered  that  the  sum  paid  to  the  commander  of  the 
caravelle,  and  the  law  expenses,  should  be  borne,  as  in 
general  average,  by  the  vessels  and  their  cargos.  I  was 
of  opinion  that  this  sentence  was  just,  because  the  expense 
had  had  for  its  object  the  common  safety. 

When,  to  avoid  an  enemy,  the  vessel  stops  in  a  port,  or  Refug«  under 
tarries  under  the  &:uns  of  a  fort,  the  expense  incurred  durine:  *  °^* 
this  forced  stay  enters  into  general  average.?^    I  think  it  Deviation  from 
should  be  the  same,  if,  from  fear  of  enemies,  she  deviates  fro^te  enemjN 
from  her  course,  and  takes  a  longer  way.^^  "  infr*.  c^-  w, 

Expenses  incurred  to  recover  a  vessel,  whose  people  have  Expenses  to  re- 
abandoned  her,  from  fear  of  being  made  prisoners  or  slaves,  abandoned  from 
enter  into  general  average,  even  though  the  abandonment  fear  of  the 

o  .  .  enemy. 

should  have   been  made  in  error,  provided  the  fear  has 

been  well  grounded.^^  »  Targa,pag.2J7. 

The  19th  July,  1762,  Captain  Louis  Simon,  commanding  §  8.  Damage 
the  frigate  La  Modeste,  of  which  the  Marquis  of  Roux  was  the  enemy's  fire. 
owner,  sailed  from  Cape  Francois.     The  14th  September 

ii2 
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Chap.  XII.     following,  four  leagues  distance  from  Cape  Spartd,  he  fell 
"^     •  in  with  an  English  privateer,  whom  he  was  obliged  to  en- 


gage. The  fight  was  very  sharp.  There  were  several  men 
killedf  and  a  number  wounded.  Captain  Simon's  vessel  was 
much  damaged  in  her  sails,  spars  and  rigging.  The  huU  of  the 
vessel  received  several  shot,  and,  amongst  others,  one  below 
the  water-line.  Captain  Simon  having  withdrawn  from  the 
contest,  took  refuge  at  Tariffe,  where  he  made  repairs,  &c. 
Consulted  on  the  part  of  the  Marquis  de  Roux,  I  answered 
that  the  damage  occasioned  to  the  vessel  by  the  enemy's 
fire  was  particular  average.  The  meeting  with  enemies 
is  a  peril  of  the  sea,  just  like  a  rock  or  tempest. 

If,  to  escape  from  an  embarrassment  of  this  kind,  the 
captain  makes  a  jettison,  or  any  other  voluntary  and  neces- 
sary operation,  which  brings  to  the  vessel  a  useful  damage, 
this  damage  will  be  general  average ;  for,  as  our  authors 
observe,  '^  contribution  applies  to  damages  done  ab  intra, 
that  those  on  board  the  vessel  have  deliberated  on,  that  they 

"  cieirac,  p.  50.    \iq^^q  Jq^^^  and  exccutcd  by  themselves J^''   Damnum  ob  quod, 

says  Casaregis,  contributio  fadenda  est,  tale  esse  debet,  ut 
voluntarii  sit  illatum,  id  est,  voluntario  hominis  facto,  qui 

-  casaregit,  disc.  Ulud  eligcrit  ut  res  aliorum  servarentur.^     And  Targa : 

Avaria  mista  i  quando  s'  inciampa  in  un  infortunio,  e  per 
sostrarsi,  convien  contribuir  in  alcun  espesa  che  dipende  da 

M  Targa,  pag.  256.  negociato  voluntario.^^ 

But  if,  whilst  engaged  in  this  embarrassment,  damage  is 
suffered  from  without,  either  by  force  of  a  tempest,  or  by 
striking  on  a  rock,  or  by  the  enemy's  fire,  this  damage  is 
particular  average,  because  it  is  purely /ato/.  "  That  which 
comes  from  without,  ab  extra/'  says  Cleirac,  ''such  as 
damage  caused  by  the  winds,  by  tempest,  or  by  lightning, 
or  by  pirates,  is  particular  average  which  does  not  enter  into 
contribution."  The  Guidon  places  in  the  rank  of  particular 
averages,  every  "  damage  that  proceeds  from  a  peril  of  the 
sea,  stress  of  weather,  or  from  having  the  vessel  spring  a 
leak,  take  the  ground,  boarded  by  pirates,  or  fired  upon," 

••  Pag.s23,ch.77,  And  Targa  :^^    Entra  in  contributione  la  spesa  fatta  per  la 

difesa  delta  nave  e  merci,  in  combattimento,  e  questo  i  giusto : 
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stante  che  la  deliheratione  di  sperimentare  le  forze  per  com-     Chap.  Xll. 
mune  difesa,  i  specie  di  germinamento.    Ma  ni  piit  ni  menoj   .  ^*^^' 
quando  alcun  vascello  i  assalito  da  inimicij  e  si  diffende,  i 
devuto  il  consumoy  et  non  il  danno,  se  ne  seguisse  per  risto- 
rarlo  ;  perche  ancora  se  qualche  merce  si  damnijicasse  com- 
battandOf  non  se  gli  ristora  il  danno.      II  che  si  ricava  dalli 


usi.** 


Kuricke®*  reports  a  judgment,  which  decided  that  da-  «  Kuricke,p.«24. 
mage  occasioned  by  the  guns  of  an  enemy  is  not  general 
average :    Armamenta  navis  et  instrumenta  in  conflictu  cum 
piratis  depravata,  in  avariam  non  veniunt,  sed  damnum  hoc 
a  nauclero  et  exercitoribus  sarciendum  est.     Casareois^  ••  cwaregb,  diwj. 

°  46,  n.  43. 

attests  the  same  maxim,  &c. 
The  Marquis  de  Roux  submitted  to  this  decision,  in 

which  I  persist,  notwithstanding  the  contrary  opinion  of 

Valin.®^     I  had  so  decided  in  1758,  whilst  sitting  on  the  »  vaiin,  p.  i56. 

bench  of  our  Admiralty,  during  the  absence  of  M.  the 

Lieutenant. 
Damages  arrived  to  the  merchandize  through  capture^  $  9.  Capture. 

says  the  Ordonnance,  are  particular  averages  for  account  of 

the  owners."^    Quod prcedones  abstulerinty  eum  perdere  cujus  ■•  Art.  5,  tit.  det 
fuenty  says  the  Roman  law.^    The  Hanseatic  law :    Si  »'  l.  2,  at.  de  leg. 
fnercatoribus  in  mari  bona  sua  auferantur^  uni  plura,  alteri 
pauciora,  quilibet proprium  damnum  ferre  debet;   et  ii  qui 
nullum  damnum  perceperunt,  ut  et  nauclerus  ratione  navis, 
nihil  illis  quibus  bona  ablata  sunt,  contribuere  tenentur,  nisi 
€^ntea  alitir  inter  eos  pactum  fuerit.^    And  the  Guidon :  "  Jui  hanwat. 

tit.  Of  art.  4. 

**  If  the  pillager  carries  off  a  portion  of  the  merchandize, 
^nd  lets  ffo  the  rest,  what  is  stolen  is  not  average :    for  the 

,  o     '  •  Otiidon,  ch.  6, 

falls  on  him  to  whom  it  belongs :  quiperd,  perdJ^^        *"•  ^^^^^*^^' 
Things  given  by  way  of  composition,"  says  the  Ordon-  Ransom. 
xiance,  "  to  pirates  for  ransom  of  the  vessel  and  merchandize 
•  .  .  .  are  general  averages."^     Si  navis  a  piratis  redempta  ••  Art.  c,  tit.  des 
9it,  omnes  contribuere  debent,^^   The  Consolato^  directs  that  91  ^  2,  §  s,  ir.  de 
if  the  vessel  is  captured,  or  in  danger  of  being  so,  the  cap-  ^^^^^  228 
tain  may,  with  the  advice  of  his  crew,  agree  with  the  pirate  ^^^'  *"^  ^^^' 
jor  a  certain  sum  of  money,  or  a  certain  quantity  of  rner- 
chandize,  to  be  released,  and  to  have  the  liberty  of  con- 


€t 
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Chap.  XII.     tinuing  his  voyage.     The  money  or  effects,  thus  given  for 

S  ECT    J\.  T.I  

1 1-  the  common  safety,  enter  into  general  average.    The  same 

decision  is  found  in  the  Guidon,  in  Cleirac,  Lubeck,  Weytsen, 
Kuricke,  Loccenius,  Targa  and  Casaregis  (g). 

If  for  assurance  of  the  ransom  a  hostage  is  given,  the 
indemnification  due  to  this  hostage  will  enter  likewise  into 

LoSJi!S"to?^i8.  general  average."    Weytsen  also  says,  if  the  captain  takesa 

manages  so  that  the  captor  is  content  with  a  part  of  the 
cargo,  the  loss  suffered  by  this  agreement  will  enter  into 

••  Weytsen  and     general  average.^ 

If,  says  Straccha,  a  vessel  having  been  arrested  on  the 
ground  that  her  cargo  belongs  to  the  enemy,  the  captain 
has  the  means  of  persuading  the  captor  that  the  whole  is 
not  enemy's  property;  that  part  of  the  goods,  preserved  by 
this  ruse  de  guerre,  ought  to  contribute  for  the  part  confis- 

£xi>en8e«  in  en-  cated.^     All  expenses  incurred  in  good  faith,  in  attempting 

gerreleaslwi.       ^  obtain  the  release  of  the  vessel,  enter  into  general  average 

•*  striccha.  de      jf  gjjg  ree:ains  her  liberty. 

nautu,  pag.  453.  ^  •' 

••  Negoce  d'Ara-        Ricard^^  says,  that  "  if  a  vessel  is  captured  by  force,  and 

•terdam,  pag.  279.  i      .  •       i 

brought  into  some  port,  and  the  crew  remain  there  on  board 
to  guard  and  reclaim  her,  not  only  the  expenses  of  recla- 
mation enter  into  general  average,  but  also  the  wages  and 
expenses  of  the  crew  during  the  time  that  the  vessel  has 
remained  under  arrest."     So  the  question  has  been  decided 

toSi^Mct**45."'  w^^  "^  every  time  it  has  arisen.^ 

$  10.  Arrest  of  Casaregis^  says,  that  the  expenses  incurred  during  an 
»"duc*46,  n.  59.  ^^^^^  of  princcs  are  particular  averages.  But  the  Ordon- 
••  Art.  7,  tit.  des    nauce^  establishes  a  distinction  on  this  subject,  which  I 

avaries. 

»••  Supra,  »ect.  30,  havc  SDokcn  of  abovc.*^ 

n.  5.  * 

$11.  Plague.         If  a  vessel  suspected  of  plague  is  shut  out  from  the  ports 

at  which  she  presents  herself,  is  the  damage  she  sustains 
thereby  particular  or  general  average  ?  I  was  consulted  on 
the  following  case : — Captain  M ourardou,  commanding  the 
senaut  La  Vierge  de  Grace,  was  at  anchor  at  Satalie,  re- 
ceiving goods  for  Marseilles.    The  31st  May,  1772,  he  died 

(g)  The  case  of  Nesbit  v.  Lushington,  4  T.  Rep.  783,  decides,  that  if  goodi 
be  voluntarily  given  up  to  pirates  by  way  of  composition,  it  forms  a  geaen] 
average  loss ;  but  if  forcibly  taken  by  pirates  or  plunderers,  it  is  otKierwiae»  tbtra 
being  no  voluntary  submission  to  loss. 
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of  the  plague.     Two  sailors  were  carried  off  by  the  same     Chap.  Xll. 
disease.     Francois  Gilly,  captain  en  second,  took  command '- '— 


of  the  senaut.  As  the  bales  of  wool  they  were  bringing  off 
from  the  shore  were  infected,  the  people  on  board  refused 
to  receive  them,  and  set  sail.  Off  Cape  Celidonia  the 
vessel,  greatly  distressed  by  a  gale  of  wind,  sprung  a  leak. 
She  put  in  at  Rhodes  for  repairs  and  to  provide  stores. 
One  of  the  apprentices  having  gone  into  the  hold,  was 
attacked  with  the  disease.  Captain  Gilly  had  gone  on 
shore  to  make  his  report  to  the  French  consul  and  ask 
assistance  from  him ;  but  die  people  of  the  country  com- 
pelled him  to  return  on  board,  threatening  to  fire  upon  his 
vessel  if  she  did  not  go  away.  The  apprentice  died.  He 
was  not  allowed  to  be  buried  in  the  island.  A  present  of 
300  piastres  was  offered,  to  be  permitted  to  perform  quaran- 
tine on  shore.  Some  provisions  were  obtained  with  diffi- 
culty, and  the  vessel  was  compelled  to  depart.  She  shaped 
her  course  for  Stancho.  On  the  way  two  barks  came  in 
sight  that  they  took  to  be  pirates.  The  gunner  descended 
between  decks  to  get  the  things  necessary  for  defence.  He 
was  attacked  by  the  disease.  On  arriving  at  Stancho  the 
captain  made  his  report  to  the  French  vice-consul.  A 
present  of  200  piastres  procured  permission  to  send  the 
sick  ashore,  to  hire  a  house  in  the  country,  to  unload  the 
vessel,  and  to  air  the  goods.  The  gunner  died.  Journey- 
men were  hired  for  what  was  to  be  done.  At  last,  having 
learnt  that  the  pls^e  had  ceased  at  Satalie,  the  senaut  re- 
turned there  to  complete  her  cargo. 

It  was  required  to  know,  whether  all  the  expenses  in- 
curred in  this  matter  were  general  averages.  My  opinion 
was  in  the  affirmative,  because  the  common  safety  had 
formed  their  object. 

Loss  occasioned  by  a  vessel  being  driven  from  her  moor-  §  12.  Ship 

,^  ^.  ^'i  o         i«iii       driven  Irom  her 

ings,  by  tempest,  is  particular  average,     do  adjudged  by  moorings, 
sentence  of  our  Admiralty,  20th  November,  1761,  in  favour 
of  the  Sieurs  Leclerc,  father  and  son.     The  accident  hap- 
pened at  Saphi ;  it  was  100  days  before  the  vessel  could 
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Chap.  XII.     regain  her  ground  (A).     Only  the  cable  cut  on  this  occasion 

Sect.  XLI.  t     -aj     t  •    ^  i 

was  admitted  into  general  average. 


$  13.  Lightning.       Damage  caused  by  lightning  is  particular  average.*®^    See 
Rhod.^;*  Guldonf *  supra,  Scct.  17,  §  4,  whcrc  I  speak  of  wools  on  board  a 

ch.  5,  art.  24;  i  ^   i  •         n 

Cleirac,  pag.  263;    VCSSel  taking  lire. 
Kuricke,  pag.  773.         —^ 

§  14.  Death  of       ^^  death  of  slaves  is  particular  average,  if  it  happens 
slaves.  through  sickness,  despair,  or  a  peril  of  the  sea :  Servorum 

qui  in  marl  perierunt,  non  magis  CBstimatio  faderula  ext, 
r  ^Rhod  **  ^  **  g^(i^  si  cBgri  decesserinty  aut  aliqui  sese  preecipitaverint.^^ 

But  this  case  of  average  is  not  at  the  charge  of  the  insurers. 
'«  Sect.  10.         Vide  supra,*®'  where  I  have  spoken  of  the  death  and  revolt 

of  negi'os. 
§  15.  Illness  of       "  The  sailor  who  shall  fall  sick  during  the  voyage,"  says 

the  Ordonnance,  "  shall  be  nursed  at  the  expense  of  the 
i^ngi^mint  ;•  *'  vesseU'  ^04  The  captain  of  a  vessel  fell  sick  at  Cape  Fran- 
d%n»i!'art.  7;  ^^is.  He  was  attended  in  a  house  by  a  physician  and 
33?'ordon.  deS'  surgeou  of  the  couutry.  Sentence  rendered  by  our  Admi- 
nique,  art.  45;      raltv,  13th  September,  1750,  admitted  the  charge  for  ex- 

Ordon.de  Wiabuy,  "^  ... 

•rt-  *»•  penses  of  illness,  in  which  were  comprised  the  fees  of  the 

physician  and  surgeon,  wages  of  a  nurse,  &c. ;  unless  the 
owners  preferred  that  the  whole  should  be  liquidated  by 
experts. 

Wages  during         The  Ordonnance^^  directs  that  the  mariner  who  falls 

ill  T%  tf^ttfl 

»«  Art  11  tit  de  ®^^^  during  the  voyage  shall  be  paid  his  wages.     The  same 

I'engagement.       dccisiou   is   found  in  the  Jugemens  d'Oleron^  and  other 

ancient  Ordonnances  I  have  just  cited.  The  same  is  the 
rule  of  the  common  law  :  Servire  nobis  intelliguntur,  etiam  hi 
quos  curamus  (BgroSy  qui  cupientes  servire,  propter  adversam 

utu'iiiJr**^****  valetudinem  impediuntur.^^    Again:  Qui  operas  suas  hcavit, 
totius  temporis  mercedem  accipere  debet,  si  per  eum  non  stetit, 

^  L.  38,  ff.  locati.  quominiis  operas  prtsstet.^^^ 

The  Declaration  of  28th  December,  1728,  and  the  Ordon- 
nance of  1st  August,  1745,  prohibit  captains  from  leaving 
their  sailors  in  foreign  countries,  unless  for  cause  of  sick- 
ness, in  which   case  they  are  to   deposit   funds   or  give 

(/i)  II  s'agistoit  d*un  deradement  de  \00  jourSf  arriv^  ^  SaphL  There  seemi 
reason  to  suspect  an  error  of  the  press  here ;  but  if  there  be  one  it  is  exactly 
repeated  in  the  edition  of  1827,  edited  by  M.  Boulay  Paty. 
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security  for  the  expenses  of  their  nursing  and  attendance     Chap.  XII. 
in  sickness  contracted  during  the  voyage,  &c. 


Expenses  of  this  nature  are  particular  averages  for  ac- 
count of  the  vessel.  Sailors  thus  left  ill  in  a  foreign 
country,  although  taken  care  of  and  brought  home  at  the 
expense  of  the  owners,  are  still  entitled  to  claim  their 
wages,  just  as  if  they  had  continued  the  voyage.  This  is 
again  a  case  of  particular  average. 

A  sailor  was  left  ill  in  the  hospital  at  Cape  Fi-angois. 
When  re-established  in  health,  he  returned  to  Marseilles. 
He  demanded  his  wages  in  full,  on  the  ground  of  Article  1 1 
of  the  Ordonnance.^^     It  was  objected  that  this  article  ^"  Art.  ii,  tit.  de 

*'  rengagement. 

applies  to  seamen  who  are  ill  on  hoard,  and  not  to  those 

left  on  shore.     Sentence,  17th  April,  1750,  rendered  by  our 

Admiralty,  in  favour  of  the  sailor. 

Etienne  Laugier,  mate  of  the  ship  Vierge  de  Grace,  fell 

ciangerously  ill  at  Cape  Francois.  The  captain  sent  him 
Iiis  clothes,  his  wages  to  that  time,  and  a  month  over.  The 
^hip  sailed.  Some  time  after,  Laugier  returned  to  France, 
^uid  proceeded  against  the  captain  for  a  claim  of  72  livres, 
tiie  balance  of  his  wages  to  the  arrival  of  the  ship  at 
^IMarseilles.  It  was  objected,  that  from  the  moment  his 
to  the  day  of  his  illness,  and  one  month  over,  had 
en  paid  him,  he  had  ceased  to  belong  to  the  crew ;  and 
ti^liat  the  R^glement  of  1743  had  supplanted  the  provisions 
of  Article  11.  Laugier  replied,  that  the  article  was  not 
v^epealed;  that  if  the  R^glement  of  1743  has  ordered 
payment  of  the  wages  due  and  one  month  over  in  favour 
of  sick  mariners,  it  was  that  they  might  not  be  left  without 
present  means  in  a  foreign  country.     Sentence,  15th  May, 

X  760,  rendered  by  our  Admiralty,  condemned  the  captain 
^o  pay  the  72  livres  demanded,  with  costs. 

On  the  other  hand,  if  a  mariner  were  left  on  shore,  for 

<:ause  of  sickness  proceeding  from  his  own  misconduct,  he 


ight  be  refused  all  his  wages ;  because  it  is  by  his  own  fault  i«  ordon.  de 
that  he  is  become  incapable  of  fulfilling  his  engagements.^^  Kuricke,  p.'822'; 

All  that  has  just  been  said  on  tlie  subject  of  a  sailor  wouoded 
falling  sick  during  the  voyage,  applies  to  one  who  has  been  **^*®"' 


[ 
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Chap.  XII.     wotmded  in  the  service  of  the  vessel.    "  If  he  is  wounded  in 
^^^' L  fighting  against  enemies  or  pirates,  he  shall  be  nursed  ai 


the  expense  of  the  vessel  and  cargo.  But  if  wounded  on 
shore,  havin?  g^one  there  without  leave,  he  shall  not  be 

»•  Alt.  11,  tit.  de  -  ,  o    ,  1  ,1  i_      J- 

rengagement;      nursed  at  the  expense  of  the  vessel;  and  he  may  be  ai»- 

Jugemeos  d'Ole-  '^  .  . 

SmjStiaiic^'^**  missed,  without  being  entitled  to  claim  his  wages,  except 

w^^is^i  w.      ^^r  ^®  ^"^®  ^^  h^  served."  ^^ 

Sailor  who  re-         Formerly  there  was  granted,  at  the  expense  of  the  vessd 

maioft  invalided.         ,  ^      ,.,.  ^y        .    •         •/•      ^>       x 

and  cargo,  a  pension  for  hfe,  or  other  mdemnincation  to 
the  sailor,  who,  wounded  in  the  service  of  the  vessel,  or  in 

7*  ^SSSS^si   ^S^^^g  against  the  enemy,  remained  invalided.^*®    At  the 

present  day,  the  king  grants  them  half  pay  (demi  soUe) 

1756.  '  out  of  the  funds  of  the  Invalides.*** 

Sailor  made  '<  Sailors  taken  in   the  vessel   and  made  slaves  shall 

slave 

have  no  claim  against  masters,  owners  or  merchants,  for 
iM  Art.  16,  tit      payment  of  their  ransom."  ^"     "  But  if  one  is  taken,  being 

absent,  at  sea  or  on  shore,  in  the  service  of  the  vessel,  his 
ransom  shall  be  paid  at  the  expense  of  the  vessel ;  and  if 
it  is  for  the  vessel  and  cargo,  it  shall  be  paid  at  the  exp^ise 
of  both,  provided  they  arrive  safely  in  port :  not  exceeding 

tiue^^* '''  ^"^    ^^  ®^"^  ^^  ^^^  livres,  without  prejudice  to  his  wages."  *** 

This  sum  would  be  too  small  in  the  present  day ;  and  if  the 
case  offered,  the  spirit  of  the  Ordonnance  would  induce 
the  judges  to  decree  a  sum  proportioned  to  the  actual  value 
of  things. 

Sailor  who  bag        The  Consolato,  the  Hanseatic  law,  the  Ordonnance  of 

voyage*!""^  ^  *   Wisbuy,  and  that  of  Henry  III.  of  1584,  decide  generally, 

that  the  wages  of  sailors,  who  have  died  during  the  voyage, 
are  due  to  their  heirs ;  but  this  is  to  be  received  with  qua- 
lifications. 

'^  The  heirs  of  the  sailor  hired  by  the  month,  who  shall 
die  during  the  voyage,  shall  be  paid  his  wages  to  the  day 

»»«  Art.  13,  tit.      of  his  decease."  ^^*     "  The  one-half  of  the  wages  of  the 

de  I'engag. 

sailor,  hired  for  the  voyage,  shall  be  due  if  he  die  on  the 
voyage  out,  and  the  whole  if  in  returning,  and  if  hired  for 
a  share  in  the  freight  or  profit,  his  entire  portion  shall  be 
earned  to  his  heirs,  provided  the  vo}'age  has  been  com- 

"•  Art.  14,  same     menccd."  *'* 
titie. 


ENUMERATION  OF  GENERAL  AND  PARTICULAR  AVERAGES.  491 

If  a  sailor  dying  during  the  voyage  had  been  engaged     Chap.  XIL 
for  the  passage,  the  whole  sum  promised  or  paid  him  would 


be  earned  to  his  heirs.  A  sailor  had  engaged  at  Martinique 
for  the  voyage  to  Marseilles,  and  received  in  full  of  his 
wages  300  livres.  He  died  a  few  days  after  leaving.  The 
captain  claimed  to  hold  the  effects  of  the  deceased  for  one- 
half  the  wages  paid.  Sentence,  31st  July,  1753,  rendered 
by  our  Admiralty,  against  the  captain's  claim,  with  costs. 
M.  Massel  pleaded  for  the  heirs,  to  whom  all  the  effects 
of  the  defunct  were  delivered  up  without  deduction. 

'^  The  wages  of  the  sailor  killed  in  defending  the  vessel  Sailor  killed  in 
shall  be  paid  in  full,  as  if  he  had  served  the  whole  voyage,    ^  ^ 
provided  the  vessel  arrive  safe  in  port."**^     Valin  justly  »*  Art  i»,  tit.  d« 
observes  on  this  article,  that  over  and  above  this  there 
should  be  given  to  the  heirs  of  the  deceased  his  share  in 
the  prizes  made  during  the  cruize.     For  those  who  die  in 
combat,  per  gloriam  vivere  intelliguntur,      Marquardus"^  »"  Lit.  j,  cap.  4, 
says,  that  the  expenses  of  burial  enter  into  general  average, 
if  the  defunct  has  been  killed  or  mortally  wounded  in  fight- 
ing against  enemies  or  pirates. 

**  The  expenses  of  unloading  to  enter  a  harbour  or  river  $  16.  Ezpenies 
are  general  averages."**®    According  to  the  Ordonnance  of  harbou"of river. 
Wisbuy,**^  the  vessel  bore  two-thirds  of  this  expense,  and  "•  Art.  6,  tit.  det 
the  cargo  one-third.    "  It  is,"  says  Ricard,  "  to  be  remarked,  m  Art.  m. 
that  the  expenses  of  discharging  part  of  the  cargo  to  enter 
a  harbour  or  river,  enter  into  general  average  only  when 
they  are  caused  by  indispensable  necessity  to  prevent  the  ^^^S^  *^^8o. 
loss  of  the  vessel  and  cargo."  "«  luf^Yi.  *^' 

It  is  in  the  title  des  avaries  that  the  Ordonnance  speaks  §  17.  CoUiMon. 
of  the  collision  of  vessels.    This  accident  ordinarily  occa- 
sions but  damages,  such  as  form  the  subject  of  particular 
averages ;  though  sometimes  shipwreck  results  from  it.***      **'  supra,  sect.  14. 
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Chap.  XII. 

^^^'^^^^'  Section  XLII. 

of  the  things  subject  to  contribution,  or  for  which 

contribution  is  to  be  made. 

f\.  All  that  is  As  a  general  rule,  all  that  is  in  the  vessel  forms  actively 

\\  j^^rff/de  ^^^  passively  the  subject  of  contribution,  even  though  it 

v£iS!i!%i!'2n;  should  be  something  of  little  bulk,  though  of  great  value, 

8,  n.*4;  Maiq^^*  such  as  jcwcls :  GemmcB  et  margaritcB.^    The  more  precious 

17  i  Lubeck,'cap.  a  thing  is  the  more  it  is  for  the  interest  of  the  owner  that 

2,  n.  5 ;  Wcytien,  ° 

1 18;  casaregi*,    the  vcsscl  in  which  it  is  should  not  perish. 

diBC>  45  n>  4  * 

cor^inw,  pai.  91.  u  Effccts  for  which  there  is  no  bill  of  lading  shall  not  be 
which  there  is  paid  for  if  jettisoned,  and  if  saved  they  shall  contribute."* 
DO  bill  of  lading,  rp j^g  Consolato'  contains  the  same  decision.    Valin  observes, 

s  Art.  12,  tit.  da  .  .  .  .  ./,         .  -r    u 

J«<-  that  this  rule  is  to  be  received  with  qualifications :  as  if  the 

98;  Targa,  cap.'     caotaiu,  in  hastc  to  sail,  has  omitted  to  sisxa  the  bills  of 

29;  Caiaregis,  . 

disc.  72.  lading  presented  to  him ;  or  if  the  effects  are  declared  m 

the  manifest  or  ship's  book. 
$  3.  EflPects  OQ       '^  No  contribution  shall  be  demanded  for  effects  that 
*^  *  were  on  the  decky  if  thrown  overboard  or  damaged  in  the 

jettison ;  saving  to  the  owner  recourse  against  the  master : 
*  Art.  IS,  tit.  du    but  they  shall  contribute,  if  saved."*    There  is  no  recourse 

Jet;  Consolato,  .,  ./.im  ii  iii 

ch.  183.  against  the  master  if  the  effects  were  placed  on  the  deck 

» Art.  12,  tit.  du    witli  the  consent  of  the  merchants.^     Valin  ^  says,  that  Art. 

capitaine;  Conso- 
lato, ibid.  13  does  not  apply  with  respect  to  boats  and  other  small 

vessels  going  from  port  to  port,  where  the  custom  is  to  load 
goods  on  the  deck  as  well  as  below.  The  Statute  of  Mar- 
seilles permitted  horses,  beasts  and  wools  to  be  shipped  on 
deck,  coming  from  Barbary.  This  might  suffice  to  excuse 
the  captain,  as  against  the  owners  of  effects  of  this  kind ; 
but  it  would  not  operate  to  throw  into  general  average 
goods  jettisoned,  which  had  been  placed  on  deck  without 
the  consent  of  the  other  shippers. 
$  4.  Effects  I  have  affreighted  a  vessel  in  entirety  {cap  et  queued  on 

captain  wfihoui   Condition  that  the  captain  shall  take  on  board  my  goods 
charterer^  ^***     only.     Notwithstanding  this  agreement,  he  ships  clandes- 
tinely certain  goods,  which  in  the  course  of  the  voyage  are 
jettisoned  in  a  storm :  am  I  bound  to  contribute  for  this 
loss  ?    There  is  no  doubt  that  the  owner  of  the  effects  jet- 
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tisoned  (of  which  there  is  a  bill  of  lading)  would  be  entitled     Chap.  XII. 
to  claim  contribution  as  well  against  the  vessel  as  against  '- — 


the  goods  saved ;  saving  my  remedy  against  the  captain^ 

the  vessel,  and  the  freight.     The  third  party  was  imorant  ^  wcytscn,  $  S2; 

'  o  r        J  o  Kuricke,  pag. 

of  my  agreement.     In  contracting  with  the  captain^  he  had  ii^*'2^ca^*^J*n*' 
followed  the  general  confidence.^  ISid^n^o. 

A  captain  loads  his  vessel  as  a  general  ship  (a  cueillete).  J  5.  Effects 
He  receives  my  goods.     He  sails.     In  the  course  of  the  coune  of  the 
voyage,  he  takes  on  board  other  goods,  of  which  he  after-  ^^y^^- 
wards  makes  jettison.     I  cannot  refuse  contribution ;  for  it 
is  due  to  the  new  shipper  by  the  principles  of  the  common 
law,  and  further  there  is  no  provision  of  law  that  restrains 
the  captain  from  profiting  by  the  opportunity  to  complete 
the  loading  of  his  vessel.^     If  the  captain  had  gone  out  of  K^iSr"*  *^' 
his  course,  or  made  port  that  he  was  not  entitled  to  make,  JJ^.  Sl'STw!' 
he  would  be  liable  in  damages  to  the  first  shipper. 

**  Munitions  of  war  and  provisions  shall  not  contribute  $  6.  Muaitioos 
to  jettison ;  and  still,  if  any  of  them  are  thrown  overboard,  vision*.       ^"^" 
they  shall  be  paid  for  by  contribution  from  all  the  other 
effects."  ^      In   effect,   such   things   form   themselves   the  »  ah.  ii,  tit.  du 
matter  and  instrument  of  the  common  safety.     They  are 
destined  to  feed  the  crew,  and  to  defend  the  ship :  Si  qucB 
^Mfisumendi  causa   imposita  forent,  quo  in  numero  essent 
4nbaria,  rum  veniunt  in  trihutum}^    It  matters  little  whe-  kg.  Rhod^j  vin* 
^er  the  provisions  belong  to  the  vessel  or  to  the  pas-  rickc,^.  787; 
sen&:ers;   it  suffices  that  they  have  been  embarked  to  be  8,n.2i;'Lubcck. 

°         '  "^  cap.  2,  n.  13; 

<X)nsumed  on  the  voyage.^*     Whence  it  follows,  "  that  we  CMaregiT'disc 
must  not  place  in  this  rank  corn,  wines  and  other  like  ^^,'^\^''^^^^^* 
^ings,  which  are  not  in  the  ship  to  be  consumed  there,  "  ^oxyaut,  n.  120. 
\}\xt  as  merchandize  to  be  carried  from  one  place  to  an- 
other. "12  !l^o""**i"^-^' 

tit.  »f  n.  0. 

In  1762,  the  contractors  for  the  army  had  shipped  on 
1x>ard  a  merchant  vessel  400  sacks  of  corn  for  the  garrison 
of  Toulon,  and  the  king  had  made  himself  responsible  for 
"the  fortunes  of  the  sea.  In  the  course  of  the  voyage,  jet- 
tison was  made  of  various  effects  belonging  to  individuals. 
Consulted  on  this  case,  I  answered,  that  the  400  sacks  of 
com  not  being  intended  to  feed  the  crew,  they  must  con- 
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Chap.  XII.     tribute  to  the  average,  savins:  to  the  contractors  their  claim 

Q  Y  f  IT  O    '  D 

— '- against  the  king  (as  in  the  case  of  any  other  insurer),  to  be 

indemnified  for  the  contribution  to  which  they  were  thus 
subjected  (t). 
§  7.  Sailon'  '^  The  clothes  of  the  sailors  do  not  contribute  to  jettison. 

»  Art.  11  tit  du ^^^  ^^  jettisoned,  they  are  paid  for  by  contribu- 

^^'  tion.*'  *'     The  wages  of  the  sailors  do  not  contribute  to  jet- 

Wftiveft  of  the  */        J  •' 

■ailora.  tison^  noT  to  any  other  average,^*     "The  reason  is,"  as 

renS«.?cS!li?    Pothier  remarks,  "  that  the  sailors  having  paid  with  their 

bSrt[,i^*V,'n^"'  persons  the  extraordinary  services  they  have  rendered  in 

'    ^     '  ^'    '  the  accident  that  has  occasioned  the  jettison,  it  is  just  they 

should  have  this  prerogative  of  exemption  from  contributing 

either  for  their  wages  or  their  clothes." 

But  the  sailors  contribute  to  ransom  in  proportion  to 
»  Art  2o»  tit.  de  whot  remains  due  of  their  wages  ;^^  for  ransom  is  not  an 
tJt^frBt.  '  average  properly  so  called ;  and  it  is  fitting  that  the  ma- 
riners bear  the  penalty  of  their  defeat  A  vessel  had  been 
captured  in  the  course  of  her  voyage,  and  ransomed  on 
the  spot.  Sentence  rendered  24th  May,  1748,  by  our 
Admiralty,  decreed  to  the  sailors  their  wages  accrued 
before  and  since  the  capture  and  the  ransom,  they  contri- 
buting to  the  ransom  in  proportion  to  what  remained  due  of 
their  wages. 

The  sailors  are  bound  to  contribute  only  to  the  actual 
ransom.  A  vessel  had  been  taken  by  the  English,  and 
carried  into  Leghorn.  After  seven  months'  stay  and  legal 
proceedings,  she  was  released.  The  sailors  demanded 
their  wages.  It  was  attempted  to  make  them  contribute 
to  the  heavy  expenses  incurred  in  obtaining  the  freedom  of 
the  ship  unlawfully  arrested.  Sentence  11th  October,  1748, 
rendered  by  our  Admiralty,  condemned  the  captain  to  pay 
the  wages  in  full,  because  Art.  20  subjects  the  wages  to 
contribute  to  the  ransom  only  \  and  in  such  a  matter  it  is 
not  permitted  to  argue  from  one  case  to  another  to  the 
prejudice  of  the  mariners. 

(t)  It  has  been  held  by  Mr.  J.  Story,  in  the  case  of  U,  S.  ▼.  WUdwr,  that 
there  is  no  ground  either  in  law  or  practice  for  the  ezemptioo  from  contri- 
bution of  goods  belonging  to  the  government,  but  that  theae  are  aa  liable  to 
contribute  as  any  other  part  of  the  cargo  saved  by  the  aacrifioe. 
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According  to  the  Consolato/^  the  private  ventures  al-    Chap.  XII. 
lowed  to  the  sailors  contributed  to  jettison  to  the  extent  of  —  -  -'         '- 
one-half  their  wages,  provided  they  had  been  bought  by  turesofthe 
means  of  the  advances   made  to  them.     The  Juqemens  »*»^°'» 
d^Oleron  allowed  to  each  sailor  a  ton,  free  of  freight  and 
contribution.     Such  is  still  the  usage  in  certain  countries.*^  "  rT-^'l^n  *' 
With  us,  as  sailors  have  not  this  privileee,^  the  ventures  I"' 

.  .  "  Art.  2,  tit  de 

they  ship  on  board  the  vessel  are  in  case  of  jettison  subject  !'«"«*«• 
to  contribution,  like  any  other  merchandize. 

The  persons  of  freemen,  embarked  in  the  vessel  tliat  has  i  8.  Freemen, 
been  saved  by  jettison,  do  not  contribute  to  the  damage  „  j^  ^  ,  ^^  ^^ 
suffered  for  the  common  safety,  because  corporum  liberorum  ^**  ^.^°*** 
<Bstimatio  nuUa  fieri  potest}^      The  merchant  passengers^  ■"•  ^' 
says  the  Guidon,  shall  not  contribute  by  reason  of  their  45;  Pecktus,  pa^. 

^  '  .  212;  Kuricke, 

persons,^    Persons  free  and  of  free  condition^  says  Cleirac,  J|*"  J®^'  J"©?* 
do  not  enter  into  contribution,^^  !*^'  *^-  ^* 

Is  the  baggage  of  passengers  subject  to  contribution?  Paseengen' 
The  Roman  law"  establishes  this  general  rule,  that  every-  m*^^^*,  ff.d« 
thing  preserved  by  the  jettison  is  to  contribute  to  the  pay-  ^-  ^**®*** 
ment  of  the  value  of  the  thing  jettisoned :  Placuit  omnes 
quorum  interfuisset  jacturam  fieri^  conferre  oportere.     It 
excepts  from  the  rule  only  the  persons  of  freemen — capita 
libera,  and  things  intended  for  consumption  on  the  voyage, 
such  as  provisions ;  but  it  subjects  to  contribution  the  gar- 
ments of  every  passenger,  and  even  the  ring  he  wears  on 
the  finger :  An  etiam  vestimentorum  cujusque,  et  annulorum 
€Bstimationem  fieri  oporteat?    Et  omnium  visum  est. 

Since  the  person  does  not  contribute  to  the  jettison,  why 
should  the  garments  and  ring,  which  are  accessories  of  the 
person,  contribute  ?  Faber  answers,  that  the  person  of  the 
freeman  is  exempt  from  contribution,  because  it  is  without 
price;  but  that  it  is  easy  to  value  the  ring  he  wears  and 
the  clothes  with  which  he  is  covered.  If  the  provisions  do 
not  contribute,  it  is  because  they  are  necessary  to  sustain 
all  who  are  on  board.  Duarenus,  in  commenting  on  this 
law,*^  begins  by  establishing  the  general  rule,  that  all  that  *  Duarenus,  pag. 
has  been  preserved,  and  is  susceptible  of  being  valued,  is 
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Chap.  XII.     to  Contribute  to  the  jettison :  Dicendum  est  generaliter  tit 

Sect.  XLII.  j»ij»  •  •  i      •  i  .  j>        ^ 

contrtoutionem  venire  quidquid  conservatum,  modo  {Bsttmor^ 

tionem  recipiat.  Thence  he  concludes  that  the  person  of^ 
the  freeman  is  not  subjected  to  contribution :  Quia  libenam 
carpus  non  recipit  cBstimationem  ;  but  that  it  is  not  so  with 
the  ring  and  clothes  that  he  wears:  Q^fBr^tvr  an  si  qms 
habeat  annulos  et  vestimenta,  an  horum  nomine  contribuere 
deheat?  Et  dicitur  vestimentorum  nomine  contrilmtiom  lo- 
cum esse. 
«•  Art.  42.  The  Ordonnance  of  Wisbuy**  wanders  on  this  point  from 

the  provision  of  the  Roman  law.     "  If  any  one/^  it  says, 

'*  has  money  in  his  trunks  let  him  take  it  out  and  place  it  in 

his  pockety  and  he  shall  pay  nothing J^     The  Ordonnance 

of  Philippe  XL,  made  in  1563,  exempts  from  contributioa 

»  Scounus,  ff.  de  clothcs  in  Wearing  {habits  joumaliers).^   The  Guidon*^  says, 

yfi;niu8,^.2is;  that  in  case  of  jettison  "  the  merchant  passengers  shall  con- 

^  **•  tribute,  not  for  their  persons,  but  for  precious  stones,  gold, 

»  Pag.  263.         silver,  or  valuable  articles  they  carry  about  them."    Cleirac*' 

observes,  that  the  thing  depends  on  the  customs  of  each 
«  Pag.is.  country;  and  in  another  place ^°  he  bears  witness  as  to  the 

point  of  usage,  that  the  clothes  and  jewels  that  passengers 
or  merchants  ordinarily  carry  about  them  do  not  contribute 
»  Disc.  45,  n.  7.  to  jcttison.  Casarcgis*^  excepts  only  clothes  in  use :  Ves- 
timenta vera  et  vestes,  quce  corpori  applicantur,  atiaque,  qua 
ordinario  illius  cultui,  et  amictui  inserviunt,  in  avaria  non 
veniunt,  exceptis  semper  monilibus,  cimeliis,  lapillis,  auro,  et 
argento,  ac  annulis.  Lastly,  our  Ordonnance,  in  exempting 
from  contribution  the  clothes  of  sailors  only,  subjects  thereto 
the  clothes  of  passengers,  and  leaves  this  point  to  be  ruled 
by  the  common  law.  Still,  I  have  never  known  an  instance 
where  the  clothes  with  which  the  passenger  was  covered,  or 
his  jewels,  or  the  money  in  his  purse,  or  his  trunks  and 
baggage,  have  been  made  to  contribute  to  general  average. 
All  these  are  considered  with  us  as  accessory  to  the  person. 
But  if  the  question  were  raised,  I  do  not  think  the  judge 
would  be  allowed  to  disregard  the  rul^  of  law.  The  trunks 
of  a  passenger  thrown  into  the  sea  for  the  common  safety 
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are  to  be  paid  for  by  contribution :  why  then,  if  they  are     Chap.  XII. 

Sect.  XLII* 

preserved,  should  they  be  free  from  contributing  to  the   


jettison  of  the  property  of  others  ?  The  merchants  and  pas- 
sengers do  not  enjoy  the  favour  accorded  to  the  sailor; 
consequently,  nothing  alters  with  respect  to  them  the  reci- 
procity of  the  general  rule.  Pothier'®  does  not  hesitate  to  *  n.  us. 
decide,  that ''  the  clothes  and  jewels  of  the  passengers  are 
to  contribute,  though  these  things  do  not  load  the  vessel. 
The  rectson  is,  that  it  is  the  jettison  that  has  preserved 
them. 

The  Ordonnance  de  Wisbuy'*  says :  "  If  any  one  on  board  Jettison  of  pas- 
the  vessel  has  money  or  any  articles  of  great  value  in  his  »  xn.  4i  and  43. 
trunk,  he  is  hound  to  declare  it  before  it  is  jettisoned ;  and 
doing  this,  shall  be  paid  tlie  value  thereof.     If  a  trunk  is 
thrown  overboard,  and  the  owner  does  not  declare  its  con- 
tentSj  it  shall  count  in  contribution  only /or  the  wood  and 
ironf  if  bound  with  iron,  at  the  price  it  is  worth."    Cleirac^  "  cieirac,i«g.44. 
attests,  ''  that  in  both  seas  (k)  the  custom  is,  that  if  the 
merchant  or  passenger,  or  mariner,  have  money  or  other 
precious  articles  in  their  trunks  or  chests,  they  must  declare 
and  manifest  it  to  the  master  or  ecrivains;  otherwise,  coming 
necessity  for  jettison,  they  shall  carry  into  contribution  the 
value  of  the  trunk  or  chest  only,  and  of  that  portion  of  the 
contents  so  declared  and  manifested."    Such  is  the  univocal 
language  of  the  doctors.**  nT^^L^JT'iff^i 

But — 1.  It  is  not  customary  amongst  us  to  have  either  weytMS*,! m; 
manifest  or  bill  of  lading  for  the  effects  contained  in  pas-  u^At^.'Sp, 
sengers'   trunks.      2.   When  people  are   reduced  to  the  rc^,dic.46, 
extremity  of  making  jettison,  assuredly  there  can  be  no        ' 
leisure  to  examine  chests  and  trunks.    The  word  of  the 
honest  passenger  must  therefore  be  taken.     In  case  of  dis- 
pute, the  judge  may  put  the  party  to  his  oath ;  or  rather,  he 
wiU  take  such  course  as  the  character  of  the  parties,  and 
the  circumstances  of  the  case,  may  suggest :  by  example  of 
the  rule  in  the  case  of  a  trunk  lost  or  stolen  in  an  inn. 

Slaves  being  considered  as  chattels,  it  follows  that  the  J  9«  Shfei. 
value  of  negros  on  board  a  trading  vessel  is  subject  to  con* 

(k)  Meaniog  the  Mediterranean  and  the  Atlantic. 

K  K 
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Chap.  XIL 
Sbct.  XLII. 

M  Ci^as.  in  L.  2. 
(  ctim  in  e&dem, 
n.  de  leg.  Rhod., 
Pauli  ad  edict. ; 
Casaregia,  di8C.45, 
n.  5;  Targa,pag. 
324. 

f  10.  Effects 
jettisoned. 


**  L.  2,  ir.  de  leg. 
Rhod. 


>•  Pauli  lenten. 
tit.  7. 

*f  In  L.  2,  f  8i 
navii,  ff.  de  leg. 
Rhod. 
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tribution :  lies  contributionem  debenty  in  qvibus  et  servi 
servati  numerantur,^  But  I  do  not  think  there  would  be 
a  title  to  demand  contribution  for  a  negro  accompanying 
his  master  in  the  capacity  of  domestic  servant.  Such  a 
one  is  the  faithful  friend  and  companion  of  his  owner. 

According  to  the  Roman  law,  the  action  in  contribution 
lay  against  those  only  whose  goods  had  been  saved ;  and 
not  against  those  whose  effects  had  been  jettisoned :  Cum 
reliquis  quorum  merces  salvce  sunt,  ex  conducto  agere  potest,^ 
And  again :  Id  tributum  servatcB  res,  debent.  The  damage 
was  to  be  repaired  by  contribution  from  the  effects  saved : 
In  tributione  earum  quce  in  navi  salvce  sunt,  refici  con- 
veniL^ 

Cujas^^  puts  the  case  of  three  merchants  embarked  in 
one  vessel.  The  goods  of  the  first  are  jettisoned.  They 
had  cost  100  livres.  The  merchandize  of  the  other  two 
has  been  saved. 

That  of  the  second  merchant  may  be  Liv. 

sold  for 400 

That  of  the  third  may  produce      ....     600 
The  vessel  is  worth 300 

This  is  the  account  that  Cujas  makes  out  The  merchant, 
whose  effects  have  been  jettisoned  for  the  common  safety, 
shall  receive  Lir. 

From  the  second 33     6     8 

From  the  third 41   13     4 

From  the  vessel 25     0     0 

Liv.  100    0    0 


By  this  means  he  will  not  suffer  loss,  except  in  being  de- 
prived   of  his  expected  profit:    Quonidm  detrimentiy  nan 

«»  L.  2,  ff.  eodcm.  lucri  Jit  prestutio,^ 

»  ch.  94.  The  Consolato'9  establishes  a  different  rule.     In  case  of 

jettison,  it  says,  the  contribution  shall  be  shared  equally  by 

the  effects  saved  and  the  effects  jettisoned.      The  Ordon- 

^  Art.  7,  tit.  du    nance  also  decides,^  that  the  division  or  payment  of  the 

jet. 
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lasses  and  damaqes  shall  fall  on  the  effects  saved  and  those     Chap.  XII. 

Strr   XI  II 

jettisoned.     If  at  this  day  the  effects  jettisoned  are  com-  '- '— 


prised  in  the  calculation^  it  is  because  they  are  valued,  not 
at  the  cost  price,  but  at  the  price  they  would  have  sold 
for  if  saved  (as  will  be  seen  in  the  next  section);  from 
which  it  is  easy  to  perceive  that,  on  this  point,  there  is 
only  an  apparent  contrariety  between  the  Roman  law  and 
the  Ordonnance.*!  (/ )  "  Ji^-  ^^^^^'* 

Valin**  remarks,  that  the  rule  recognized  by  the  Ordon-  "  Art.ii,tit.da 
nance  receives  an  exception  with  respect  to  the  clothes 
{hordes)  of  sailors  which  have  been  jettisoned.  These 
profit  by  contribution,  without  being  subject  to  it,  because 
they  cannot  be  appraised  beyond  their  actual  value  (m) ;  in 
this  case,  the  disposition  of  the  Roman  law  governs. 

Merchandize  already  discharged  does  not  contribute  to  $  ii.  Effects 
general  averages  occurring  subsequently.*^      The  Roman  j"e°t^n.      ^^ 
law**  speaks  of  the  case  where  parcels  of  com  belonging  **  consoiato, 
to  several  parties  have  been  shipped  in  one  vessel.     If  I  "**•  ^^*- 
have  received  the  sacks  bearing  my  mark,  or  the  portion 
of  com  shipped  in  bulk  that  was  intended  for  me,  I  shall 
not  contribute  to  the  ulterior  average :    Quoniam  alicui  ob!/"J^"Kurickc 
jfrimum  reddere  eum  necesse  fuisset,  tametsi  meliorem  ejus  JJ5J*\o25-  ^2l 
condUionem  faceret,  quUm  caiter<yrum.''  ^,  '^- ''' 

The  hull  of  the  vessel   and   the   freight  contribute  to  $  12.  Vessel 
general  average;  but  is  it  for  the  whole  or  for  one-half?  ^    ^^^ 
The  Roman  law  decides  generally  that  the  owner  of  the 

(2)  It  seems  clear  that  the  owner  of  the  goods  jettisoned  should  not  be  in 
lietter  condition  than  be  would  have  been  had  the  misfortune  fallen  on  another 
shipper.  It  is  likely,  in  many  cases,  the  privation  of  expected  profits  might  not 
«qiial  in  rateable  amount  the  contribution  exacted  from  the  owners  of  the  goods 
«aved.  The  rule  of  the  Roman  law,  therefore,  seems  bad  for  want  of  equity. 
Trhe  rariance  between  this  and  the  Ordonnaoce,  which  the  text  deems  apparent 
vnly*  migfat  be  so  described,  if  it  could  be  shown  in  every  instance  that  the 
^flfeds  were  coming  to  a  good  market ;  that  the  expected  profits  exactly  equalled 
the  rate  of  contribution :  a  contingency  not  to  be  found  perhaps  in  any  case. 
The  Tale  that  has  obtained  in  all  countries,  even  from  the  days  of  the  Cantolato, 
appears  onobjectionable. 

(»)  Not  being  articles  upon  which  a  profit  could  be  expected  or  realized,  if 
«old,  they  could  hardly  enter  into  contribution  upon  equal  terms  with  goods  and 
merchandixe  tranaported  with  a  view  to  profit,  and  generally  with  that  result* 
Bot  itill  the  exception  is  one  perhaps  more  of  favour  than  of  right. 

kk2 
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Chap.  XII.     vessel  contributes  to  the  jettison  for  his  share :  Dominum 

~-  '^^ etiam  navis  pro  portione  ohligatum  esse,^    The  Consolato 

te^Rhld*'  ^'  **   says,*^  "  In  case  of  jettison  the  apportionment  is  to  be  made 
<•  ch.  94.  |^^  gQJ  la^  Uyre  on  the  effects  saved,  and  on  the  effects  jet- 

«  Ch.  96.  tisoned,  and  on  the  half  of  the  vessel.''     And  again :  ♦^  "  The 

master  contributes  to  the  jettison  for  the  half  of  his  vessel. 
If  he  demands  freight  on  the  effects  jettisoned,  the  extra 
freight  of  the  cargo  is  to  be  paid  to  him ;  but  then  he  must 
contribute  to  the  jettison  for  the  whole  freight,  for  being 
paid  the  whole,  it  is  just  that  it  should  bear  its  share  in 
the  loss.  If  he  confines  himself  to  freight  on  the  goods 
saved,  he  shall  not  contribute  to  the  jettison  ;  it  is  enough 
that  he  loses  the  freight  on  the  goods  jettisoned."  Chap- 
ter 293  speaks  of  the  same  matter,  and  still  obscurely. 
«  Art.  8.  The  Jugemens  d'Oleron  say,*®  "  The  master  is  to  put  in  or 

account  for  the  ship  or  the  freight,  at  his  choice.'*    The  Or- 

•  Art.  40.  donnance  of  Wisbuy  :  ^  "  The  master,  in  contribution  for 

jettison,  shall  pay  his  share  for  the  goods  jettisoned,  up  to 

the  value  of  the  vessel,  or  of  the  whole  of  the  freight,  at  the 

••Tit. 8, art.  1      cJioice  of  the  merchant."    The  Hanseatic  law:*®  Damnum 

'  illud  merciumjactarum,  navis  et  honorum  in  navi  servatorum 

»» ch. 5, art. *i.    contributione  sarciendum  est.     The  Guidon r*^*  "The  loss 

shall  be  assessed  on  the  goods  remaining,  and  on  the  huU 

of  the  ship  and  apparel,  or  on  the  freight,  at  the  option  of 

MCb.6,art.  7.     the  master."    Again  :^  "  In  case  of  ransom,  the  master  is 

bound  to  contribute  as  for  the  equivalent  of  his  freight,  or 
«  Pag.  42.  the  value  of  the  ship."     Cleirac*'  says,  that  "  in  the  sea  of 

Marseilles,  the  master  enters  into  contribution  only  for  the 
value  of  the  half  of  the  ship  or  his  freight.  He  has  lost 
enough  in  his  person,  his  time  and  expenses.  So,  if  he 
does  not  demand  his  freight,  he  is  not  bound  to  con- 
**  i  24.  tribute."  According  to  Weytsen,**  iti  feri  usu  obtinuit 
in  avaria  grossd,  ut  in  magistri  arbitrio  sit  atque  optione, 
pretium  navis  swb  conferre  malit,an  toHus  itineris  vecturam. 
Let  us  now  open  the  Ordonnance  de  la  Marine :  "  Con- 
tribution for  ransom  shall  fall on  the  totality  of 

vessel  and  freight,  deduction  made  for  provisions  consumed 
Art. 20, tit du   and  advances  made  to  the  sailors."**    Again:  **  Oeneral 
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averages  shall  fall,  as  well  on  the  ship  as  on  the  mer-     Chap.  XII. 
chandize,  and  shall  be  assessed  on  the  whole  au  sol  la  —> — '— 


Uorer^    In  another  place :  "  Apportionment  for  the  pay-  ••  Art.  j,  tit.  dei 

ment  of  the  losses  and  damages  shall  be   made  on  the 

effects  saved  and  thrown  overboard,  and  on  the  half  of  the 

vessel  and  freight,  au  marc  la  livre  of  their  value."  *^     And  w  Art.  7,  tit.  da 

once  more :  **  In  case  of  loss  of  goods  put  into  boats  to 

lighten  the  ship apportionment  shall  be  made 

on  the  vessel  and  her  entire  cargo."  *®  »  Art.  19,  tit.  du 

It  is  to  be  wished  that  the  Ordonnance  had  explained 
itself  more  clearly. 

But,  1.  There  is  no  longer  question  at  the  present  day 
of  the  alternative  formerly  allowed,  sometimes  to  the  cap- 
tain, and  sometimes  to  the  merchant,  of  admitting  into 
contribution  either  the  vessel  or  the  freight. 

2.  Do  Articles  3  and  19,  just  cited,  mean  to  comprehend 
in  the  vessel  the  pending  freight,  which  is  an  accessory  of 
the  ship  ? 

3.  If  the  vessel  and  freight  contributed  in  entirety,  the 
captain  would  sustain  a  double  charge,  because  of  the 
provisions  consumed,  advances  and  wages  of  the  crew  and 
other  expenses.     All  these  should  be  deducted.     Hence 

the  reason  why  Article  7^   directs  the  apportionment  to  •»  Art.  7,  tit.  du 
be  made  on  the  half  of  the  vessel  and  freight. 

4.  The  same  decision  nearly  is  again  found  in  Article  20,^  •  Ait.  20,  tit.  da 
which,  in  the  case  of  ransom,  directs  contribution  on  the 

totality  of  the  vessel  and  freight^  but  with  deduction  made 
for  stores  consumed  and  advances  made  to  the  crew. 

However  this  may  be.  Article  20  is  confined  to  the  case 
of  ransom ;  but  in  every  other  case  of  adjustment  of  general 
average,  there  is  never  subjected  to  contribution,  with  us, 
more  than  the  half  of  the  vessel  and  freight.  Such  is  our 
jurisprudence  {g ). 

{g)  The  Code  de  Commerce  (Art  417)  follows  the  Ordoooance  in 
charging  with  eontribution  the  half  of  the  veasel  and  freight  only.  The  prin- 
eiple  upon  which  this  rests  is  no  doubt  jost,  but  the  same  end  seems  to  be  more 
eertainly  and  eiactly  answered  by  the  fioglish  rule,  which,  chargbg  the  whole 
of  the  Teasel  and  freight,  makes  the  deduction  in  efery  instance,  which  the 
OrdomnDce  confines  to  the  single  case  of  ransom. 


«  No.  119. 
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Chap.  XII.  Pothier^*  remarks,  "  As  the  freight  is  due  to  the  owners 
—  of  the  vessel  only  on  account  of  the  vessel ;  as  it  is  a  kind 
of  replacement  of  what  the  vessel  loses  of  value  in  the 
voyage  and  of  the  expenses  necessarily  incurred;  it  has 
been  thought  tliat  it  would  be  a  double  chaise  to  make 
both  the  vessel  and  freight  contribute  at  once,  and  for  their 

entire  value ,  ,     Our  Ordonnance  has  taken  a 

middle  course,  in  making  them  contribute  for  the  half  of 
the  value  of  the  vessel,  and  for  the  half  of  the  freight 
only."  He  adds,  that  "  when  the  owners  have  on  board 
the  vessel  goods  for  their  own  account,  besides  the  cantri' 
bution  owing  by  these  for  their  freight y  they  are  to  contribute 
also  for  their  entire  value." 

I  have  seen  sentences  rendered  by  commercial  consuls 
in  Italy,  which  make  the  vessel  contribute  to  general  ave- 
rage for  the  half,  and  the  freight /or  one-third. 


Section  XLIII. 
of  the  action  in  contribution. 

$  1.  U  the  ac-        The  action  in  contribution  is  real  in  its  nature.     It  va- 
budon  rtai?      nishes,  if  the  effects  saved  by  means  of  the  jettison  perish 

before  arriving  at  their  destination :    Actio  ad  petendam 
. .    «^  .1      contributionem  est  in  rem  scripta ;  proindi  si  res  salv€e 

»  Casaregis,  disc.  ^       '     *^ 

lib  S'afp  4*n^*86  posteo,  pereanty  domini  mercium  liberatiomm  consequuntur,^ 
§  2.  Against  The  action  lies  against  all  those  whose  effects  have  been 

saved  by  means  of  the  expense  incurred,  or  of  the  damage 

suffered  for  the  common  safety:    Placuit  omnes  quorum 

\eg.'RhJ'.^'^^    interfuisset  jacturam  fieri,  conferre  oportere,^     But  if  any 

^Tar^^Mp.49,    quc  of  the  mcrchant-shippcrs  has  given  occasion  by  his 

ciekw^'iSi^si.     ^w"  ^^^  ^  ^^  l^ss>  '^^  should  answer  for  it  himself  alone.' 

$  3.  In  wiiat  The  contribution  is  to  be  made  in  the  place  of  dis- 

place made  1  , 

charge. 

^  4.  At  whose        "  The  adjustment  (Vetat)  of  the  losses  and  damages  is 

instance?  ,  ,  .  .  „ 

4  Art.  0,  tit.  du     *^  ^c  made  at  the  instance  of  trie  master.  * 

»L.2,ff.dcieg.        '^^^  Roman  law  says,*  that  to  arrive  at  contribution^ 

Rhod.* 
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those  whose  goods  have  been  jettisoned  shall  proceed     Chap.  XII. 
against  the  master  in  an  action  ex  locato ;  and  the  master     "^* L 


shall  proceed  by  an  action  ex  conducto  against  those  whose 
effects  have  been  saved :  Ut  detrimentum  pro  portione 
communicetur.^    Cuias  concludes  from  this  text,  that  the  •  ifcc.pag.  ioo4; 

''  '  Cleirac,  pag.  42. 

action  in  contribution  does  not  belong  to  the  shippers^  as 
for  one  against  the  other ;  and  he  rests  his  doctrine  also  on 
L.  I4y  ff.  De  preescriptis  verbis,  where  it  is  said :  Qui  ser- 
vandarum  mercium  suarum  causa,  alienas  merces  in  mare 
projedi,  nulld  tenetur  actioneJ  aS2rfei"ii^' 

With  us,  if  the  captain  neglected  to  procure  the  contri- 
bution, it  might  be  demanded  legally,  either  by  the  owners 
or  the  individual  shippers;  for  it  suffices  to  have  an  interest 
to  be  heard  in  law:  Plani  moribus  directo  dari  actionem 
canird  convectores,  vel  eo  minils  dubiuniy  quo  magis  certum 
est,  convectores  efficacitir  obligari  ad  contribuendum.  Quo 
jposito,  actio,  si  non  ordinaria,  certe  imploratio  judicis  dene- 

^ari  nequit.^  n.^s°**^^  '*^'  *' 

The  adjustment  is  made  by  authority  of  the  lieutenant  of  By  whose  au- 
the  Admiralty  at  the  place  of  discharge.  °"  ^ 

To  avoid  expense,  our  usage  is  to  summon  not  more  In  presence  of 
than  two  of  the  consignees.  They  are  all  considered  as 
forming  a  kind  of  mass  in  this  respect.  But  the  insurers 
are  summoned  individually  and  personally  when  proceed- 
ings, as  for  a  particular  average,  are  instituted  against 
them. 

An  adjustment  of  average  made  extrajudicially  (a  Tamia"  Adjaitment  of 
ble)  binds  those  only  who  have  agreed  to  it.  The  Sieur  ^tnj^^ally. 
Joseph  Jouve  had  effected  insurance  for  1500  livres  for  ac- 
count of  Frangois  Lahore,  of  Alicant,  out  from  Marseilles 
to  Alicanti  on  cargo  of  the  tartane  Annonciaiion,  Captain 
Sauvan.  During  the  voyage  the  tartane,  assailed  by  a 
tempest,  made  a  jettison.  When  she  had  arrived  at  Ali- 
cant, the  effects  insured  were  delivered  to  the  Sieur  Lahore, 
who  had  them  examined  by  Lavigne  and  Mabily,  French 
merchants  resident  in  that  place.  These,  in  the  presence 
of  Augustin  Navarre,  public  notary,  estimated  the  damage 
suffered  by  the  goods  insured  at  the  sum  of  807  liv.  10  s. 
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Chap.  XIT.     Lahore  proceeded  against  his  insurers  for  payment  of  this 

— ^fll *-  average.    They  answered,  that  it  had  not  been  adjusted  by 

authority  of  the  judge  of  the  place.  Sentence  rendered  by 
our  Admiralty  30th  January^  1750^  dismissed  the  proceed- 

lej*;  BiiU:  ^'  ^"    i'^  against  them  (A). 

$  5.  Estimation  The  Roman  law^  decides,  that  the  effects  jettisoned  are 
price  at  fbe  ^  ^  valued  on  the  footing  of  what  they  have  cost,  without 
^hare^^  ^**'       examining  whether  they  would  have  sold  for  more :  Nee  ad 

rem  pertinetf  si  Jub  quce  amisscB  sunt,  pluris  venire  potuerumt, 
quoniam  detrimenti,  non  lucri  fit  pr(BStatio ;  but  that  the 
effects  saved  are  to  be  valued  at  the  price  at  the  place  of 
discharge:  Sed  in  his  rebus  quorum  nomine  conferendum  est, 
(Bstimatio  debet  hdberi,  non  quanti  empttB  sunt,  sed  quanH 
venire  possunt. 

Those  whose  effects  had   been  jettisoned,  not  contri- 
buting in  the  adjustment,  as  has  been  seen  in  the  preceding 
section,  the  security  of  their  indemnification  was  increased 
in  proportion  to  the  higher  price  placed  on  the  effects 
>•  c^{as,  Faber,     savcd.*^     But  in  the  present  day,  the  effects  jettisoned 

and  Vinnius,  ad      ..  ,.  ......  ,  ,  1111 

d.  f.  bemg  subject  to  contribution,  it  is  just  that  they  should  be 

valued  in  the  same  manner  as  the  effects  saved.  Such  is 
the  rule  of  the  Ordonnance.  The  goods  jettisoned  and 
saved  shall  be  valued  according  to  the  price  current  in  the 

"  Art.  6,  tit  du    place  of  the  vessel's  discharge. ^^    Again :  "  Freight  shall  be 

due  for  the  goods  that  the  master  shall  have  been  com- 
pelled to  sell  for  the  pressing  necessities  of  the  vessel ;  he 
taking  note  of  their  value,  at  the  price  the  rest  shall  sell  for 

"Art.  14,  tit.  du  at  the  place  of  discharged  ^^  Finally :  "  TTie  master  shall  be 
paid  freight  on  the  goods  jettisoned  for  the  common  safety, 
under  charge  for  contribution.'* 

All  these  articles  have  been  dictated  by  the  same  prin- 
ciple. The  effects  jettisoned,  sold,  or  given  for  the  common 
safety,  are  presumed  to  be  still  existing  in  the  vesseL    Hence 

(h)  In  the  United  States  it  has  been  decided  that  an  adjustment  properly 
and  lawfully  made  abroad  according  to  the  law  of  the  place,  though  it  may 
comprise  losses  and  principles  not  rccogniied  at  home,  is  binding  on  the  under- 
writer here,  on  the  ground  that  he  must  have  taken  notice  of  the  usage  at  the 
foreign  port  to  which  the  insurance  relates.  2  Phillips,  170.  So  in  England 
as  between  the  shipper  and  shipowner.    SimwtondM  v.  WhiUt  2  h.  Sc  Cr.  803. 


OF  THE  ACTION  IN  CONTRIBUTION.  605 

they  are  subjected  to  contribution,  and  to  the  payment  of     Chap.  XII. 
freight     For  the  same  reason,  they  are  valued  at  the  price  — *"* 
Df  the  place  of  discharge. 

The  Consolato^*  decides,  that  **  if  jettison  occurs  before  u  ch.95. 
the  middle  of  the  voyage,  the  merchandize  thrown  over- 
board shall  be  estimated  accordinsc  to  the  value  at  the  place 
of  loading;   and  if  after  midway,  according  to  the  value  2c?^'l^ig. 
at  the  place  of  discharge."     Such  is  still  the  usage  in  some  Sip/ 4,^!m-  vin- 
countries.**    But  the  rule  adopted  by  our  Ordonnance  had  ffl^dew^iui)!*' 
already  been  estabUshed  by  the  Ordonnance  of  Wisbuy,**  i"^  ^ 
and  by  the  Hanseatic  law.^^  >•  Tit,  s,  art.  i. 

The  freight,  charges,  and  other  expenses  appertaining  to  Freight  and 
the  contribuable  effects,  are  deducted  from  the  valuation  are^^uctedT 
of  the  merchandize.^^     But  nothing  is  deducted  from  the 
half  of  the  vessel  and  freight. 

^  To  determine  the  character  of  the  effects  jettisoned,  By  what  to  de- 
tbe  bills  of  lading  shall  be  exhibited,  even  the  invoices,  if  ^^^^^q^^i^^ 
there  are  any."^®  VaUn  on  this  article  observes,  that  in  every  roefc^Jaodiic. 

^  '  ^    17  Alt.  20,  tit.  du 

case  where  the  bill  of  lading:  does  not  suffice  to  show  the  '^'J  S>^**«'  ^ 

o  ^  pag.  772;  Lubeek, 

description  of  the  goods,  the  invoices  or  other  suppletory  v£*nii«. d'loco- 
documents  must  be  produced.  Even  the  affirmation  of  the  \^'%^'  *'  ^^' 
lAipper  may  be  required.  "  ^^-  ®» ***•  ^^ 

**  If  the  description  of  any  merchandize,"  says  Article  9,  Case  of  fraud. 
''  has  been  disguised  in  the  bills  of  lading,  and  it  is  found 
of  greater  value  than  it  appears  by  the  declaration  of  the 
shipper,  it  shall  contribute,  if  saved,  on  the  footing  of  its 
true  value ;  and  if  lost,  shall  be  paid  for  only  on  the  footing  »  Art.  9,  same 
of  the  bill  of  lading."  ^^    Again :  "  If,  on  the  contrary,  the  disc.' 72.***"    ' 
merchandize  is  found  to  be  of  a  less  value,  if  saved,  it  shall 
contribute  on  the  footing  of  the  declaration ;  and  if  thrown 
overboard  or  damaged,  shall  be  paid  for  only  on  the  footing 
of  its  value."  «>  *  ,^-  ^®'  "«• 

"  The  apportionment  for  the  payment  of  the  losses  and  $  6.  Contribu- 
damages  shall  be  made  on  the  effects  saved  and  jettisoned,  at  so  much  io 
and  on  the  half  of  the  vessel  and  freight,  au  marc  la  ^^?^^^^' 
Iwre"^^    That  is  to  say,  au  sol  la  livre  on  the  value  of  the  «  Art.  7,  ume 
things  saved  in  the  state  in  which  they  are  at  the  place  of  ch.792  **""*  *'"' 
discharge:  Conferre debere pretio presenti rerumJ^    Again:  Z^Rho<L*^'^^ 
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Chap.  XII.     JocturcB  summam  pro  rerum  pretio  distribui  oporteL^    Re- 

Q    YfllT 

-^^ 1-  gard  is  had  to  the  actual  value  of  the  things  saved  and  not 

S3  Tj    S    4  2    AT 

eod.';  jugement    to  their  Weight  OF  bulk.^^     If  the  damage  suffered  by  the 
8and9;  cieirac,    effects  saved  is  in  the  case  of  bein&c  repaired  by  means  of 

pag.  18;  Locc.  d.  . 

loco;  Boccui,       contrfbution,  a  value  would  be  assigned  to  them  relative  to 

retp.  26,  n.  1.  '  ^ 

T  ^ul'  I*'  ^•*®  their  original  state. 

leg.  Rhod. ;  ^ 

Domat,  pag.  186.       fhc  action  foF  demanding  the  averages  is  thrown  on  the 

§  7.  Pajment  -tt'iii  r-nt  •• 

of  the  averages,  captam.     He  IS  the  legal  attorney  oi  all  the  parties  mte- 
Share  of  those    rested  in  ship  and  cargo.     He  does  not  answer  for  those 

losolveDt.  .  '^  ° , 

who  will  not  pay :  Si  quis  ex  vectortous  solvendo  non  sU, 

hoc  detrimentum  magistri  navis  non  erit.     Nee  enim  fortunas 

de  te  **^h<!d^'      cuj^<p^^  nauta  excutere  debeL^    The  share  of  insolvents  is 

cieirac,  pag.  4«.    asscsscd  ou  the  others :  Hoc  detrimentum  est  commune  omnium 

*  Vinnhu,  pag. 

ch*8^2     *'   9^^  ^^  navefuerunL^     Such  is  our  jurisprudence. 

ProfisioDal  Cujus  seems  surprised  at  the  rule  just  cited:   Est  ne 

seizure.  inops,  says  he,  qui  merces  habet  salvos  ?    In  effect,  may  not 

the  captain  be  blamed  that  he  has  not  caused  the  goods  of 
the  contribuables  to  be  subjected  to  a  provisional  seizure  ? 
But,  1.  The  captain  would  not  be  guilty  of  negligence, 
except  in  the  case  where,  being  notified  to  take  proceedings 
for  a  provisional  seizure,  he  has  failed  therein  by  his  fault: 
Servivs  respondit  ex  locato  agere  cum  magistro  navis  dd^ere, 
ut  ccBterorum  vectorum  merces  retineat,  donee  portionem  damni 

w  L.  2,  ff.  eod.     prcestent.^ 

•  Art.  21,  tit  du       2.  Our  Ordonnaucc^  does  not  impose  any  obligation  on 

the  captain  in  this  respect :  'Mf  any  of  the  contribuables 
refuse  to  pay  their  shares,  the  master  may,  for  security  of 
the  contribution,  retain  and  even  sell  by  authority  of  justice 

»  ch.  M.  goods  suflScient  for  the  purpose."    The  Consolato^  contains 

«•  vid.  CTeirac,      the  samc  decision.'® 

pag.  42 ;  Locc.  d. 

n  8i-^M*^**ub        ^'  Valin  observes  that  there  is  no  example  of  seizure  in 
3,  cap.  4,  n.  16.     ^^^^  ^  ^^^     jj^  effect,  SO  loug  as  the  general  average  is 

not  adjusted,  it  cannot  be  known  what  is  to  be  paid.     Still 

security  might  be  required,  according  to  the  character  of 
M  Targa,  pag.  325.  the  parties,  before  delivery  of  the  goods  saved.*^     And  this 

I  have  seen  practised  with  respect  to  consignees  whose  good 

faith  was  suspected. 
Provisional  The  merchants  are  to  pay  the  master  their  shares  and 

paymeoL 
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parts  without  delay. ^    Cleirac  observes  that  the  law  must     Chap.  XII. 
Jumish  the  captain's  hand  provisionally  ^  without  temporizing     ^^' 


more,    Valin**  maintains  that  the  adjustment  of  average  is  Joiwra!!"?.  9. 
to  be  executed  provisumaUy^  at  least  in  giving  security.  "  ^^  **•  *J*-  *^ 
But  the  Ordonnance  does  not  say  so.     An  appeal  is  conse- 
quently suspensive^  until  there  is  a  new  law  on  the  subject  (t). 

By  the  Roman  law  contribution  did  not  take  place  if  the  $  a.  ir  the 
effects  jettisoned  were  recovered ;  and  in  the  case  where  ^rerecoverod 
<;ontribution  had  been  already  made  the  money  received  ajtey  paynwnt 

*'  *'  of  the  averages. 

therefor  was  to  be  restored.**    At  Genoa  the  effects  reco-  •«  l.2,  §  7,  n.  de 
^ered  after  contribution  made  are  sold,  and  the  proceeds  pmuui  and  vin- 

niiu,  pag.  2S7 ; 

<listributed  au  sol  la  livre  to  all  those  who  had  contributed.^  Kuricke,pa«.787; 

Locc.  lib.  2,  cap.  8, 

The  Ordonnance  says,^  "  If  the  effects  jettisoned  are  Jip^i^n^Sf^ 
:Tecovered  by  the  owners  after  contribution,  they  shall  be  SSS?,'^*Vi. 
1>oand  to  return  to  the  master  and  those  interested  what  caSSSl'dtaJ*' 
■€hey  have  received  in  the  contribution,  less  the  dama&ce  **'  °'  *^' 

•^  .    .  '  ^     "  Art.  22,  tit.  du 

^till  remaining  to  them  from  the  jettison  and  the  expenses  ^^ 

«f  recovery.*'       Pothier^^  observes,  "that  the  owner  to  »  contratamari- 

1  •  •  n     t  m  ••  i^i  timet,  n.  136. 

^^vhom  the  enture  pnce  of  the  effects  jettisoned  has  been 
:mnade  good  by  contribution,  he  having  himself  contributed, 
suid  thus  made  up  a  part  of  this  price,  must  have  also  his 
^lare  in  the  sum  he  returns."  By  this  means  the  net  pro- 
duce of  the  effects  recovered  is  distributed  au  sol  la  livre 
^imong  the  parties  interested,  of  whom  the  owner  of  the 
^tiling  recovered  is  one. 


Section  XLIV. 

obligation  of  the  insurers  on  the  subject  op 

averages. 

The  Ordonnance^  places  at  the  risk  of  the  insurers  all  $  i.  The  in- 
losses  and  damages  which  shall  happen  at  sea  through  jet-  ^o^J^tSI^Bnd 
€ison  ;  which  comprehends  the  loss  of  the  goods  insured,  if  ®^**«'  averages. 

^  Art.  26,  h.  t. 

(i)  The  genertl  maritime  law,  says  Mr.  J.  Story,  gives  a  liea  in  rem  for  the 
cootribntion,  not  as  the  only  remedy,  but  in  many  cases  as  the  best  remedy ; 
aod  in  foroe  the  only  one,  as  where  the  owner  of  the  goods  is  unknown.    2 
PhUlipe,  155. 


608 


OF  MARITIME  BISKS. 


Chap.  XII. 
Sect.  XLIV. 

>  Pothler,  n.  5S  ; 
Marquardut,  lib. 
2,  ca^.  13,  n.  ftA. 

*  Targa,  cap.  60; 
Guidon,  ch.  5, 
art.  ft  and  2ft ; 
Caaaregla,  inloco; 
Boccua,  n.  S4. 

«  Alt.  19,  tit.  da 
jet. 


*  Art.  12,  eodem. 


•  Art.  9  and  10, 
eodem. 


$2.  Average  as 
between  the  in- 
surers and  the 
assured, 

'  Art.  46,  det 
aMur. ;  Guidon, 
ch.  5,  art.  4. 

•  InAra,  ch.  17, 
sect.  12. 


•  Valin,  p.  94. 
1*  Ch.  9,  lect.  5. 


"  Valin,  p.  109. 


thrown  overboard,  or  the  contribution  to  which  the  goods 
saved  are  subjected  in  consequence  of  the  jettison.^  In 
accordance  with  the  principle  established  by  this  same 
article,  the  insurers  are  responsible  for  every  other  aoerage 
flowing  from  a  peril  of  the  sea^ 

But  if  the  goods  insured  were  upon  the  deck  of  the  vesseli 
and  are  thrown  overboard,  contribution  shall  not  be  de- 
manded,^ and  the  insurers  are  not  responsible  for  the  loss. 
So  if  the  goods  thrown  over  were  put  on  board  without  a 
bill  of  lading.^  If  in  the  bill  of  lading  the  charact^  of  the 
merchandize  had  been  disguised,  the  insurers  would  not 
be  responsible  for  the  jettison,  except  in  relation  to  the 
amount  that  should  be  fixed  by  the  adjustment  of  general 
average.^  (k)  In  short,  the  insurers  are  entitled  to  except 
on  the  ground  of  any  fault  in  the  assured,  or  in  the  marinera 
or  master. 

'^  The  average  shall  be  adjusted  between  the  insurers  and 
the  assured  in  proportion  to  their  interests."^  This  is  a 
very  just  rule,  for  with  relation  to  that  part  of  his  property 
which  is  uncovered,  the  assured  is  in  fact  his  own  insurer.* 
In  adjusting  average  nothing  more  is  to  be  passed  to  the 
charge  of  the  insurers  than  the  real  value  of  the  damage 
sustained  ;  '^  for  the  insurance  does  not  bind  the  insurers  to 
make  good  the  value  given  to  the  ship  or  cargo  indistinctly, 
but  only  to  repair  the  losses  and  diminutions  sustained  by 
a  peril  of  the  sea."^ 

According  to  the  principle  before  stated,'^  the  estimation 
of  the  average  should  be  made  between  the  assured  and  the 
insurers,  by  taking  as  a  base  the  value  of  the  goods  ai  the 
time  and  place  of  lading. ^^     Still,  in  the  case  of  jettison  and 


{k)  Meaning  the  adjustment  made  in  accordance  with  the  Ordoooanct.  Its 
directions  in  this  case  are  special  and  peculiar.  In  case  of  disguise,  it  sajs,  if 
the  goods  are  found  to  be  of  greater  value  than  has  been  given  tbem  by  tbe 
declaration  of  th*  shipper ,  (contained  in  invoices  or  otherwise  at  the  time  of  the 
lading,  says  Valin,)  they  shall  contribute,  in  case  tbey  are  saved,  an  thtfootrng 
of  their  true  value  ;  and  if  lost,  shall  be  paid  for  only  on  the  footing  of  tku 
deelaration.  But  if  found  of  less  value,  they  shall  contribute,  if  saved,  o«  the 
footing  of  the  deelaration ;  and  if  thrown  overboard  or  damaged,  shall  be  paid 
for  only  on  the  footing  of  their  actual  value.  But  if  there  is  no  biU  of  lading, 
in  another  article,  as  has  been  seen,  it  chooses  that  tbe  insurers  shall  go  frse. 
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contribution  it  is  customary  to  shape  the  adjustment  of    Chap.  XII. 

average,  with  regard  to  the  insurers,  upon  the  same  pnn 

ciples  that  obtain  in  the  case  of  the  shippers  generally; 
following  the  directions  herein  of  Art  6,"  which  requires  "  Titdujet. 
that  ''the  goods  thrown  overboard,  as  well  as  those  that 
are  saved,  shaU  be  valued  according  to  the  price  current  in 
the  place  of  discharge  of  the  ship''  In  this  tlie  insurers  are 
not  wronged,  because  the  proportional  increase  of  value 
given  to  the  goods  thrown  overboard  and  to  the  goods 
saved  exactly  balance  each  other  (/). 

If  all  the  goods  insured  had  been  thrown  overboard,  the  J  3«  May  Uie 

,  y  ,  .  ,      iMorerB  delay 

assured  would  be  entitled  to  abandon  to  the  insurers,  who  payment  uDtil 
then  would  be  bound  to  pay  the  sum  insured,  saving  to  average^made? 
them  the  right  of  action  of  the  assured  against  those  persons 
Uable  to  contribute.  But  when  one  is  not  thus  entitled  to 
abandon,  he  must  necessarily  wait  until  the  adjustment  of 
average  is  made,  before  he  can  oblige  the  insurers  to  pay 
their  contingent.  The  merchant,  part  of  whose  goods  has 
been  thrown  overboard  for  the  common  safety,  is  to  claim 
their  value  from  those  persons  whose  goods  have  been 
saved,  with  a  reserved  right  to  demand  of  his  insurers  the 
contingent  of  real  and  actual  loss  remaining  to  his  own  lot: 
8i  assecuratus  recuperat  pretium  rerumjactarum^  non  potest 
agere  contra  assecurajtares  ;  tcanen  tenentur  assecuratores  ad 
reficiendum  illam  ratam^  et  portionem,  quam  solvit  assecura- 
tus in  iUo  contributo  faciendo  inter  omnes  habentes  merces 
in  iUd  navi;  gwe  portio,  citm  non  recuperetur  ab  aliis, 
habetur  pro  deperdita^  etproindi  ad  illam  portionem  tenen- 
tur assecuratores.^^  l^^w!  "* 

(I)  Thii  does  Dot  seem  clear.  If  there  are  fifty  shippers,  and  the  goods  of 
one  are  thrown  overboard,  the  loss  will  be  shared  by  the  fifty,  the  vessel  and 
freight,  in  proportion  to  their  interests.  Each  will  pay  more  or  less,  as  the  loss 
is  greater  or  less.  So  with  the  insurers,  whether  the  interests  be  separately 
ioBared,  or  the  oargo  be  covered  by  one  policy.  Each  contribution  will  be  in- 
eretsed  by  rating  the  goods  jettisoned  higher,  but  will  not  be  at  all  affected  by 
rating  tbe  goods  sated  in  the  same  proportion  or  in  a  different  one.  It  is  not 
plain,  therefore,  how  the  giving  the  same  increase  of  value  to  the  goods  jettisoned 
and  to  tboee  saved  works  any  balance  at  all,  or  nullifies  to  the  insurers  the  dis- 
advantage of  m  valuation  at  the  port  of  discharge.  Still,  the  rule  is  just  as 
between  tbe  goods  jettisoned  and  those  saved,  and  hence  the  insurers  are  not 
to  eompluiu 
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1*  Lnbeck,  c.  S, 
n.  3. 

$4.  Aferagenot 
ezceediog  one 
per  cent 

«*  Art.  47,  h.  t. ; 
Valin.p.  707; 
Guidon,  c.  30, 
art.  9. 


i«Kuricke,p.S35. 

i'Locc.lib.2,e.5, 
n.  25. 


1*  Guidon,  e.  20, 
art  9. 


The  owners  of  the  goods  saved  are  subsequently  entitled 
to  claim  from  their  own  insurers,  and  by  the  rule  of  pro- 
portion (m),  the  sum  contributed  by  them  on  account  of  the 
jettison :  Assecttrator  primarid  quidem  non  convenitur^  sed 
dominus  mercium^  qui  merces  in  navi  salvos  habet;  verum 
quidquid  hie  prcBstitit^  assecurator  ipsi  refundere  tenetur.^* 

The  Ordonnance^  says,  "no  claim  for  average  shall  be 
made  if  it  does  not  exceed  one  per  cent''  Upon  this  have 
arisen  several  questions. 

1.  If  several  persons  are  interested  in  the  same  insurance, 
must  the  shares  of  all  be  taken  jointly  to  determine  this  one 
per  cent  ?  In  1780  the  question  was  proposed  to  me  in 
the  character  of  umpire.  I  answered,  that  the  co-assured, 
forming  m  this  respect  a  species  of  partnership,  and  repre- 
senting  together  but  one  and  the  same  person  as  against 
the  insurers,  the  one  per  cent,  should  be  taken  relatively  to 
the  common  mass.  For  example :  I  load  on  board  a  vessel 
merchandize  to  the  value  of  700  crowns,  and  you  to  the 
value  of  90,000  crowns.  Our  insurances  are  made  in  com- 
mon. My  goods  become  the  prey  of  maritime  disasters ; 
yours  are  unharmed.  I  cannot  demand  any  thing  of  the 
insurers,  because  the  average  does  not  exceed  one  per  cent. 
of  the  subject  insured  by  this  single  policy. 

2.  In  the  calculation  of  the  average,  may  the  expenses 
of  reclamation  be  comprised,  to  the  effect  of  enlarging  the 
subject,  so  that  it  exceeds  one  per  cent.  ?  Certainly  not, 
for  the  Ordonnance  directs  that  no  demand  shall  be  made 
if  the  average  does  not  exceed  of  itself  one  per  cent  Ka- 
ricke*^  says  the  insurers  are  not  responsible  for  anything, 
ubi  damnum  non  excedat  unum  pro  centum.  Loccenius,^^ 
also,  to  the  same  effect :  Si  damnum  non  excedat  unum  pro 
centum^  assecurator  non  tenebitur  ad  prcestationem  damm. 
If  the  damage  does  not  really  exceed  one  per  cent,  says 
the  Guidon,  the  judges  should  either  abstain  from  pro- 
nouncing judgment,  or  dismiss  the  plaintiff's  suit^^  Such 
is  the  jurisprudence  of  our  Admiralty. 


(m)  i.  e.  as  between  their  covered  and  uncovered  interest. 
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3,  Is  this  one  per  cent,  of  the  Ordonnance  to  be  excepted     Chap.  XII. 

Sept    XLIV 

from  the  payment  of  those  losses  for  which  the  insurers  are 


liable?     Valin*^  says,  that  if  the  average  exceeds  one  per  "  vaiin, p. loa. 

cent  (or  the  rate  determined  by  the  policy)  no  deduction  is 

to  be  made  in  favour  of  the  insurers.   He  observes,  however, 

that  at  Rouen  the  usage  is  for  the  insurer  not  to  pay  losses 

except  with  the  deduction  of  the  proportion,  which,  by  the 

terms  of  the  policy,  is  not  to  be  for  his  account. 

Pothier*®  puts  the  case  of  a  policy  bearing  that  the  in-  «•  Pothier,  n.  iw. 
surers  shall  not  be  held  for  averages  if  they  do  not  exceed 
three  per  cent,  I  have  effected  insurance  for  10,000  livres. 
I  have  suffered  averages  that  amount  to  500  livres.  Are 
the  insurers  justified  in  deducting  300  livres  from  this  sum, 
as  being  the  limit  beyond  which  only  they  were  to  be  held 
for  losses  ?  '^  To  ground  such  a  claim,  it  would  have  been 
necessary  that  the  contract  should  have  borne,  that  the 
insurers  shall  not  be  held  for  losses,  except  so  far  as  they 
shall  exceed  three  per  cent.  But  these  terms,  if  they  do  not 
exceed  three  per  cent,  express  only  the  condition  upon  which 
the  insurers  bind  themselves  to  pay  at  all."  After  having 
done  so  well,  Pothier  seems  to  hesitate.  '^  I  learn,''  says 
he,  ^  that  the  usage  of  the  parlement  of  Rouen  is  followed 
at  the  admiralty  at  Paris,  which  latter  is  the  court  of  appeal 
for  the  admiralty  of  Rochelle, — the  case  for  the  insurers  is 
very  favourable." 

Among  us  the  ordinary  usage  is,  either  to  stipulate  the 
general  and  indefinite  clause /ree  of  average,  or  to  stipulate 
nothing  on  the  subject.  In  the  latter  case,  regard  is  had  to 
the  Ordonnance ;  and  if  the  average  exceeds  one  per  cent,, 
the  insurers  are  to  pay  the  entire  loss,  without  deduction ; 
saving  always  the  adjustment  prescribed  in  Art.  46. 

4.  Art.  47  applies  only  between  the  assured  and  the 
insurers.  But  if  the  bag  containing  a  1000  crowns,  to 
which  I  have  referred  sometimes,  were  thrown  into  the  sea 
for  the  common  safety,  this  would  be  a  general  average,  to 
be  shared  between  the  vessel  and  the  parties  interested  in 
all  the  cargo,  though  the  loss  should  amount  only  to  one 
per  cent,  on  the  totality  of  the  cargo. 
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Section  XLV. 

CLAUSE  FREE  OF  AVERAGE. 

$  1.  Usage  at         At  the  foot  of  the  form  printed  at  London  is  found  the 

following  note :  "  N.  B.  Corn,  fish,  salt,  flour  and  seed  are 
warranted  free  fi'om  average,  unless  general,  or  the  ship  be 
stranded.  Sugar,  tobacco,  hemp,  flax,  hides  and  skins  are 
warranted  free  of  average  under  5L  per  cent.  And  all 
other  goods,  the  ship  and  freight,  are  warranted  free  of 
average  under  3/.  per  cent,  unless  general,  or  the  ship  be 
stranded." 
Usage  of  Italy.  Targa*  and  Casaregis*  inform  us,  that  at  G^oa  the 
•  cmu«^  disc    c^^'^s®  escluso  getto  et  avaria  was  introduced,  to  put  an 

end  to  suits  which  were  daily  brought  to  recover  averages 
in  the  case  of  small  vessels  employed  in  the  transport  of 
articles  used  as  food.  They  maintain,  that  this  clause  pro- 
tects the  insurers  from  trifling  averages  and  jettison  of  in- 
considerable amount,  di  modica  avaria  e  di  modico  gettUo  ; 
that  it  protects  them  also  from  jettison  termed  regular^ 
which  is  made  without  confusion  and  to  prevent  shipwreck 
which  is  not  imminent ;  but  that  it  was  never  intended  to 
discharge  the  insurers  from  an  irregular  jettison  made  on 
the  very  point  of  perishing.  It  is  then,  say  they,  a  dead" 
shipioreck,  for  which  the  insurers  are  liable  by  the  nature 
of  the  contract,  and  because  it  is  for  their  interest  that  the 
K.  10.  ship  should  be  saved.    Casaregis,  in  the  place  cited,'  reports 

a  judgment  rendered  29th  March,  1695,  which,  notwith- 
standing the  clause /ree  of  jettison  and  average,  condemned 
the  insurers  to  contribute  to  a  general  average :  lUustrissimi 
domini  conservatores  maris  in  causd  capitanei  i^roncuct 
MaruB  Maggiolif  non  obstante  dicta  clausula  exdusivd 
jactus  et  avaricBy  condemnaverunt  omnes  assecuratores,  tarn 
naulis  et  navibusy  qudm  super  mercibus,  ad  resarciendum 
assecuratis  damnum  avaria  grosses,  ut  ex  actis  cancellariiB 
dicti  magistratus. 

This  jurisprudence  has  not  been  admitted  among  us  (as 
I  shall  explain  more  fully,  infra,  %  2),  because  the  general 
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clauses  are  to  be  construed  as  they  are  written,  and  because     Chap.  XII. 
it  depends  on  the  parties  either  not  to  stipulate  them  or  to      ^"' 


modify  them.  The  contract  is  a  law  which  we  are  not  per- 
mitted to  disregard  under  a  pretext  of  pretended  equity; 
the  effect  of  which  would  be  to  introduce  uncertainty  and 
anarchy  into  judgments ;  for  it  would  not  be  easy  to  decide 
whether  the  jettison  has  been  regular  or  irregular,  or  whether 
the  average  or  jettison  is  considerable  or  trifling  in  amount. 
Here  would  be  a  vast  field  for  discussion.  It  is  infinitely 
better  in  these  cases  to  hold  by  the  s^reements  of  the  con- 
tract :  Pacta  servabo. 
The  form  at  Nantes  contains  the  clause :  We  will  pay  no  Usage  of  dif- 

averages  if  they  do  not  exceed per  cent.     In  that  of  F^n^  ***"  *" 

Bordeaux :  It  is  agreedy  moreover ^  that  we  will  not  pay  any 
general  averages  if  they  do  not  equal  one  per  cent. ;  nor  par- 
ticular averages,  except  in  the  case  where  they  shall  exceed 
three  per  cent,;  as  well  on  ship  as  on  cargo.     To  prevent  Usage  at  Mar- 
the  delays  and  expenses  of  litigation,  the  usage  has  been     *  ^* 
long  since  introduced  among  us  of  stipulating  the  indefinite 
dsLUse  free  of  average,  in  insurances  connected  with  voyages 
where  averages  are  the  most  fi-equent    Thus  the  ordinary 
custom  is  to  insure  free  of  average,  out  and  home  from  the 
East  Indies;   out  and  home  from  the  French  islands  in 
America;  home  from  the  Levant;  and  home  from  Barbary. 
Insurances  are  made  without  this  clause,  out  to  the  Levant 
or  to  Barbary ;  out  and  home  from  Spain,  Portugal,  Italy, 
the  coasts  of  France,  and  Spanish  America.     As  to  other 
jdaces  where  the  navigation  of  the  Marseillese  is  less  fre- 
quent there  is  no  fixed  usage ;  but  nearly  all  our  policies  are 
drawn  up  with  the  indefinite  clause  free  of  average,  or  in 
^!very  event     Still,  I  have  seen  insurances  that  hove  free 
ef  particular  average;  I  have  seen  some  containing  the 
cdause  free  to  the  insurers  of  average  not  exceeding  ten  per 
€ent,  to  pay  the  surplus  above  this  rate  only ;  I  have  seen 
several  vnth  the  clause /ree  of  innavigabUity,  ^c;  for  poli- 
cdes  are  susceptible  of  all  conditions  the  parties  may  choose 
to  aqree  upon,^  \  ^^^^'  «*.  s, 

^  ■*  des  asior. 

L  L 
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Chap.  XII.         The  clause  free  of  average  is  taken  among  us  in  its  un- 
*"'       —  limited  sense.     It  protects  the  insurers  from  every  average, 


fri ?i'^Qx^TT  P^icular  or  general,  however  important,  according  to  the 
d»charge8  the     rule  which  directs  that  in  matter  of  insurance  the  general 

iDsuren  from 

both  ^r^evXoLT   clauscs  are  to  be  understood  in  an  absolute  sense.^ 
averweT"  I  ^"^^  among  my  papers  several  decisions  on  this  subject 

*  supn,  c.  2,  I.  Captain  Pontev^s,  commanding  the  ship  La  Courannej 

coming  from  America,  and  being  off  the  point  of  the  Tineaux, 
was  assailed  by  a  tempest.  He  was  forced  to  cut  away  all 
his  mcLStSy  without  being  able  to  save  any  of  them^  not  even 
the  sails  and  rigging.  He  remained  in  peril  all  the  night, 
firing  guns.  At  the  dawn  of  day  some  tartanes  towed  him 
into  Marseilles.  Alphanty,  owner  of  the  ship,  proceeded 
against  Jean  Baptiste  Rey  and  other  insurers  for  payment 
of  general  average.  They  had  signed  free  of  average.  Sen- 
tence, 26th  June,  1717,  adverse  to  the  assured. 

2.  In  Section  41  of  the  present  Chapter,  §  4,  it  has  been 
seen  that  Captain  Amaud  had  made  a  jettison  for  the  pur- 
pose of  flying  an  enemy.  The  sentence  arbitral,  rendered 
in  1748,  by  M.  Duquesnay  and  myself,  dismissed  the  in- 
surers, because  they  were  free  of  average. 

3.  Captain  Caumet,  commanding  the  tartane  St.  Sever^ 
returning  from  the  Gulph  of  Lepanto,  had  his  sails  carried 
away.  He  threw  overboard  every  thing  on  the  deck,  and 
was  obliged,  by  the  fear  of  shipwreck,  to  break  up  the  hold, 
whence  he  threw  into  the  sea  200  sacks  of  com.  The  in- 
surers, proceeded  against  for  payment  of  this  average,  ob- 
jected the  clause  of  exception  stipulated  in  their  policy.  It 
was  answered,  following  Targa  and  Casaregis,  that  this 
clause  discharged  only  from  small  averages. 

These  authors  speak  from  the  usage  of  their  own  country: 
but  in  our  Admiralty  the  clause  free  of  average  has  always 
been  regarded  as  an  absolute  agreement,  which  discharges 
the  insurers  from  the  payment  of  any  average  whatsoever. 
Sentence,  11th  August,  1750,  adverse  to  the  assured,  with 
costs. 

Messieurs  Pazery  and  Pascal,  consulted  on  the  part  of 
the  assured,  answered  that  the  sentence  was  right.     ^'  The 
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exemption  from  average,"  said  they,  "  comprehends  that     Chap.  XII. 

from  all  damages  which  may  reach  the  effects  insm^,  other - 

than  those  which  import  their  entire  loss.  Hence  every 
thing  expended,  lost  or  damaged  by  jettison  or  otherwise, 
in  the  time  of  the  danger  which  may  give  reason  to  fear  a 
total  loss,  is  to  be  regarded  as  a  true  average,  from  which 
the  insurer  is  freed  by  his  own  agreement.  It  is  different 
with  expenses  incurred  after  a  stranding y  a  capture^  or  other 
misfortune  which  imports  the  total  loss  of  the  effects  insured; 
for  though,  in  this  last  case,  the  name  of  average  is  given 
to  what  is  expended  in  the  saving  or  ransoming  the  effects, 
which  without  that  would  have  been  entirely  lost;  still,  as 
this  total  loss  was  at  the  charge  of  the  insurers,  it  is  natural 
that  they  should  bear  this  expense,  which  avails  for  their 
profit  only.  It  is  to  the  latter  case  that  the  two  judgments 
refer;  the  one  in  1716,  which  was  the  case  of  a  stranding 
abeady  happened;  and  the  second,  in  the  cause  of  the  Sieur 
Lemaire,  which  was  the  case  of  a  prize  made  and  carried 
to  New  York:  a  capture,  though  unjust  as  it  was,  which  was 
within  the  risks  taken  by  the  insurers,  and  to  obtain  re- 
lease from  which  they  would  have  had  to  make  the  same 
outlay  that  the  assured  themselves  made.  But  all  this  b 
inapplicable  to  present  circumstances,  because  the  jettison 
here  has  been  made  only  to  prevent  shipwreck,  and  not  to 
save  shipwrecked  property." 

4.  The  ship  Astree,  Captain  Martin,  having  sailed  from 
the  Cape,  and  being  off  the  Caiques,  was  thrown  on  the 
White  Rocks,  where  she  beat  for  half  an  hour.  She  got  off 
and  then  on  again,  and  beat  again.  They  launched  the 
boats  and  carried  out  anchors  to  sway  her  off,  and  finally 
succeeded.  Planks  were  loosened  from  her  bottom.  Twenty 
water  casks  were  thrown  into  the  sea.  The  leak  gave  seven 
inches  an  hour.  The  vessel  put  into  Leogane,  where  she 
stayed  six  months,  and  was  repaired  at  an  expense  of 
42,800  livres.  The  insurers,  being  proceeded  against,  ob- 
jected their  clause /ree  of  average.  It  was  replied,  that  this 
was  a  case  of  stranding ;  that  abandonment  might  have 
been  made  to  them ;  that  thus  there  was  a  right  to  demand 

ll2 
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Chap.  XII.  from  tliem^  by  form  of  average,  payment  for  the  damage 

Sect.  XLV.  ^       , 

sutiered. 


•ect.  46. 


The  insurers  maintained  that  the  vessel  had  not  stranded^ 
but  only  beaten  (talonm).  The  question  came  to  this,  whe- 
ther it  was  a  case  of  beating  (talonnage)  or  stranding.  Our 
Admiralty,  by  sentence  22nd  August,  1752,  adopting  the 
latter  idea,  condemned  the  insurers. 

Messieurs  Pascal  and  Pazery,  consulted  on  the  part  of 
the  insurers,  answered  '*  that  the  sentence  would  be  right  if 
true  it  was  that  the  ship  was  stranded,  because  in  this  case 
the  clause  free  of  average  does  not  dispense  the  insurers 
from  paying  the  loss.  But  the  Astrie  was  not  stranded." 
Upon  this  single  ground  the  sentence  was  reversed,  by  arrfit, 
•  Note  of  M.  Pa-  6th  Juue,  1754.^ 

sery.    See  infra,  ' 

5.  The  ship  St.  Louis  of  Brest,  Captain  Lartigues,  re- 
turning'from  the  French  islands,  encountered  a  violent  gale. 
He  cut  away  all  his  masts,  threw  overboard  the  caboose,  &c. 
The  damage  suffered  by  the  ship  was  estimated  at  14,500 
livres.  Sentence,  7th  July,  1758,  in  favour  of  the  insurers, 
because  of  their  agreement /r^e  of  average. 

6.  The  polacca  Vierge  de  Grdce,  Captain  Alli^,  return- 
ing from  Patras,  encountered  a  great  storm.  Everything 
on  deck  was  thrown  overboard.  The  hatches  were  opened, 
and  one-third  of  the  cargo  of  com  thrown  into  the  sea. 
The  Sieur  Lichigaray  attacked  his  insurers.  Sentence, 
rendered  in  1768,  adverse  to  the  assured,  because  of  the 
agreement /ree  of  average. 

7.  The  vessel  La  Victoire,  Captain  Ceely,  set  sail  from 
St  Croix  on  the  coast  of  Barbary.  A  storm  arose.  To 
avoid  the  rocks  on  which  he  was  driving,  the  captain,  with 
advice  of  his  crew,  cut  away  his  two  masts,  with  sails  and 
rigging.  He  afterwards,  as  it  were  by  a  miracle,  reached 
the  Canaries,  where  he  repaired.  Arrived  at  Marseilles,  he 
proceeded  for  adjustment  of  general  avers^e.  The  Sieurs 
Leclerc,  the  principal  shippers,  summoned  their  insurers  in 
the  suit.  The  latter,  by  virtue  of  their  clause  free  of  average, 
had  sentence  in  their  favour,  30th  April,  1771 ;  affirmed  by 
arret  of  the  parlement  of  Aix. 
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Valin''  objects  to  this  jurispradence.     "  It  does  not     Chap.  xii. 
appear/'  says  he,  "  to  be  adopted  elsewhere ;  may  not  this      *^' 


be  because  it  mic^ht  lead  to  crime,  that  is  to  say,  induce  a  J^*  ^^'^8^ 
captain  not  to  make  efforts  to  get  his  ship  off  in  a  strand-  of  thU  clause, 
ing  to  prevent  her  loss,  so  long  as  he  is  able  to  save  himself '  ^***°'  **'  ^^* 
and  crew ;  and  this  to  save  recourse  against  the  insurers ; 
which  he  would  lose,  in  consequence  of  this  insidious  clause, 
if  he  had  only  averages  to  demand  V* 

A  fear  of  these  abuses  induced  our  Admiralty  to  decree 
in  1718,  that  the  clause  should  no  longer  be  inserted  in 
policies ;  but  this  decree  was  annulled  by  the  parlement  of 
Aix. 

Pothier'  has  no  mind  to  censure  this  clause.  '^  Some-  •  n.  \m. 
times,''  says  he,  '^  it  is  stipulated  in  the  policy  that  the 
insurers  shall  not  be  bound  for  averages,  or  shall  he  free  of 
average*  The  sense  of  this  clause  is,  that  they  charge 
themselves  with  accidents  only  which  cause  a  total  loss  of 
the  effects  insured,  and  give  occasion  to  abandonment ;  and 
with  no  others." 

In  our  conferences  held  in  1778,  this  clause/ree  of  average 
was  in  question.  Much  force  was  given  to  the  preamble 
of  the  Declaration  of  17th  August,  1779 :  ''  Insurances 
have  always  merited  the  protection  of  the  laws,  which,  in 
assuring  mutual  good  faith  by  necessary  clauses  in  the  con- 
tract or  poUcy,  leave,  for  the  rest,  to  the  parties  the  liberty 
of  adding  thereto  whatever  conditions  they  choose  to  agree 

Abuses  and  frauds  are  to  be  restrained  by  resort  to  the 
established  rules  of  the  common  law.  Every  captain  is 
presumed  honest.  He  attracts  public  confidence  only  by 
his  wise,  firm  and  intelligent  conduct  When  sacrificing 
the  interest  of  the  moment  to  his  duty  he  restores,  through 
storms  and  perils,  his  ship  safely  to  port,  he  covers  himself 
with  honour ;  and  the  good  repute  he  enjoys  becomes  for 
him  a  patrimony  as  substantial  as  it  is  fruitful. 
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Chap.  XII. 
Sect.  XLVI. 


Section  XLVI. 


DOES  THE  CLAUSE  "  FREE  OP  AVERAGE"  PROTECT  FROM 

AVERAGES  IN  MAJOR  DISASTERS  ? 

However  extended  a  meaning  may  be  given  to  our 
clause  free  of  average,  it  does  not  concern  the  major  dia- 

'  *>•  *•  asters  specified  in  Art.  46,^  to  which  is  to  be  added  the 

case  of  innavigability.  It  is  presumed  that  the  contracting 
parties  have  had  in  view  only  averages  properly  so  termed, 
whether  particular  or  general,  and  not  the  cases  which  are 
of  a  nature  that  may  give  occasion  to  abandonment  Such 
is  our  jurisprudence,  as  already  seen  by  the  consultation 
of  MM.  Pazery  and  Pascal,  reported  in  the  preceding 
section. 

On  the  27th  June,  1716,  an  arrdt  was  rendered  by  the 
parlement  of  Aix  in  this  case :  The  keche  Cottronne-jBana- 
venture  had  stranded.  Abandonment  had  not  been  made 
to  the  insurers,  who  were  free  of  average.  But  as  it  was 
the  case  of  a  major  disaster  {sinistre  majeur\  the  insurers, 
in  spite  of  the  clause  free  of  average,  were  condemned  to 
the  payment  and  contribution  of  the  loss  of  the  com,  and  of 
the  expenses  incurred  in  getting  the  vessel  off.  It  was  also 
decided  by  this  arrfit,  that  insurers  who  vf  ere  free  of  average 
did  not  answer  for  cables  cut  and  anchors  lost  before  the 
epoch  of  the  stranding ;  but  that  they  should  contribute  to 
the  loss  of  the  corn  that  had  been  jettisoned,  and  any  er- 
penses  incurred  in  floating  the  stranded  vessel. 

» 1 2.  In  section  22,«  I  have  cited  the  arr6t  of  30th  June,  1751, 

rendered  against  the  insurers  of  the  pinque  St.  Charles. 
They  were  condemned  to  contribute  to  the  expenses  made 
in  the  matter  of  this  vessel,  which  had  been  taken  by  the 
English,  and  which  the  mate  Bondy  brought  back  to  Mar- 
seilles. Abandonment  had  not  been  made  to  them.  They 
pleaded  their  agreement  free  of  average.  But,  because  it 
was  a  case  of  major  disaster,  their  plea  was  rejected. 

Again :  the  pinque  Notre  Dame  des  Carmes,  Captain  Mar- 
quese,  a  Genoese,  arrived  at  Corron,  in  the  Morea,  to  take 


DOES  CLAUBB  FBBB  OF  AYERAOB  PROTECT  FROM  DISASTERS?  51. 

in  there  a  cargo  of  com.    The  com  was  nearly  all  loaded.     Chap.  xil. 

when  a  Tripolitan  corsair  appeared,  seized  the  vessel  and - 

crew  because  they  were  Genoese,  but  allowed,  as  by  favour, 
that  the  cargo  of  com  should  be  relanded.  They  were 
working  in  haste  at  this  task,  when  a  Turkish  cmizer  hove 
in  sight.  The  corsair  vanished  in  a  moment,  leaving  the 
pinque  and  her  crew  at  liberty.  A  report  of  the  damage 
was  drawn  up.  The  com  was  reloaded,  and  the  pinque 
set  sail  and  arrived  at  Genoa. 

The  Sieur  Cavagniero,  owner  of  the  cargo,  proceeded 
against  his  insurers  for  payment  of  the  average.  The 
latter  objected  their  agreement  free  of  average.  Sentence 
arbitral,  rendered  15th  July,  1762,  by  M.  Gignoux  and 
myself,  decided  that,  notwithstanding  the  clause,  the  in- 
surers (to  whom  abandonment  had  not  been  made)  should 
pay  their  portion  of  all  the  damages,  losses,  charges  and 
expenses  occasioned  by  the  event,  regard  had  to  the  quan- 
tity of  com  on  board  at  the  time.  Arr£t  of  the  month  of 
June,  1764,  on  the  report  of  M.  de  Moissac,  affirmed  this 
sentence,  on  the  ground  that  it  was  the  case  of  a  major 
disaster  (sinistre  majeur),  and  not  of  an  average  properly 
so  called. 

Article  9  of  the  Declaration  of  1779  will  be  found  to 
adapt  itself  on  this  point  to  our  jurisprudence.  In  re- 
[Nressing  the  abuse  of  abandonments,  which  were  admitted 
among  us  with  too  much  facility,  the  legislator  did  not 
intend  that  the  assured  should  be  deprived  of  the  just 
indemnity  that  the  common  law  gives  him.  In  these  cases 
the  assured  does  not  bring  his  action  on  the  average  pro- 
perly so  called,  but  rather  on  the  stranding,  or  the  innavi- 
gability,  or  the  capture  or  other  major  disaster,  with  the 
effect  of  obtaining,  by  form  of  average,  payment  for  the 
damage  suffered. 

Our  former  jurispmdence  must  subsist  then  in  this  re- 
spect in  all  its  force.  Tme,  at  the  present  day,  stranding 
and  innavigability  do  not  in  all  cases  open  the  right  to 
abandon;  but  the  Declaration  of  1779,  whose  object  was 
to  re-establish  order,  and  to  protect  insurers  from  vexatious 
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Cbap.  XII.     claims,  did  not  intend  to  furnish  them  the  means  of  being 
— ^^ unjust  in  their  turn.     It  took  care  not  to  derogate  from  the 


rule,  which,  notwithstanding  the  clause,  subjected  them  to 

the  average  in  cases  of  stranding  and  innavigabiUty;  a  rule 

» Supra,  sect.  45,  adopted  in  England,^  and  dictated  by  the  nature  of  the 

contract,  and  by  the  manner  in  which  the  word  average 
has  always  been  understood  among  us. 

Still  certain  insurers  maintain  the  contrary.  They  ground 
upon  the  clatise  the  right  of  exemption  from  contributing  to 
damages  occasioned  by  innavigability  or  stranding;  though 
this  pretension  is  raised  by  few.  I  have  condemned  it 
every  time  that  I  have  been  consulted  on  either  side. 

On  the  1st  March,  1782,  the  goulete  Furet,  Captain 
Roland,  laden  with  1033  boxes  of  soap,  left  Martinique  for 
Cape  Frangois.  Three  days  after,  she  was  in  sight  of  the 
point  of  the  island  of  Porto  Rico.  She  headed  north  to 
pass  through  the  channel.  But  a  frightful  sea,  running 
from  that  point,  forced  her  to  lay  her  course  to  the  south- 
ward. On  the  5th  of  the  same  month,  between  St.  Do* 
mingo  and  Islet,  she  was  so  nearly  water  logged,  as  to  be 
no  longer  governable.  They  threw  into  the  sea  everything 
on  deck,  as  well  as  200  boxes  of  soap.  She  then  began  to 
answer  her  helm.  Not  being  able  to  force  over  the  ree^ 
they  carried  out  two  anchors,  but  the  cables  parted.  Again, 
they  carried  out  a  third.  Finally,  the  vessel  stranded  cm 
the  shoal.  They  threw  into  the  sea  300  more  boxes  of 
soap,  when  she  floated ;  she  continued  her  course  to  the 
southward,  and  arrived  at  Jacquemel. 

The  parties  interested  had  effected  insurance  at  Mar- 
seilles on  ship  and  cargo  out  from  Martinique  to  St  Do- 
mingo, with  clause  free  of  average, 

M.  Gignoux  and  myself,  consulted  on  the  part  of  the 
assured,  answered,  that  the  insurers  were  not  responsible 
for  the  200  boxes  of  soap  and  other  effects  thrown  over- 
board the  5th  March  before  the  stranding,  nor  for  the  two 
cables  parted  and  the  anchors  lost  at  this  time ;  but  that 
they  were  so  for  the  300  boxes  jettisoned,  and  the  other 
damages  occasioned  by  the  stranding,  or  in  floating  the 
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Tessel.  because  these  were  the  consequences  of  a  major     Chap.  Xll. 

*  •'  O  ITT  irT 

J.       .  Sect.  XLVL 

disaster.  

The  question  has  been  raised^  whether  the  insurers  who 
are  free  of  average  answer  for  the  loss,  if  one  of  the  ships, 
on  board  which  the  cargo  of  a  vessel  declared  innavigable 
has  been  transhipped,  is  taken  by  enemies  or  wrecked? 
They  do  so  answer,  not  through  the  action  of  abandon- 
ment, but  by  virtue  of  the  actum  of  innavigability  given  by 
the  Declaration  of  1779.  A  rule  of  proportion  is  esta- 
blished between  the  sum  insured  and  the  totality  of  the 
effects  laden  on  board  the  several  vessels.^  *  8"pr»,  ch.  6, 

•ect.  5. 


Section  XLVII. 
land  dangers. 

The  Ordonnance  places  at  the  risk  of  the  insurers  only 
the  losses  and  damages  that  happen  at  sea^  through  a  i  Art.  26,  h.  t. 
peril  ofthegea;^  and  not  land  dangers  (dangers  de  terre).^    L?^"**°'  ^^'  *' 

If  the  merchandize  is  confiscated  for  cause  of  contra-  $  i.  Confisca- 

___  _,  •111*  /»  ^00  for  cauM  of 

band,  or  of  custom  duties  not  paid,  do  the  insurers  answer?  cootrabaDd, 
This  question  wiU  be  considered  in  Section  61  of  the  pre-  ^"^"o^P^d. 
sent  Chapter. 

"  When  the  masters  shall  have  liberty  to  touch  at  dif-  i  2.  Effects 
ferent  ports,  the  insurers  shall  not .  un  the  risks  on  the  effects  car^  perithing 
that  shall  be  on  shore,  though  destined  for  the  cargo  they  ^^  ***"^' 
have  insured,  and  though  the  ship  be  in  the  port  to  take  it, 
if  no  express  agreement  in  the  policy."  *  » ordon.  art.  ss, 

Here  is  a  question  that  was  proposed  to  me  in  1768. 
The  Sieur  Duvau  caused  to  be  insured  his  interest  in  the 
cargo  and  equipment  of  the  vessel  Marie  Charlotte,  going 
to  the  upper  part  of  the  Gold  Coast,  ia  Guinea,  to  trade  in 
negros.  The  insurers  took  the  risk  ^^  on  the  vessel  from 
her  fitting  out,  at  Nantes,  to  St.  Domingo ;  and  on  the 
merchandize,  so  soon  as  brought  on  board,  until  disem- 
barked at  St.  Domingo."  The  vessel,  arrived  on  the  Gold 
Coast,  began  her  trade.    They  embarked  sixty-five  negros. 
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Chap.  XII. 
Sect.  XLVII. 


*  Loce.  p.  982 ; 
De  Luca,  ditc. 
in,  n.  4. 

»  Art.  33,  h.  t. 


*  Cleinc,  c.  5, 
art.  I ;  Stypm. 
p.  457 ;  Kuricke, 
p.  830;  Targa, 
p.  221 ;  Roccus, 
n.  64. 

^  Casaregis, 
disc.  1,  n.  162. 


There  still  remained  eighty-nine  on  shore,  when  a  violent 
gale  arose,  blowing  off  shore.  Three  anchors  were  lost 
A  fourth  it  was  thought  would  shortly  follow.  The  fear  of 
perishing  seized  on  the  crew.  A  proces-verbal  was  drawn 
up :  the  last  anchor  and  the  launch  were  abandoned ;  the 
eighty-nine  negros  were  left  on  shore;  the  vessel  made 
sail,  and  arrived  at  St.  Domingo ;  and  thus  the  expedition 
proved  unfortunate  for  the  owners. 

I  answered  that  the  owners  were  entitled  to  claim  from 
the  insurers  on  ship,  the  loss  of  the  cables,  anchors  and 
launch.  But  that  the  insurers  on  cargo  did  not  answer  for 
the  value  of  the  negros  left  on  shore.  The  insurers  had 
simply  taken  the  risk  on  the  merchandize  from  the  day  and 
hour  they  should  be  loaded,  or  embarked  to  be  brought  on 
board  the  vessel,  until  their  disembarkment  at  St.  Domingo. 
But  the  eighty-nine  negros  were  neither  embarked  nor 
brought  on  board.  They  had  not  been  exposed  to  the 
risks  of  the  sea.  Consequently  they  never  formed  the 
subject  of  the  insurance. 

The  merchandize  must  have  been  loaded  in  the  ship  or  im 
lighters  to  make  the  insurers  responsible.  So  the  Ordon- 
nance  says,  and  it  is  the  general  doctrine ;  ^  unless  there  is 
agreement  to  the  contrary.*  By  the  nature  of  the  contract 
of  insurance,  the  insurers  take  on  them  nothing  more  than 
the  maritime  risks  and  perils.  They  are  bound  for  no 
other  losses  than  those  that  happen  on  the  seafi  If  by  any 
accident  whatever,  the  merchandize,  in  whole  or  in  part,  is 
not  loaded,  it  is  a  case  for  return  of  premium.? 

If  then  the  insurers  are  bound  to  return  the  premium 
when  the  merchandize  insured  has  been  left  on  shore,  it 
must  be  agreed  that  they  do  not  answer  for  this  mer- 
chandize. True,  they  had  put  themselves  in  the  place  of 
the  assured,  and  had  submitted  to  run  all  the  risks  and 
perils  of  the  sea,  seen  or  unforeseen.  But  these  general 
clauses  are  to  be  construed  by  the  common  law.  They 
had  put  themselves  in  the  place  of  the  assured  for  what 
concerned  the  risks  of  the  sea.  They  answered  for  the 
losses  seen  and  unforeseen  that  should  happen  on  the  mo, 
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and  not  for  those  that  should  happen  through  default  in     Chap.  XII. 
loading  the  merchandize  intended  to  be  insured.     The     '^' — —! 
eighty-nine  negros  could  form  the  aliment  of  the  insurance, 
only  so  far  as  they  should  be  embarked.     They  were  not 
embarked ;  the  insurance,  therefore,  with  regard  to  them, 
became  nugatory. 

It  is  still  true,  that  the  vessel  being  driven  from  her 
moorings  was  the  cause  of  this.  But  in  this  matter  only 
those  damages  are  considered  that  proceed  ex  re  ipsa. 
The  accident  did  not  cause  the  thing  to  perish ;  it  did  not 
alter  its  substance  :  this  again  suffices  to  show  the  insurers 
not  liable. 

The  insurers  answer  neither  for  the  expenses  of  purifica'  ^  3.  Effecu  in 
Hon  nor  for  damages  arrived  to  the  merchandize  while  in  JJJ^'^wwm? 
the  infected  warehouses  (injirmeries)).  For  the  only  reason 
for  carrying  them  to  the  injirmeries  is  to  remedy  the  proper 
vice  of  the  thing.  But  if,  in  going  to  or  returning  from  the 
injirmeries,  any  merchandize  perishes  on  the  sea  through 
accident,  and  without  the  fault  of  the  master,  the  insurers 
answer.  Captain  Daniel,  arrived  from  Alexandretta  at 
Pomegue,  placed  in  a  boat  several  bales  of  linen  to  carry 
to  the  injirmeries.  In  the  passage,  one  of  these  bales,  be- 
longing to  the  Sieur  Rey,  fell  into  the  sea  and  was  lost. 
The  captain,  in  his  consular  protest,  said  the  bales  were 
weU  fastened  and  not  piled  too  high,  but  that  in  doubling 
the  point  of  Prion,  the  force  with  which  the  bottom  of  the  sail 
came  over,  dragged  the  bale  out  of  the  boat.  Proceedings 
on  the  part  of  Rey,  against  the  vessel,  for  payment  for  this 
bale. 

My  opinion  was  in  favour  of  this  claim  :  1.  Because  the 
bales  should  not  have  been  loaded  above  the  gunwale  of 
the  boat.  2.  Because  the  sail  should  have  been  left  free, 
and  with  plenty  of  room.  The  usage  was  answered.  I 
replied  that  this  was  an  abuse,  by  which  the  shippers  were 
not  to  suffer.  That  captains  thought  only  of  saving  their 
pockets,  in  thus  heaping  up  goods  in  boats  of  transport. 
That  if  the  bales  had  been  well  fastened  and  not  piled  too 
high,  the  edge  of  the  sail  would  not  have  caused  one  of 
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Chap.  XII.     them  to  fall  over.     Notwithstanding,  the  contrary  opinion 

'- prevailed,  and  by  sentence,  rendered  7th  October,  1761, 

the  Sieur  Rey  was  defeated,  with  costs.  The  insurers  did 
not  appear  in  this  suit  But  the  reasons  that  induced  the 
court  to  decide  in  favour  of  the  captain,  would  eqnaUy 
have  weighed  the  balance  against  the  insurers. 


Section  XLVIII. 

damages  happening  at  the  time  of  loading  or  of 

discharging. 

Every  damage  which  arrives  on  the  sea  (sur  mer\  and  by 
accident  {cas  fortuit)  at  the  time  of  loading  or  of  dis- 
charging the  merchandize,  without  the  fault  of  the  captain 
or  of  his  people,  concerns  the  insurers. 
§  I.  Breaking  of      But,  says  the  Guidon,  if  the  average  happen  iy  the  fault 
^^^  of  the  tackle,  fastening  and  ropes,  it  is  the  damage  of  the 

master.^     Consequently  the  insurers  do  not  answer  for  it. 
$  2.  Barrel  A  merchant  sends  to  the  quay  three  barrels  of  sugar  to 

rolling  into  the    ^  \o^,A^A  on  board  a  vessel.     One  of  the  barrels  rolls  and 


<  Guidon,  c.  5,      falls  iuto  the  sea.     The  shipper  claims  his  damages  and 

art.  7 ;  Jugemens 

ort^^dewil^'    '^^^^^  against  the  master.     Sentence  of  16th  July,  1748, 
buy,  art.  49.        dismisscs  the  claim  of  the  shipper  with  costs,  because  it 

was  the   fault  of  his  own  agents.     The  insurers  do  not 
answer  for  like  accidents. 
$3.  Effecu  In  Chapter  XIII.,  Sect.  2,  §  2,  I  shall  speak  of  effects 

RLhterB!**  placed  in  lighters,  either  to  be  embarked  on  board,  or  to  be 

transported  on  shore.  I  will  observe  however  here,  that  the 
merchandize  is  delivered  to  the  master,  by  this  alone  that 
the  lighters  of  transport  have  been  made  fast  to  his  ship, 
and  the  customary  note  of  parcels  delivered.  If  afterwards 
it  strays,  or  is  lost,  the  captain  is  responsible.  So  ad- 
judged by  our  Admiralty,  20th  February,  1750,  in  favour 
of  the  Sieur  Famin,  against  Captain  Lefevre  de  Belle 
Feuille,  commanding  the  frigate  Ville  de  St,  McUo,  in  the 
matter  of  the  theft  of  a  bale  of  cotton  which  had  been 
placed  in  a  boat  of  transport  made  fast  to  the  said  vessel. 
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Nautaj  qui  recepit  d  TiHo  merces  in  littare  maris,  si  ibi    Chap.  XII. 

.     .   ^  .     ,     .     .  ^  ^    ^  V        .  SiCT.  XLVIII. 

merces  penertnt,  periculo  tpsius  natUcB  pereunt,  tanquam  st  

essent  in  Tiavi  recepta ;  et  hoc  procedit  quia  suffidt  nautam 

sic  recepisse,  et  proptered  in  ejus  periculo  sunt.^  '  Roccm,  not.  88. 

Ou  the  return  of  the  voyage,  says  the  Guidon,  so  soon 
as  the  merchandize  is  delivered  safely  on  the  quay,  the  cap- 
tain answers  no  more  for  anything.  Sicut  magister  navis 
tenetur  merces  recipere  in  littore  maris,  velpropi  terram,  itd 
in  eodemloco  quo  recepit,  tenetur  merces  consigmire,  tempore 
exonerationis,  dominis  ipsarum.^  That  is  true,  provided  the  *  Roccub  in  loco. 
captain  has  delivered  the  merchandize  dominis  ipsarum,  that 
is  to  say,  to  the  consignees  or  to  their  agents,  who  are 
bound  to  give  him  a  receipt  therefor,  in  conformity  with 
Art.  5  of  the  Ordonnance.^  The  captain,  then,  must  watch  «TitdMconnoii. 
over  the  merchandize,  until  there  has  been  effective  de- 
livery of  it. 

Still,  in  our  usage,  as  soon  as  the  merchandize  discharged 
has  passed  under  the  hinges  weights  (n),  the  captain  answers 
no  longer  for  it.  So  adjudged  by  two  sentences  of  our 
Admiralty,  the  3rd  June  and  22nd  August,  1749,  and  every 
other  time  that  the  question  has  been  presented. 

The  contrary,  nevertheless,  was  decided  under  the  fol- 
lowing circumstances: — The  24th  November,  1749,  a  cap- 
tain coming  from  Alexandretta,  discharged  on  the  quay  ten 
bales  of  linen  goods,  which  were  addressed  to  the  Sieurs 
Aubergi.  On  the  coming  on  of  night  they  were  weighed  in 
the  king's  balance  (au  poids  du  Roi) ;  but  the  consignees 
were  notified  on  the  part  of  the  captain  only  at  half-past 
six  o^cloch  in  the  evening,  when  it  was  already  dark.  Their 
derk  went  directly  to  the  place,  and  found  only  nine  bales ; 
the  tenth  had  disappeared.  Sentence,  29th  July,  1750,  on 
the  report  of  M.  de  Gerin  Ricard,  condemned  the  captain 
to  pay  the  value  of  the  lost  bale,  on  the  ground  that  he 
had  sent  notice  to  the  Sieurs  Aubergi  too  late  in  the  day. 

(n)  Soui  te  poidt  du  Roi.  The  poidi  du  Roi  are  the  weights  and  balancei 
regulated  by  public  authority ;  again,  the  place  where  goods  are  weighed ; 
igmin,  the  king's  tax  levied  on  goods  that  are  landed.  The  precise  force  of  the 
eipressioo  here  is  not  known. 
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Chap.  XII.         But  all  this  is  foreign  to  the  insurers.    They  are  bound 

'  neither  for  damage  occasioned  by  the  fault  of  the  master, 

nor  still  less  for  that  which  has  happened  on  share. 


Section  XLIX. 

op  pilotage  and  other  dues. 

The  insurers  "are  not  bound  for  pilotage,  towage,  la- 
bourers, sailing  and   inspection  dues  {droits  de  conge  et 
de  visite),  reports,  anchorage  dues,  nor  for  any  others  im- 
>  Art.  so,  h.  t.      posed   on  vessels   and   goods."*     Taxes^  impositions  and 

•  Art.  5,  de»         customs  are  for  the  account  of  the  owners.^ 

ATariet;  Guidon,  •'  -^ 

art.  J2  et  seq.  fhis  is  to  bc  uudcrstood  of  the  ordinary  dues  paid  on 

the  departure  of  the  vessel,  or  at  the  time  of  her  arrival  at 
the  place  of  destination.  But  the  insurers  answer  for  the 
extraordinary  dties  which  the  vessel  is  obliged  to  pay  in 
ports  where,  tlirough  a  peril  of  the  sea,  she  has  been  forced 

•  vaiin,  p.  77  and  to  put  in  during  the  course  of  the  voyage.^ 

*'•  When,  for  cause  of  innavigability  the  goods  are  tran- 

shipped on  board  another  vessel,  the  insurers  are  bound  to 
bear,  not  only  the  averages  on  the  said  goods,  the  expenses 
of  salvage,  discharging,  storing,  reshipment  and  surplus  of 
freight,  but  also  the  dues  that  shall  have  been  paid.    Such  is 

«  Art.  9.  the  provision  of  the  Declaration  of  1779.* 


Section  L. 
exactions. 

The  insurers  answer  for  exactions  (avanies)  levied  by 
•  Supra,  sect.  19.    Barbary  cruizers,  which  happen  at  sea  (sur  mer)  (o).^     But 

(o)  Sur  mer  is  used  by  Emerigon,  throughout  this  work,  in  connection  with 
the  accidents  and  perils,  against  which  insurance  is  intended  to  provide.  It  is  a 
form  that  answers  the  requirements  of  the  contract.  He  wrote  in  a  port  whose 
quays  and  docks  are  absolutely  washed  by  the  sea.    Thas  a  bale  of  goods  rolling 
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they  do  not  answer  for  exactions  which  the  captain  or  the     Chap.  XII. 
shippers  suffer,  either  in  their  persons,  or  in  their  goods  '—^ — 


already  landed.  The  judgment  I  am  going  to  cite  is  not 
contrary  to  this. 

The  polacca  St.  Antoine,  Captain  Garcin,  of  which  the 
Marquis  de  Roux  was  owner,  returning  from  Cape  Fran- 
cois and  being  near  the  Straits  of  Gibraltar,  discovered  a 
chebec  which  gave  her  chase.  The  chebec  run  up  a  red 
flag,  and  fired  a  shot  out  of  range.  Captain  Garcin  hoisted 
his  white  flag,  assured  it  with  a  gun,  and  squared  his 
main  yards  aback,  to  wait  the  enemy.  The  chebec  con- 
tinued to  approach.  It  was  known  that  there  were  Saletin 
cruizers  at  sea,  with  whom  we  were  at  war,  and  it  was 
thought  they  had  to  do  with  an  expedition  out  of  Sale. 
The  combat  commenced.  It  lasted  three  hours  and  a 
half.  The  pirates  came  to  close  quarters  and  made  them- 
selves masters  of  the  polacca  by  boarding.  Captain  Garcin 
and  his  people  hid  themselves  below ;  but  were  brought  up 
on  deck,  where  they  received  many  insults.  Garcin,  being 
asked,  answered  that  he  was  a  Frenchman.  The  pirates 
acknowledged  themselves  to  be  Algerines,  with  whom  we 
were  at  peace.  Notwithstanding,  the  polacca  was  carried  to 
Algiers,  where  the  captain  was  condemned  by  the  Dey  to 
receive  100  blows  of  the  canCy  which  were  applied  to  him, 
and  to  pay  several  sums  amounting  to  15,781  patayeres. 
He  had  to  lay  down  the  money  to  recover  his  liberty  and 
the  vessel's  release.  The  French  consul  furnished  all  ne- 
cessary aid.     Finally,  the  polacca  arrived  at  Marseilles. 

This  accident  was  regarded  as  a  peril  of  the  sea.  It  was 
thought  the  captain  was  not  at  all  to  blame.  All  the 
appearances  had  led  him  to  believe  that  the  vessels  were 
Saletines.  The  just  fear  of  a  peril  is  equivalent  to  the  peril 
itself.  Si  propter  aliquem  met  urn  id  detrimentum  factum  sit,  «  l.  2,  §  i,  fr.  do 
hoc  ipsum  sarciri  oportetfi     And  there  is  no  fear  more 

from  the  qnay,  he  tells  us,  fell  into  the  sea.  It  is  not  to  be  rendered  by  at  sea, 
nor  Oft  the  sea,  bat  lather  by  on  the  toater ;  for  there  are  ports  in  (he  world  remote 
from  the  sea ;  and  the  former  phrases,  in  many  cases,  would  indicate  neither 
the  fact  Dor  law. 
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Crap.  XII. 
SicT.  L. 

'  L.  4,  ff.  quod 
metfis  caotA. 


Reglement  of 
1781. 


*  Ordon.  art.  2, 
detprop. 


capable  of  overcoming  a  firm  man,  than  that  of  losing  his 
liberty:  libertatis  timoremJ  Sentence,  rendered  in  1764, 
admitted  into  general  average  all  the  expenses  made  at 
Algiers.  The  court,  in  a  spirit  of  equity,  adjudged  to  the 
captain,  ybr  blows  of  the  cane  received^  an  indemnity  of  360 
livres,  which  formed  an  item  in  the  adjustment  of  average. 
The  insurers  did  not  appear  in  the  suit,  but  they  submitted 
to  the  decision. 

The  Ri^glement  of  3rd  March,  1781,  has,  among  others, 
provisions  on  the  subject  of  exactions  (avanies)^  from  which 
it  results — 1.  That  in  the  ports  of  the  Levant,  the  French 
nation  never  answers  for  these  exactions  as  against  those 
who  have  suffered  them.  2.  If  the  exactions  are  occasioned 
by  the  fault  of  the  people  on  board,  the  captain  and  owners 
are  responsible  for  them ;  saving  to  the  latter  the  right  to 
discharge  themselves  therefrom,  in  abandoning  the  vessd 
and  freight.®  3.  If  the  exactions  were  occasioned  on  board 
by  people  of  the  sea,  other  than  those  of  the  crew,  or  by 
people  belonging  to  the  shore,  the  whole  without  fault  of 
the  captain,  the  insurers  would  be  bound. 

As  to  avanies  {p)  occasioned  on  shore  by  the  act  of 
any  persons  whatever,  these  are  never  at  the  charge  of  the 
insurers. 


Section  LI. 


BAND  AND  CONTRABAND. 


By  a  clause  printed  in  our  form,  the  insurers  guarantee 
against  losses  which  proceed  from  band  and  contraband. 
Band  comes  from  the  Italian  word  bando,  which  signifies 
ban,  public  cry,  publication  made  with  the  sound  of  the 
drum  or  trumpet,  on  the  part  of  a  superior.  Contraband  is 
the  contravention  of  the  ban. 

Here   are   the   maxims   most  used   on   the   subject  of 


(  p)  The  meaning  of  this  word  seems  to  be  confined  to  the  samt  of  monej  or 
effects  levied  by  the  cruizers  of  the  Barbery  powers,  on  the  unfortiinate  vesseb 
they  met  with  at  sea.  'I'hese  exactions  were  formerly  quite  frequent  enongb 
to  require  a  peculiar  term. 
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contraband  committed  at  sea,  and  which  may  interest  in-     Chap.  XII. 

,   V  Sect.  LI. 

surers  (y). 


1.  As  a  general  rule,  the  insurers  do  not  answer  for 
losses  and  damages  which  happen  through  contraband  on 
the  part  of  the  assured,  of  the  captain  or  of  the  mariners, 
whether  in  contravening  the  laws  of  their  own  sovereign, 
or  those  of  the  country  where  they  are  carrying  on  com- 
merce. So  if  the  vessel  or  the  goods  are  confiscated,  be- 
cause they  have  omitted  to  pay  dues  or  duties^  or  to  provide 
themselves  with  necessary  papers.*  All  our  authors  cite  '  Guidon,  ch.  2, 
the  law  cijtm  praponjojs^  which  decides  by  argument  the  5^2? ind^S?"' 
present  question.'  lisii'ib."' 


64. 


2.  If  it  is  a  question  of  contraband  prohibited  by  the  ,  j^  3  ^  den«ut. 
laws  of  France,  the  insurers  do  not  answer  for  it  in  any  '®°- 

'  SupTft,  sect.  20. 

case,  even  though  it  has  been  declared  to  them.     The 

insurance  is  absolutely  void.*  n.®3TlS5Ji,*di.\ 

3.  If  it  is  the  case  of  an  expedition  for  smuggling  in  a  **^*'  ** 
foreign  country,  and  the  insurers  have  knowledge  of  it,  the 
insurance  is  good.     So  determined  by  the  arrfit  I  have 

cited  mjpra,  Chap.  VIII.,  Sect.  5.*  iSSSTn:"' 

4.  A  captain  breaks  the  ban  (rompt  le  ban)  when,  with- 
out lawful  cause,  he  separates  himself  from  the  king's 
escort  he  was  bound  to  follow.  It  was  much  the  practice 
for  captains,  in  their  anxiety  to  reach  the  port  ahead  of 
their  fellows  for  trading  advantages,  to  leave  the  convoy 
as  soon  as  they  thought  their  safety  allowed ;  but  the  letter 
of  his  majesty  to  the  Chamber  of  Commerce,  3rd  Decem- 
ber, 1782,  prohibits  such  conduct  under  penalty  of  punish- 
ment,  and  declares  that  the  vessels  so  entering  first  shall 
not  be  permitted  to  sell  their  cargos,  until  the  whole  fleet 
shall  have  arrived^  &c. 

The  punishment  mentioned  therein  concerns  in  no  respect 

(9)  The  right  in  every  country  to  prohibit  the  importation  or  exportation  of 
goods  is  founded,  says  Boulay  Paty,  not  only  on  the  divine  precept,  Render 
^nto  Cttmr  the  things  that  are  C^sart;  not  only  on  the  13th  Chapter  of  the 
Epistle  of  St.  Paul  to  the  Romans ;  but  od  the  law  cum  proponas,  lib.  3,  C.  de  naut. 
fceo.  and  the  doctrine  of  Straccha,  gl.  5,  o.  2.  The  foundation  is  doubtless  a 
broad  one,  but  the  learned  commentator  seems  to  have  turned  the  little  end 
downwards. 

M  M 
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Chap.  XII.     the  insurers.     Though  the  captain  may  have  voluntarily 
— — — : quitted  the  convoy,  they  continue  to  answer  for  the  mari- 


time risks,  unless  by  a  special  agreement  they  have  stipu- 
lated that  the  vessel  should  depart  with  convoy ^  otherwise 

«  supTft,  ch.  6,      the  insurance  voidfi 

18,  §  si  of  this  I  ou&:ht  to  remark  here,  that  the  words  band  and  con- 

chap.  ^  ^  ' 

traband  in  our  form  have  never  been  understood  among 
us,  of  contraband  properly  so  called  and  fraudulent,  capable 
of  occasioning  the  confiscation  of  the  vessel ;  for  which  the 
insurers  answer  only  in  the  case  where  they  have  insured 
against  baratry  of  the  master. 


(    531     ) 


CHAPTER  XIII. 

OF  THE  TIME  AND  PLACES  OF  THE  RISK. 


Because  the  loss  happens  at  sea,  it  does  not  therefore 
follow  that  the  insurers  are  responsible ;  it  is  necessary  in 
addition  that  it  happen  in  the  time  and  in  the  places  of  the 
risk.  As  these  two  points  mingle  sometimes,  I  shall  treat 
them  in  the  same  chapter. 

The  difficulties  that  arise  in  this  matter  are  for  the  most 
part  occasioned  solely  by  the  incorrect  manner  in  which 
policies  are  conceived.  One  is  obliged  to  interpret  the 
words  of  the  contract, — to  determine  the  sense  of  clauses, 
— to  rectify  errors  and  contradictions  that  have  crept  in, — 
to  develop  the  real  intention  of  the  parties,  and  to  reconcile 
the  whole  with  the  principles  of  law  and  the  nature  of 
things.  Here  is  a  vast  source  of  litigation  easy  to  prevent, 
at  least  in  part,  if  the  stipulations  of  policies  were  developed 
with  proper  attention. 

One  essential  point,  and  which  will  govern  almost  all  I 
have  to  say  in  the  present  chapter,  is,  that  the  insurance 
concerns  only  the  voyage  designated  by  the  policy.^  As  '  b«ccu»,  n.  i«. 
soon  as  there  is  either  change  of  the  voyage  insured,  or 
voluntary  deviation,  the  insurers  are  no  longer  bound  by 
the  risk.*  Consequently  it  is  necessary  in  this  respect  to  '  ^^*^»  "•  **• 
distinguish  the  voyage  insured  from  the  voyage  of  the 
vessel,  and  to  consider  the  voyage  that  the  ship  makes 
only  to  compare  it  with  the  voyage  designated  in  the 
policy :  Cum  viaggio  promisso  et  comprehenso  in  assecura- 
tione.  This  distinction  is  essential,  and  must  not  be  for- 
gotten. 
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Chap.  XIII. 
Sect    I. 


Section  I. 

TIME  LIMITED. 

•  ch.  1.  art.5.  According  to  the  Guidon,*  the  insurance  has  no  time 

limited  for  the  transport  of  the  goods. 
« Ibid.  p.  228.  Cleirac  ^  doubts   whether  insurance   made  for  a  time 

•  vo.  AMurance,  limited  should  not  be  considered  usurious.    Denisart^  says, 

n   likl 

'^  that  made  by  the  month  is  usurious,  and  that  it  is  an 
invention  of  the  Jews." 

The  doubt  of  Cleirac  is  excusable,  for  he  wrote  a  long 
time  before  the  Ordonnance  of  1681.  But  since  then  the 
thing  is  no  longer  equivocal.     It  is  quite  allowable  to  effect 

•  Art.  7  and  S4,     insuranccs  for  a  time  limited fi     I  do  not  see  that  there  is 

herein  a  shadow  of  usury,  and  the  error  of  Denisart  is 

evident. 
§  1.  losurance       "  If  the  insurance,"  says  the  Ordonnance,  **  is  made  for 
iniied!*wrtW«     a  time  limited  without  designation  of  voyage,  the  insurer 
detignation  of     y^m  j^  A.^^  flfter  the  expiration  of  the  time,  and  the  assured 

voyagt,  .  . 

'  Art.M,h.t.      niay  effect  insurance  on  the  new  risk."^     Such  insurances 

are  in  use  for  privateering  expeditions,  and  for  our  caravanes 
to  the  Levant.  The  running  of  this  kind  of  insurance  is 
not  interrupted,  although  the  vessel  return  to  the  port 
whence  she  had  departed.  The  ship  may  sail  again  under 
the  protection  of  the  same  insurances,  which  continue  to 

•  caMregis,  diM;.   have  their  effect  during  the  whole  time  determined.* 

1,  n.  ir.  ° 

The  insurer  remains  free  after  the  expiration  of  the  time, 
and  the  premium  is  definitively  earned  to  him,  in  the  case 
even  where  during  the  course  of  the  voyage  insured  the 
navigation  has  been  retarded  by  tempest,  or  by  fear  of 

•  Supra,  ch.  3,  enemies,^  or  by  arrest  of  princes,'*^  unless  there  has  been 
>•  Supra,  ch.  ]2,  agreement  to  the  contrary.^^  In  a  word,  this  kind  of  in- 
II  ini^  I  s.        surance  is  as  it  were  independent  of  the  voyage  of  the  vessel; 

if  tile  risk  has  commenced,  it  will  finish  at  the  time  pre- 
'» caMregia,  diKj.  scribcd  by  the  agreement  of  the  parties." 
Msect.  7,  §3.  In  Chapter  II  I. ^'  I  have  spoken  of  the  premium  stipu- 

lated at  so  much  a  month,  on  condition,  that  if  the  month  be 
not  paid  in  advance,  the  risk  shall  terminate.    Cleirac,  in  the 
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place  citedy  doubts  the  lawfulness  of  this.     But  Casaregis    Chap.  xiil. 
maintainsy  that  this  kind  of  conventional  penalty  is  to  be LIu — 


executed;  and  I  think  he  is  right;   for  according  to  the 

iawJ*  he  that  has  promised  to  do  or  to  give  something  "  Magnam.  i«, 

.      .  '^  ,       ,      °  ^  C.  de  contrah.  et 

Within  a  certain  time,  and  fails  therein,  incurs  at  once  the  commL  lUpuL 

stipulated  penalty,  though  he  may  not  have  been  called 

upon  to  fulfil  his  obligation.    Such  is  our  jurisprudence.^*     de^"*ti»  int** 

It  is  then  evident  that  the  agreement  in  question  is  valid.  ^^^  ^.^ml 
It  suffices  that  the  month's  premium  has  not  been  paid  BoSnS^'p^Mfi. 
in  advance,  that  in  virtue  of  the  agreement  the  risk  should  iutut,'tom.2, 
cease  to  run  for  the  insurers.     Such  is  the  condition  to 
which  the  assured  has  subjected  himself;  such  is  the  limi- 
tation the  insurers  have  been  allowed  to  set  to  the  time 
prescribed   by  the  contract.     As  soon  as  the  time  thus 
Umited  has  expired,  the  matter  of  their  obligation  ceases, 
and  the  obligation  vanishes.*^  "  numouiin. 

°  ^  ^  torn.  8,  p.  2SS. 

It  is  true,  in  the  words  of  Cleirac,  that  time  is  not  mer- 
chandize. But  the  risk,  for  which  one  renders  himself 
responsible  during  a  certain  time,  demands  a  price  and 
reward.  It  is  allowable  to  limit  this  time,  to  make  its 
duration  depend  on  such  or  such  condition,  and  to  add  on 
this  subject  agreements  authorized  by  the  common  law. 
To  admit  the  assured  to  purge  the  delay  would  be  to  dero- 
gate from  the  contract, — to  aggravate  the  condition  of  the 
insurers,  and  to  contravene  the  Ordonnance. 

Cleirac  says  enough  to  show  that  insurances  on  time,  and 
the  agreements  stipulated  in  them  sometimes,  are  lawful 
2Jid  favourable  to  maritime  commerce.  In  fact,  the  insurers, 
having  the  liberty  of  modifying  the  risks  to  which  they 
subject  themselves,  are  incited  to  multiply  their  engage- 
ments to  the  great  advantage  of  navigation.  „  g^  ^ 

In  the  following  chapter,^^  I  shall  speak  of  the  loss  of  if  the  ship  pe- 
the  vessel  without  the  period  of  the  disaster  being  known.  ™k^own  at' 
This  case  is  to  be  governed  by  the  rule  adopted  on  the  sub-  7***^  **T  *^® 
ject  of  the  absent,  of  whom  no  news  has  been  received  {a),    peDed. 

"  If  the  voyage,"  says  the  Ordonnance,  "  is  designated  by  $  2.  Insurance 

.1  f.        ^t     '  ^1       "r^ji         J.'  for  a  time  limit- 

the  policy,  the  insurer  runs  the  risk  of  the  entire  voyage,  on  ^j.  wKfc  daig- 

(a)  See  the  Roman  law  foi  rules  on  this  lubjecU  »"*""*  ?/*  »^«««- 
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Chap.  XIIL 
Sect.  I. 


M  Art.  85,h.  t.; 
CasaregiB,  disc.  1, 
n.  128;  Pothier, 
n.  6S. 

^  Supim,  ch.  if 
sect.  1. 


Time  borne  by 
the  papers 
(coogfe). 


»•  Art.  2. 


«  L.  14,  ff.de  le 
mOitarL 


condition  always  that  if  its  duration  exceed  the  time  limited, 
the  premium  shall  be  increased  in  proportion,  without  the 
insurer  being  held  to  return  any  part  of  it,  if  the  voyage 
last  a  less  time."  ^^  The  motive  of  this  distinction  has  been 
before  explained.^^ 

But  although  the  voyage  is  designated  by  the  policy, 
nothing  prevents  the  stipulating  by  a  special  agreement,  that 
the  insurers  shall  cease  to  run  the  risks  at  the  expiration  of 
the  time  limited :  the  Ordonnance  does  not  prohibit  this 
agreement;  it  authorizes  all  the  conditions  on  which  the 
parties  shall  choose  to  agree. 

The  Rt^glement  of  the  1st  March,  1716,«>  requires  that 
^'  captains  or  masters  of  vessels  shall  enter  into  bond  at  the 
Admiralty  for  the  return  of  the  vessel  to  one  of  the  ports 
of  the  kingdom,  within  the  term  borne  by  the  permit  (cong^X 
under  penalty  of  a  fine  of  1500  livres,  and  arrest  of  the 
person,  if  it  be  proved  that  they  have  abased  the  permit 
delivered  to  them,  &c."  The  Declarations  of  January, 
1723,  and  21st  October,  1727,  repeat  the  same  provisions. 
But  such  R^glements  are  laws  of  pure  nautical  discipline, 
the  infraction  of  which  simply  exposes  the  captain  to  a  fine, 
without  this  punishment  changing  in  any  way  the  nature  of 
maritime  contracts;  provided  always,  that  the  captain  is 
not  convicted  of  fraud  or  of  misconduct,  properly  so  called, 
in  the  act  of  navigation.^^ 

The  pinque  St.  Franfois  was  despatched  for  a  trading  voy- 
age (caravane)  to  the  Levant  She  took  a  permit  (cong6) 
for  two  years.  Gratien  Maniel,  of  Agde,  her  owner,  took 
up  from  Louis  Bourquet  400  livres  on  the  ship,  at  a  mari- 
time interest  of  14  per  cent,  for  each  six  months  until  return 
to  Marseilles,  with  agreement  that  the  first  six  months 
should  be  definitively  earned.  In  June,  1749,  the  pinque 
sailed  from  Marseilles,  and  proceeded  on  her  voyage.  On 
the  5th  December,  1751,  she  was  wrecked  on  the  isle  of 
Rhodes. 

Bourquet  demanded  the  payment  of  the  sum  advanced 
on  maritime  loan,  and  of  the  interest  for  two  years.  Maniel 
pleaded  the  shipwreck,  without  alleging  anything  that  had 
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rendered  necessary  the  prolongation  of  the  voyage  beyond    Chap.  Xlli. 


Sbct.  I. 


the  time  of  the  permit.  He  offered  payment  of  interest  for  - 
the  first  six  months.  Sentence  of  1 2th  April,  1755,  resting 
on  Maniel's  offer,  defeated  Bourquet  in  his  suit,  seeing  that 
a  captain  has  often  need  to  prolong  his  voyage  somewhat 
to  render  it  fruitful.  Such  extensions  are  tolerated,  and  M. 
the  Admiral  modifies,  according  to  the  circumstances  of 
the  case,  the  pecimiary  penalties  provided  on  this  subject  by 
the  R^glemens. 

Owners  of  privateers  are  much  in  the  habit  of  making  1 3.  iDsunmoe 
their  insurances  for  the  time  and  term  of  so  many  days  limited  on  a 
of  effisctive  cruizing,  reckoning  from  the  day  and  hour  that  P"^'**^'* 
the  privateer  has  sailed  or  shall  sail  from  such  a  place, 
to  cruize  during  the  aforesaid  time  and  term  against  the 
enemies  of  the  state,  until  the  said  term  of  so  many  days 
actual  cruize  at  sea  is  safely  completed,  ^c.    This  term  is 
reckoned  de  memento  ad  momentum,  as  soon  as  the  privateer 
has  set  sail,  and  doubled  the  capes  or  points,  which,  accord- 
ing to  local  usage,  determine  an  absolute  departure.^  »  DecianHon, 

According  to  the  stipulated  agreement  the  time  of  the  art.  21.    * 
ship's  stay  in  any  port  is  deducted,  of  which  the  captain  is 
obliged  to  keep  an  exact  account  in  his  log,  independently 
of  reports  he  is  to  make  in  all  the  places  at  which  he 
touches. 

If  in  any  place  she  may  touch  at  the  vessel  should  perish 
by  a  peril  of  the  sea,  the  insurers  would  be  responsible  for 
the  loss ;  for  the  stopping  during  the  cruize  suspends  the 
time  limited  by  the  policy,  without  suspending  or  altering  in 
any  way  the  insurance  itself. 

If  the  days  of  intermission  are  not  excepted,  the  risk 
will  commence  firom  the  time  of  departure,  and  will  end  at 
the  term  fixed  by  the  policy ;  without  deducting  the  time  of 
intermediate  stoppages  made  in  the  ports  at  which  the  vessel 
shall  have  touched. 

If  time  has  not  been  fixed  by  the  policy,  the  insurers 
would  be  responsible  for  the  risks  during  the  whole  cruize, 
however  long  that  may  be.  The  term  of  four  months  men- 
tioned in  the  Declaration  of  24th  June,  1778,  in  the  article 
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Chap.  XIII.    Cited,  coiicems  only  the  engagements  of  the  seamen,  officers, 

— —  and  volunteers /or  ordinary  cruizing y  and  has  no  relation  to 

the  contract  of  insurance. 


Section  II. 

TIME  NOT  LIMITED. 

$  1.  Former  law.      According  to  the.  Guidon  the  insurers  run  the  risk  of  the 

goods  until  they  are  carried  into  the  warehouse,  and  put 
»  ch. 6, art. 7;      iuto  Dosscssion  of  the  partv  who  is  to  receive  them;*  and 

ch.  9,  art.  17.  '^  .  I         .^  ' 

they  run  the  risk  on  the  ship  *'  from  the  day  and  hour  that 
it  shall  sail,  and  not  sooner,  until  arrived  at  its  destination, 
anchored,  and  remained  moored,  twenty-four  hours  in  har- 

»  Ch.  15,  art.  15.      hour."* 

» Art.  18.  According  to  the  R^glement  of  Antwerp,'  **  if  the  insur- 

ance be  made  to  go  from  a  port  (to  another),  without  mention 
being  made  of  conveying  the  goods  on  shore,  the  insurance 
will  commence  when  the  said  goods  shall  be  in  the  vessel, 
and  will  terminate  when  the  vessel  shall  have  arrived  at  the 
place  of  destination,  and  remained  twenty-four  hours  at 

<Kuricke,p.8S6;  auchor  in  safety.'** 

Locceniut,  lib.  2, 

**?lo5' °- ^®»  The  R^glement  of  Amsterdam*  makes  the  risk  run  on 

p.  983.  t^ 

»  Art  4.  the  goods  "  from  the  day  and  hour  they  shall  be  placed  on 

the  quay,  to  be  embarked  in  the  vessel ;  or  from  the  time 
they  are  loaded  in  lighters,  boats,  and  barges,  to  cany  them 
on  board  the  said  vessel ;  and  shall  continue  until  the  said 
goods  have  arrived  at  their  destined  port,  and  are  landed 
safely." 

§  2.  Formi.  By  the  form  of  Nantes  the  insurers  take  **  the  risk  on 

the  vessel  from  the and  on  the  goods  from  the  day 

and  hour  they  have  been  or  shall  be  loaded  to  take  on 
board  the  said  vessel.  And  the  risks  shall  continue,  as  to 
the  vessel,  until  it  has  arrived  and  discharged  at  the  port  of 

And  as  to  the  goods,  until  they  have  been  or 

shall  be  landed  or  discharged  safely  without  any  damage : 
subjecting  ourselves  to  the  risks  in  the  lighters,  barques, 
boats,  barges,  skiffs,  and  other  tenders  serving  to  their 
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transport  from  $hore  on  hoard  at  the  time  of  embarkation^    Chap.  XIII. 

and  from  on  board  to  land  at  the  time  of  discharge."  '-—- 

By  the  form  of  Bordeaux  the  insurers  take  the  risks 
"  from  the  day  and  hour  that  the  goods  have  been  or  shall 
be  loaded  or  embarked,  to  he  taken  on  hoard  the  said  vessel, 
and  stowed  in  the  same,  until  the  said  vessel  has  arrived  at 

the  port  and  harbour  of and  the  said  goods  are 

discharged  on  shore  safely  without  any  damage." 

By  that  of  Rouen  the  insurers  take  the  risks  *^  from  the 
day  and  hour  that  the  merchandize  has  been  or  shall  be 
loaded  in  the  said  vessel,  and  even  in  the  hoys  which  shall 
carry  the  said  merchandize  from  this  city  of  Rouen  to  Havre 
de  Chracej  on  hoard  the  said  vessel^  and  also  from  the  time 
the  said  vessel  shall  have  departed  or  shall  depart  from 
before  the  quay  of  this  city  of  Rouen,  or  from  before  the 
port  of  the  said  Havre  de  Grace,  until  it  has  arrived  and 

come  in  safety  before  the  town  of and  at  the  said 

place  the  merchandize  discharged  and  landed,  and  ddivered 

to ." 

By  the  form  of  Antwerp  the  insurers  take  the  risks 
'^  from  the  hour  and  day  that  the  said  goods  shall  be 
brought  to  the  said  port  and  harbour,  or  place,  to  load  them 
on  board  the  said  vessel,  and  put  in  harks,  hoats,  or  lighters, 
to  be  brought  and  loaded  in  the  said  vessel,  to  make  the 
said  voyage;  and  the  said  insurance  shall  continue  until 

the  said  goods  have  arrived  at  the  said and  are 

there  discharged   on  shore  safely,    without  any  loss  or 
damage." 

By  the  form  of  Genoa  the  risk  runs  from  the  time  the 
goods  are  shipped  in  the  vessel,  and  ends  when  the  vessel 
has  arrived  at  the  destined  place,  and  the  goods  have  been 
landed. 

The  form  of  Ancona  makes  the  risk  run  donee  navis  ap- 
pulerit  in  portum,  Unque  salva  steterit  horas  24. 

The  form  of  Hamhurg  makes  the  risk  run  ah  hora  et  die 
quo  solverit  dicta  navis  et  appulerit  in  portum  ;  (or)  ah  hord 
et  die  quo  prmdictCB  merces  deportatCB  sunt  in  portum  .... 
vel  navcdia,  inferendi  dictce  navi  causa ;  et  durahit  isthcBc 
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Chap.  XIII.     assecuratio  donee  dicta  merces  pervenerint  in  portum  .... 
'- — '- —  et  exoneratcBy  atque  in  salvo  fuerint  absque  uUo  detrimento 


et  incommodo. 

Ordonnance  of        Our  Ordonnance,  drawn  up  after  the  old  maritime  laws, 

has  taken  a  just  medium  in  this  matter.  *^  If  the  time  of 
the  risks,"  it  says,  "  be  not  regulated  by  the  contract,  it 
will  run  with  regard  to  the  ship,  its  rigging,  furniture,  and 
stores,  from  the  day  it  shall  have  set  sail,  until  anchored  in 
the  port  of  its  destination,  and  moored  at  the  quay ;  and,  as 
to  the  goods,  as  soon  as  they  shall  have  been  shipped  in  the 

Effects  pat  in     vessel  QT  in  lighters,  to  carry  them  there,  until  delivered  on 

lighten.  ^hnr^^'Q  ' 

«  Art.  18,  tit  des     ^"*^^^  % 

oont.AUgroMe.        This  mle  is  rccognizcd  by  all  our  authors :  Incipit  asse- 

curatio,  says  Kuricke,  ab  eo  tempore  quo  merces  assecuratm 
ad  navalia  aut  scaphas,  unde  et  per  quas  navi  inferri  debent, 

'Kaiicke,p.8S6,  ddductcB  suntJ     So  Locccuius :  Assecuratio  initium  habdfit 

n.  16. 

a  tempore  mercium  in  navalia  translatarum,  ut  tmponantur 
•  LocceniiM,         navi.^    The  reason  of  it  is  this ;  the  maritime  risk  begins 

p.  983,  n.  9.  '  ,         ,  ^^ 

from  the  moment  that  the  merchandize  is  exposed  to  the 
sea,  whether  it  be  in  the  vessel  or  on  the  traject  to  reach 
the  vessel.  He  who  effects  insurance  on  his  merchandize,  is 
presumed  to  wish  to  place  himself  under  cover  from  all  the 
maritime  risks.  Such  is  the  intention  of  the  insurance. 
This  intention  would  be  defeated,  if  the  insurers  did  not 
answer  for  the  loss  occurring  on  the  sea,  under  pretext 
that  the  goods,  which  were  being  transported  for  embarka- 
tion in  the  vessel,  have  been  swallowed  up  by  the  waves  in 
the  course  of  this  transport. 

The  transport  by  lighter  is  employed  only  because  the 
vessel,  not  being  able  to  advance  close  to  the  shore,  it  is 
necessary  to  supply  the  case  by  means  of  lighters,  which 
are  then  presumed  to  make  part  of  the  vessel  itself. 

But  this  transport  by  lighters  must  be  made  from  the 
port  itself,  or  from  the  road  where  the  ship  is  anchored. 
For  if  it  were  a  question  of  going  up  or  down  a  river  to 
reach  the  vessel,  I  think  there  would  be  needed  either  a 
special  agreement,  or  that  the  printed  form  of  poUcy  should 
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contain  the  clause  such  as  is  seen  in  the  forms  of  Bordeaux    Chap.  XIIL 
and  Rouen.9  '-  -  — 

If  to  discbarge  the  goods  on  shore,  it  is  necessary  to  use  dm,  iib.  2,  ^' 
lighters,  the  insurers  bear  the  risk,  provided  the  object  be     '  ' 
to  transport  them  to  the  quay  of  the  port  or  of  the  road 
where  the  vessel  is  anchored ;  for  if  they  virere  intended  to 
be  carried  elsewhere,  the  insurers  would  not  be  held. 

In  1779,  a  vessel,  belonging  to  the  Sieur  Angleys,  arrived 
at  Fort  Royal,  in  the  island  of  Martinique.  The  goods  were 
discharged  into  transport  boats  to  be  taken  to  St.  Pierre, 
a  town  of  the  same  island.  One  of  these  boats  was  lost 
Angleys  wished  to « throw  this  loss  on  his  insurer  inward. 
I  replied  to  him,  that  he  had  no  claim  to  this,*  because 
the  voyage  inward  (voyage  d'entree)  was  finished  at  Fort 
Royal ;  that  it  would  be  another  thing  if  the  merchandize 
had  been  discharged  by  lighters,  to  be  carried  to  Fort 
Royal  itself,  where  the  voyage  inward  terminated. 

The   word   Ughter  (gabarre)   embraces   every   shallop, 
barge  or  boat ;  in  a  word,  every  little  vessel  employed  to  Jj^f^^^ 
transport  goods  from  the  quay  or  from  the  road  to  the  JJ^eV'iirt^f  8. 
diip  in  which  they  are  to  be  embarked,  and  vice  versd.^^       i  3.  General 

To  resume  what  has  just  been  said,  I  will  observe,  that 
in  default  of  special  agreement,  the  risk  will  run,  with 
regard  to  the  ship,  from  the  day  thai  it  shall  have  set  sail, 
and  the  premium  will  be  earned  (for  the  two-thirds,  ac- 
cording to  the  case,)  although  the  voyage  should  be  after- 
wards changed  or  broken  up,  provided  always  that  the 
destination  had  not  been  changed  ab  ovo.^^  "  infra,  sect.  11. 

The  risk  for  the  ship  will  finish  when  the  vessel  shall  be 
anchored  at  the  port  of  its  destination,  and  moored  to  the  qttay. 

The  risk  on  the  goods  will  begin  from  the  time  they  are 
shipped  in  the  vessel  or  in  lighters  to  be  carried  there,  and 
will  end  only  when  they  shall  have  been  delivered  on  shore. 

It  is  not  then  necessary  that  they  should  have  reached 
the  toarehouse,  or  come  into  the  power  of  the  assured,  as 
the  Guidon  would  have  it.     So,  if  a  cask  placed  on  the  "  supra,  ch.  12, 

sect.  46 

quay,  roll  into  the  sea,  the  insurers  are  not  responsible  u  supra.  ch.  12, 
for  it.**     Nor  are  they  responsible  for  other  land  risks."       46?vid.8tra?cha, 

*  gl.  13. 


640 


OP  THE  TIME  AND  PLACES  OF  THE  RISK. 


Chap.  XIII.         la  1753,  a  merchant  had  caused  himself  to  be  insured  in 
'*^*    ' —  quovis,  8000  liv.,  on  gold  and  silver  specie  he  was  expecting 


j  4.  If  the  time 
oas  not  been 


limited,  is  it  to 
be  so  arbitrio 
boni  viri  7 


from  Buenos  Ayres.  In  1764,  the  insurers  demanded  that 
the  risks  should  be  declared  terminated.  The  assured 
maintained  that  his  property  had  not  yet  arrived,  and  that 
the  policy  contained  no  limitation  of  time.  Sentence  of  the 
Admiralty  of  Paris  discharged  the  insurers,  on  the  ground 
that  the  risks  were  not  to  be  eternal,  and  that  eleven  years 
M  pothier,  n.  68.    of  expectation  ought  to  suffice.'* 

The  same  question  was  raised  among  us  under  the  fol- 
lowing circumstances : — ^The  Sieurs  Gamier,  Mallet  and 
Dumas,  of  Cadiz,  had  become  insurers  on  the  hull  of  the 
ship  Nostra  Senora  de  Oranzaza,  Captain  Joseph  Ven- 
tura, out  from  Cadiz  to  Cumana,  and  to  return  to  Cadiz. 
On  the  19th  December,  1752,  they  caused  themselves  to 
be  reinsured  at  Marseilles  for  18,000  liv.,  with  clause,  that 
in  case  of  loss,  they  should  not  be  held  to  produce  any 
other  kind  of  document  than  a  simple  acquittance  for  the 
payment  made  to  the  first  assured. 

This  vessel  arrived  in  safety  at  Cumana,  in  South  Ame- 
rica, and  there  made  a  long  stay.  In  1756,  Gamier, 
Mallet  and  Dumas  proceeded  in  the  Consulate  of  Cadiz  (a) 
to  rescind  the  risk,  on  the  ground  of  the  too  protracted 
stay  the  vessel  was  making  at  Cumana;  their  petition  was 
denied.  At  length  they  learned  that  the  vessel  was  become 
innavigable  at  Cumana.  This  accident  was  notified  to  the 
reinsurers  at  Marseilles  by  despatch  of  2nd  June,  1761. 
The  Consulate  of  Cadiz  condemned  Gramier,  Mallet  and 
Dumas  to  pay  the  loss.  They  paid  it  by  receipt  of  the 
26th  April,  1762. 

On  the  4th  September  following,  the  Sieurs  Kick  and 
Durantet,  holders  of  the  policy  of  reinsurance,  proceeded 
against  the  reinsurers,  and  produced  in  evidence  the  receipt 
just  mentioned.  The  reinsurers  objected  that  the  risk  had 
vanished  by  the  lapse  of  ten  years,  and  that  a  vessel,  left  to 
lie  so  long  a  time  in  a  port,  can  only  become  innavigable. 
Sentence  of  26th  June,  1764,  (M.  Gignoux  pleading  for 

(a)  A  legal  tribuDal,  so  named,  at  Cadiz, 
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Kick  and   Durante!,)  condemned  the  reinsurers  to  pro-    Chap.  Xlll. 


SCCT.  II. 


visional  payment  of  the  sums  reinsured.  The  latter  ap- 
pealed. Arr^t  of  26th  June,  1765,  on  the  report  of  M.  de 
Fortis,  confirmed  the  sentence,  with  a  fine  and  expenses. 

In  consequence  of  this  arret,  all  the  reinsurers,  with  the 

exception  of  B ,  who  had  become  a  bankrupt,  paid  the 

sukns  by  them  reinsured.  A  second  sentence,  rendered  15th 
November,  1766,  condemned  the  administrators  in  bank- 
ruptcy of  B to  pay  definitively  the  sum  of  2000  liv. 

underwritten  by  him,  with  hypothecation  from  the  19th 
December,  1762,  the  day  of  the  reinsurance  received  by  the 
broker.     This  latter  sentence  was  acquiesced  in. 

No  one  would  disagree  that  the  reinsurers  were  not  com- 
petent to  contest  the  reimbursement  of  a  loss  paid  by  the 
first  insurers,  of  whom  they  were  guarantors.  But  it 
seemed  hard  that  a  vessel  become  innavigable  in  a  distant 
port,  where  she  had  been  left  idle  for  several  years,  should 
be  at  the  charge  of  the  insurers.  Nevertheless  if  there  be 
no  fraud  on  the  part  of  the  assured,  the  general  rule  is  in 
favour  of  the  latter.  The  law  has  not  established  on  this 
point  Q,ny  fatal  delay;  and  the  insurers  must  blame  them- 
selves for  not  having  limited  the  time  of  the  insurance. 
For  if  the  policy  contain  any  special  agreement  on  the  sub- 
ject, that  is  binding.  «  g^^  „ 

In  Chapter  XII.^^  I  have  spoken  of  the  captain  who  $5.  Voyage 
sails  at  an  unsuitable  time,  or  who  neglects  to  profit  by  more  perilous 
favourable  weather.     In  Chapter  1 11.*^  I  have  shown  that  i^^erveninK  of 
the  intervening  of  war  or  of  peace  alters  in  no  respect  the  ^"'• 
insurance,  and  causes  neither  increase  nor  diminution  of 
premium. 

Insurance  made  in  time  of  peace  is  not  annulled  by  the 
intervention  of  war.  So  decided  every  time  the  question 
has  presented  itself,  and,  among  others,  by  sentence  of 
6th  June,  1747,  in  favour  of  Jean-Andre  Boulle,  against 
his  insurers  on  ship  and  cargo  of  the  ship  VAurore.  It 
was  attempted  to  draw  a  difference  between  cases  unusual 
and  unforeseen  and  ordinary  cases ;  but  the  distinction  was 
reiected.^^  "  supra,  ch. », 

•'  lect.  1. 
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Chaf.  XIII. 
Sect.  III. 

Section  111. 

different  kinds  of  voyage. 

i  1.  Voyage  The  R^glement  of  1st  March^  1716/  distinguishes  the 

^^  **  simple  voyage  from  the  voyage  en  caravane ;  but  this  term 

simple  voyage  is  an  equivocal  expression,  which  it  is  neces- 
sary to  explain. 

In  matter  of  insurance,  every  navigation  insured,  however 

complicated,  constitutes  a  simple  voyage :    Simplex  dun- 

taxat  et  unum.     Less  attention  is  paid  to  the  voyage  of  the 

vessel  than  to  that  determined  by  the  policy :    Viaggium 

'Roccuii,  not.  18;  pTomlssum  et  comprehensuM  in  assecuratione,^    Thus  insur- 

a,  sect,  4,  f  .  ^^^^  made  for  the  going,  or  for  return,  or  merely  for  a  part 

of  the  route,  or  for  a  limited  time,  characterizes  the  voyage 
insured  in  relation  to  the  contracting  parties.  It  is  the 
same  with  insurance  made  for  such  a  place,  with  permission 
to  the  captain  to  touch  at  all  the  ports  on  the  route :  Finge 
cL  portu  Ancona  Constantinopolim  magister  navis  navigaty  et 
inter  navigandum,  seu  in  ipso  itinere  portui  RegusinOy  out 
alii  se  applicuerity  una  est  navigation  licit  aliquo  temporis 
»  straccha,  de      intervollo  fiat ,^ 

naTigatione,  n.l5. 

Entire  voyage.        ^^'  7>  ^'  ^'  ^^  *^^  Ordonnance,  calls  the  entire  voyage 

that  which  is  insured  for  the  going  and  return.  This  kind 
of  voyage  is,  by  this  means,  distinguished  from  the  in- 
surance made  for  the  going,  or  for  returny  or  for  a  limited 
time.  Sometimes  the  voyage  going  and  returning  is  termed 
perfect :  Tunc  enim  perfectum  navigium,  seu  navigationemy 
et  mercatores  et  navigantes  appellant,  dim  magister  navis 
ivit  et  rediit*      Although  this  may  be  composed  of  two 

*  Straccha,  ibid.      ,.,/,  ..  .,  ,  ,  ., 

n.  16,  p.  470.        kmds  of  voyage,  it  is   evident  that  there  is  but  one   as 

respects  the  insurers,  who  have  taken  the  risk  on  a  tied 
6  casaregiB.  disc,   premium  for  the  going  and  return.* 
ch.  S;  f  i/"^"'        In  Sect.  19  of  the  present  Chapter  I  shall  notice  various 

cases  on  the  subject  of  insurances  made  on  the  voyage 

inward  and  outward. 

But  the  voyage  insured  is  not  the  less  entire,  although 

the  insurance  has  been  made  only  for  the  going,  or  for  re- 
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turn,  or  for  a  limited  time.     It  is  not  the  less  one  and    Chap.XIII. 

Q   J ji.    TIT 

simple,  even  though  the  insurance  has  been  made  for  a  '- — '- — 


voyage  round  the  world.  The  terms  simple,  entire,  or  per'- 
feet,  are  relative  ones,  which  influence  in  no  respect  the 
substance  of  the  contract  of  insurance,  the  agreements  of 
which  characterize  and  constitute  the  voyage  insured.^  thischTter  ^ 

The  caravane  is  a  multiplicity  of  little  voyages  that  a  $  2.  Caravane. 
captain  makes  in  the  course  of  his  navigation.  He  freights 
himself  for  a  port,  where,  having  arrived,  he  discharges  the 
merchandize,  and  demands  the  freights ;  he  freights  himself 
for  another  place,  where  arrived,  he  performs  the  same  ope- 
rations; and  thus  successively  from  one  port  to  another, 
nntil  he  returns  to  the  port  from  which  he  had  departed. 
These  various  little  voyages,  taken  together,  form  but  one 
single  and  principal  voyage.  The  freights  earned  in  the 
course  of  this  caravane  bear  the  expenses  of  the  navigation, 
and  the  net  produce  is  afterwards  divided  among  those 
interested. 

The  ship  Amiable  St.  Jean-Baptiste,  Captain  Vachier, 
departs  from  Marseilles  on  a  caravane  to  the  Levant.  She 
puts  into  various  ports,  where  she  earns  freights.  Ten 
months  afterwards,  Henri  Besson,  one  of  the  sailors,  dies. 
He  had  been  hired  at  24  livres  a  month.  Next  the  ship 
was  wrecked.  The  heirs  of  the  deceased  sailor  demanded 
Ihe  wages  due  to  him,  at  the  time  of  his  death,  for  the 
voyages  which  had  been  completed. 

The  captain  replied,  that ''  it  is  true,  in  a  caravane,  many 
ports  are  made,  many  ladings  and  discharges  of  the  vessel, 
and  many  little  voyages  from  one  port  to  another;  but 
that  it  is  only  one  and  the  same  navigation :  these  different 
ports,  various  ladings,  and  little  voyages,  being  but  parts 
of  the  principal  voyage,  which  is  the  caravane;  that  the 
freights  received  on  one  voyage  are  immediately  employed 
in  the  victualling  and  preparation  for  another ;  and  that  it 
is  only  at  the  end  of  the  caravane  or  principal  voyage,  that 
is  to  say,  when  the  ship  has  returned  safely  to  the  port 
where  it  was  first  despatched  and  fitted  out,  that  the  sailors 
can  demand  their  wages  ;  that,  in  the  present  instance,  the 
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Chap  XIII.    expetises  had  absorbed  the  profits ;  and  that  the  shipwreck 
'. — —  had  deprived  the  sailors  of  all  claim.      Arrfit  of  21st  Fe- 


»  Bonnet,  p.  278.  bruary,  1736,  in  favour  of  the  captain.^ 

Hyacinte  Nuirete,  captain  of  the  polaeca  St.  Marthe, 
departed  on  a  caravane.  Out  of  the  profit  of  the  freights 
he  purchased  in  Caramania  a  cargo  of  deals,  which  he  left 
at  Tripoli  in  Syria.  In  continuing  the  navigation,  he  fur- 
nished from  his  own  funds  several  sums  for  victualling, 
rigging,  and  refitting  his  polaeca.  He  was  taken  by  the 
English.  The  mate,  called  Jacques  Honor6,  demanded  his 
wages  out  of  the  produce  of  the  shipment  of  deals.  The 
captain  objected,  that  the  outlay  made  by  him  in  the  course 
*  of  the  caravane  was  a  prior  claim  upon  the  freights  earned. 
Sentence,  rendered  8th  March,  1758,  by  the  admiralty  at 
Marseilles,  recognized  this  claim  of  the  captain. 

It  is  rare  for  insurances  to  be  made  on  a  vessel  setting 
out  on  a  caravane,  for  the  whole  time  of  the  caravane.     It 
is  customary  to  limit  a  term,  after  which  the  insurers  cease 
to  bear  the  maritime  risks.    The  owner  then  effects  new 
insurances  for  another  time  limited.       In  this  way,  one 
and  the  same  caravane  gives  existence  to  several  voyages^ 
insured, 
i  3.  Voyage  of       According  to  the  R^glement  of  20th  August,  1673, "  shall 
oDg  rouru.        ^  reputed  voyages  of  long  course,  those  made  to  the  East 
or  West  Indies,  Canada,  Newfoundland,  Greenland,  and 
other  coasts,  the  islands  of  central  America,  to  the  Azores, 
Canaries,  Madeira,  and  all  the  coasts  and  countries  situated 
on  the  ocean  beyond  the  Straits  of  Gibraltar  and  the  Bay 
of  Biscay."    This  R^glement  was  renewed  by  that  of  18th 
October,  1740,   and  by  Letters-patent  of  18th  January, 
1770,  which  corrected  and  explained  Art  59,  h.  t.  of  the 
Ordonnance. 
$  4.  Dwtant  The  Rt^glement  of  18th  October,  1740,  says,  "voyages 

coasting.  ^^  England,  Scotland,  Ireland,  Denmark,  Hamburgh,  and 

other  islands  and  continents  beyond  the  Straits  of  Gib- 
raltar, shall  be  deemed  distant  coasting  {grand  cabotage)." 
Little  coasting.    And  again :  "  his  majesty  directs  and  intends  that  all  other 

voyages  shall  be  deemed  and  reputed  little  coasting  (petit 
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cabotage^*    And  again :  "  concerning  vessels  that  shall  be     Chap.  XIII. 

*5*/~r     111 

despatched  from  the  ports  of  Languedoc  and  of  ProvencCj  ' '. 

shall  be  reputed  little  coasting,  voyages  made  from  and  to 
the  ports  of  NicCy  ViHe-Franchcy  and  those  of  the  prin- 
cipality of  Monaco^  to  the  Cape  of  Creuz,  on  the  borders 
of  Motissillon" 

Insurances  on  voyages  of  this  nature  are  usually  made 
for  a  time  limited;  and  by  this  means  it  happens  very 
often  that  a  voyage  insured  comprises  several  little  voyages 
that  the  vessel  makes  from  poit  to  port.  The  owner  after- 
wards effects  new  insurances  for  another  time  limited.  I 
have  seen  insurances  made  for  one  year  on  small  coasting 
barks,  that  make  voyages  from  Aries  to  Marseilles,  and 
from  Marseilles  to  Aries.  The  entire  year  then  forms  the 
voyage  insured. 

Ordinarily,  in  fitting  out  vessels  for  a  caravanCy  the  ma-  $  5,  Voyage  on 
riners  are  hired  to  receive  a  share  in  the  profit.     In  1773,  ®^"^- 
the  French  consul  at  Trieste  submitted  to  me  various  ques- 
tions on  the  subject  of  fitting  out  vessels  on  shares,  which, 
according  to  circumstances,  may  interest  insurers. 

1st  Question, — "  May  captains  dispense  themselves  from 
paying  freight  on  their  own  private  ventures  (pacotilles)  in 
engagements  of  this  kind  ?  " 

The  engagement  on  shares  (a  la  part)  is  a  real  partner- 
ship between  the  vessel,  the  captain  and  the  mariners,  with 
reference  to  the  freights  that  shall  be  earned  during  the 
caravanCy  which  are  to  be  divided  amongst  them,  accord- 
ing to  the  share  determined  for  each.®     The  captain  is  not  «  xarga,  p.  159 

®  *^  and  163;  Valin, 

then  to  have  in  the  freight  a  larger  share  than  that  appor-  tom.  1,  p.  542. 
tioned  to  him  by  the  agreement  of  the  partners.     Now  his 
portion  would  be  excessive  were  he  dispensed  from  paying 
freight  on  his  own  ventures. 

According  to  the  Ordonnance,  all  merchandize  shipped  in 
the  vessel  is  to  pay  freight.^     According  to  another  title,^®  •  Ttt.  du  fjet, 
'*  the  sailors  may  not  ship  any  merchandize  for  their  own  >•  xit.  du  loycr, 
account,  under  pretext  of  luggage  or  otherwise,  without 
paying  freighty  if  not  permitted  in  their  hiring." 

N  N 
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Chap.  XTll.        Valin"  rightly  observes,  that  "  it  is  not  sailors  only  that 
— ^^ — '. —  are  prohibited  by  this  article  from  shipping  any  merchandize 
loyeni p. 645.^^    on  their  own  account,  without  paying  freight;    the  pro- 
hibition equally  regards  the  officers,  and  the  master  himself ^ 
because  the  freight  belongs  to  the  owner  of  the  vessel,  and 
all  that  is  shipped  in  the  vessel  is  of  right  subject  to  the 
n  Tit.  du  capi-     payment  of  freight."^    And  again:  "  if  it  be  a  question,  in 

uUI19|  p.  42o. 

a  navigation  on  shares,  of  freight  between  the  captain  and 
his  crew,  nothing  prevents  his  shipping  in  the  vessel  such 
goods  as  he  shall  please  for  his  own  individual  account, 
on  condition  of  carrying  the  freight  due  for  them  to  the 
account  between  himself  and  his  partners  J'  It  is  therefore 
beyond  a  doubt  that,  in  such  cases,  captains  must  pay 
freight  on  their  own  ventures. 

2nd  Question. — "  Do  the  6  per  cent,  captain's  perquisites 
{de  chapeau)  (a),  and  the  right  of  primage,  belong  to  the 
captain  alone?" 

The  general  rule  is,  that  all  profits  proceeding  from  part- 
nership property  enter  into  division :  Universa  qtuB  ex  questu 

M  L.  7,  ff.  pro      veniunt.^^     Now  the  captain's  perquisite  {de  chapeau)  and 

the  primage  are  profits  proceeding  from  the  freighting  of 
the  vessel.  They  form  part  of  the  freight ;  for  this  would 
be  stipulated  at  a  higher  rate,  if  neither  primage  nor  cap- 
tain's perquisite  (chapeau)  vfete  promised  :  the  whole,  then, 
must  enter  into  the  common  mass. 

M  ch.  12.  n.  41 :        Targa**  excepts  presents  which  are  given  to  the  captain 

and  225.  '  pro  bond  custodiA.     But  he  would  place  in  the  common 

mass  passengers'  fare,  primage,  the  captain's  perquisite 
(chapeau),  and  other  ordinary  charges.  A  lui  spetUmo, 
says  he,  gli  emolumenti  incerti  di  mancu :  ma  non,  di  noli 
di  passagierij  di  avanzi,  cappa  e  avaria. 

»  cont.  mwit.  Clcirac*^  says,  that  *'  the  perquisites  {chapeau  et  chausses), 

tit.  5|  art.  18,  p. 

261.  or  pot  de  vin  of  the  master,  are  the  present  that  the  mer- 

chant freighter  or  shipper  makes  to  the  master,  over  and 
above  the  freight,  which  present  he  takes  to  himself,  and 
for  his  own  individual  profit,  without  sharing  it  with  the 
owners  or  with  his  crew."     But  this  author  speaks  of  a 

(a)  See  note,  ante,  p.  163. 
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present  (etrenne)  given  voluntarily  to  the  captain,  without    Chap.  xill. 
any  previous  stipulation.  '- — — 


I  believe,  then,  that  in  strict  rule,  and  if  there  be  no 
agreement  to  the  contrary,  all  that  the  captain  demands,  in 
virtue  of  stipulation  with  regard  to  the  goods  shipped,  is  a 
profit  to  be  shared  among  the  partners.  And  I  should  put 
in  the  same  class  every  considerable  present  received  by 
him  on  the  part  of  the  shippers,  though  without  previous 
stipulation  in  writing,  on  the  ground  of  the  probability  of 
fraud,  and  that  all  profit  which  a  partner  makes  in  his 
functions  of  partner  must  be  common. 

The  doctrine  of  Valin^^  is  to  be  understood  of  the  case  "^Art.3,tit.  det 

chartet-partiea. 

where  the  crew  have  consented,  by  express  agreement,  that 
the  presents  (chaasses  ou  ckapeau)  should  belong  to  the 
captain. 

3rrf  Question. — "  May  captains  on  shares  pass  to  account 
expenses  anterior  to  the  engagement  of  the  sailors,  and 
what  expenses  V 

If  there  be  an  agreement  on  this  point,  it  is  to  be  exe- 
cuted.*7    But  in  default  of  an  aoreement,  this  is  the  custom  "  vid.  vaiin,  art. 

.  ,  1,  tit.  de«  loyera. 

at  Marseilles.  The  owner  furnishes  the  ship  well  keeled, 
caulked  and  iigged.  This  is  the  capital  he  puts  into  the 
partnership ;  to  which  the  sailors  contribute  only  their  time 
and  labour.  The  stores  purchased  in  the  very  place  of  the 
outfit,  and  which  are  embarked  for  the  supplies  of  the 
voyage,  are  at  the  charge  and  for  account  of  the  partnership. 
There  is  passed,  therefore,  to  the  charge  of  this  nautical 
partnership,  the  cost  of  the  fitting  out  incurred  at  the  time 
of  depcuture,  and  all  that  is  expended  during  the  course  of 
the  carcasanij  whether  it  be  to  victual  the  crew,  to  take  care 
of  the  sick,  or  to  repair  the  vessel.  The  whole  is  borne  by 
the  mass  of  the  freights  earned  or  to  be  earned. 

Ath  Question. — "  In  the  expenses  of  the  caravaite  is  any- 
thing to  be  admitted  beyond  indispensable  necessaries?" 
The  rule  is  to  admit  only  what  is  honestly  and  equitably 
necesssiry.  That  depends  on  circumstances,  and  the  cap- 
tain's mode  of  managing;  but  his  administration  ought 
never  to  be  needlessly  cavilled  at.     It  suffices  that  he  be 

nn2 
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Chap.  Xlll.    not  guilty  in  this  respect,  either  of  fraud,  or  of  grave  fault 
— ^^ — '—  If  there  are  some  captains  who  oppress  their  sailors,  we 

very  often  see  sailors  complain  without  reason.  In  these 
cases  experts  are  appointed  to  fix  and  judge  the  items  of 
the  account  ex  tBqtio  et  bono. 

An  extract  from  these  replies  of  mine,  to  the  questions  pro- 
posed to  me  by  the  French  consul  at  Trieste,  was  read  in  a 
suit,  of  which  the  case  was  this : — The  brigantine  St,  Ccuse, 
Captain  Barthelemi  Brilland,  had  been  fitted  out  for  a  ca- 
ravane  to  the  Levant ;  and  the  sailors  were  hired  on  shares. 
The  caravane  being  completed,  the  captain  rendered  his 
account,  in  which  he  omitted  to  enter  the  perquisites  {droit 
de  chapeau)  received  by  him  in  various  ports.  The  crew 
complained  of  it.  Sentence  of  12th  January,  1776,  con- 
demned the  captain  to  account  for  these.  Arret  of  the 
month  of  April,  1778,  rendered  by  the  parlement  of  Aix,  on 
the  report  of  M.  de  Beaurecueil,  confirmed  this  sentence, 
notwithstanding  the  contrary  usage  attested  by  a  host  of 
captains.  Abusus  non  est  usuSy  sed  corruptela.  M.  Cauvet 
was  the  advocate  of  the  sailors. 


Section  IV. 

GENERAL  OBSERVATIONS  ON  THE  VOYAGE  INSURED. 

$  1.  Whai  is  The  Ordonnance^  distinguishes  the  route  from  the  voyage. 

the  voyage  in-  i        /»    i 

tured  ?  It  means  to  speak  of  the  voyage  insured,  and  of  the  route 

Ind^sif  h*.  tf'  ^''    which  is  proper  to  this  voyage  insured.     The  route  may,  in 

several  cases,  be  changed  or  altered,  without  the  voyage  in- 
sured being  so.  And  reciprocally,  the  voyage  insured  may 
be  entirely  broken  up,  although  the  vessel  does  not  deviate 
from  the  route  of  the  voyage  indicated  in  the  policy :  of 
which  I  shall  adduce  an  instance  in  Section  1 1  of  the  pre- 
sent Chapter. 

To  characterise  properly  the  voyage  insured^  we  must 

make  abstraction  of  the  voyage  of  the  ship  :    independentir 

s  cuaregia,  diac.  sc  hobet  ossecuratio  a  viaggio  navisy  says  Casaregis  ;^  for,  as 

67,  n.  31.  •  •»  •         1  1 

he  well  observes,  voyage  insured  is  a  legal  term,  nomen  juris, 
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the  virtue  of  which  depends  on  the  stipulations  of  the  eon-    Chap.  XIII. 
tract,  and  which  is  qualified  by  its  extremes^  that  is  to  say,  1 — '. — 


by  the  place  or  the  time  where  the  risk  begins  to  run  for 
account  of  the  insurers,  and  by  the  place  or  the  time  where 
the  risk  ceases  to  be  at  their  charge. 

The  two  extremes  of  which  this  author  speaks,  are  the  Term  a  quo. 
term  a  quo,  and  the  term  ad  quern.     The  Ordonnance'  says  ^®"°  adquem. 
that  the  policy  shall  contain  the  name  of  the  place  whence 
the  ship  is  to  depart,  or  shall  have  departed,  and  the  name  of 
the  place  where  she  is  to  discharge.*     In  the  case  where  the  *  stypmannus,  p. 

.  ....  .  .  ^2 ;  Kuricke,  p. 

insurance  is  made  for  a  time  limited  without  designation  of  f^'  '>  ouwon  de 

o  la  mer,  ch.  2, 

voyage,  the  two  extreme  points  of  this  time  form  the  con-  "^  *• 
stituent  terms  of  the  voyage  insured;    as  I  have  already 
observed.      In  Sections  17  and  those  following  of  the  pre- 
sent Chapter,  I  shall  enter  into  some  details  on  this  matter. 

It  has  been  seen,^  that  if  the  insurance  is  made  on  a  tied  §  2.  If  one  in- 
premium  for  the  going  and  return,  it  is  only  a  single  insu-  t?J!!t  !j^,[it^ 
ranee,  and  one  and  the  same  voyage,  the  risks  of  which  are  <«»"««»»^,  »t  is 

.  .       only  one  and 

mdefinitely  at  the  charge  of  the  insurers.     When  the  parties  the  same  voyage 
have  not  explained  themselves  the  insurance  is  considered  to  ,  "     '    . 

'■^  Insurance  is 

be  made  only  for  the  going,  and  not  for  the  return.^  considered 

I  have  never  seen  policies  where  it  has  been  altogether  the  goingf 
omitted  to  indicate  the  place  and  the  time  of  the  risks ;  but  j^"?"*  ■««*•  «>  * 
if  the  case  presented  itself,  it  would  be  necessary,  first,  to  h.^°?*v5to*  **' 
examine  the  stipulations  of  the  contract,  and  the  circum-  descon't/4u 
stances  of  the  case,  in  order  to  endeavour  to  ascertain  the  ^^"*'*"-*'^*- 
intention  of  the  parties.'^     In  case  of  doubt,  we  would  pro-  ^  straoch*.  de 

.  navig.  n.  16,  p. 

nounce  for  the  insurers,  because  they   are   the   debtors:  11°'* £•«•"««» 

'  •^  disc.  67,  n.  25  and 

Facilior  sis  ad  liberationem.^     And  consequently,  that  the  ^'' 

,      ^         ,  .  ^  J'  -L.  47,  ff.de 

insurance  is  only  for  the  going.  o^iv-  et  act. 

In  my   Traite  ct  la  grosse,^  1  embrace  the  opinion  of  9  c],.  g  .ect.  i  i 
Pothier,  who  thinks,  that  in  case  of  doubt,  the  sums  ad- 
vanced on  maritime  loan  are  presumed  to  have  been  lent 
for  the  going  and  return.      The  interpretation  is  then  made 
against  the  lender,  because  he  is  the  creditor :  Favorahiliores  »  l.  125,  ff.  de 
rd  potiUs  qudm  actores  habentur.^^  "^'  ^' 
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Chap.  XIII. 
Sect.  V.  SECTION  V. 


GENERAL  OBSERVATIONS  ON  THE  ROUTE  OF  THE  VOYAGE 

INSURED. 

$  1.  What  b  the      The  route  is  the  way  that  one  takes  to  make  the  voyage 

insured;  est  iter  viaggii.  I  will  remark  that  the  word 
viaggium  is  not  Latin  :  but  the  Romans  would  perhaps  have 
devised  it,  if  the  contract  of  insurance  had  been  in  use 
among  them.  The  word  iter  is  ordinarily  employed  by  our 
1  cauregifl,  di«c.  authors,  to  designate  the  r6ute  and  direction  of  the  voyage 
»ect?*4fVi*^^'**    insured,  rather  than  to  designate  the  voyage  itself.* 

*  ?'  ^*  a  gene-  The  Captain's  duty  is  to  reach  the  place  of  his  destination 
capuin  is  to  fol-  as  soon  and  as  safely  as  possible.  He  is  bound  to  follow 
tomary  route,  the  direct  coursc,  and  to  make  sail  recta  navigatione^^  with- 
Jl^tliout  ie-''*"^  out  its  being  permitted  him  to  stop  without  necessity.  The 
cessity.  CoTisolato^  prohibits  masters  from  touching  at  ports  on  the 
vicuiariii.           Toutc,  ou  penalty  of  all  damages  and  losses,  unless  they 

s  Ch.  99, 107  and    ,  -.  ^  v  •       •  ^  'j     xi.' 

219.  have  need  to  purchase  rigging,  or  to  provide  things  necessary 

to  the  navigation. 

<  Tit.  3,  art.  15.        The  Hauscatic  law*  decides,  si  nauclerus  nulla  necessitate 

compuhus,  portum  aliquem  intret,  ad  quern  conductus  non  est^ 
turn  damnum  quod  exercitores  computare  possunt,  propria 
cere  refundere  tenebitur. 

»  Art.  13.  The  Ordonnance  of  Wisbuy^  bears — "  if  a  vessel  freighted 

for  a  port,  enter  nevertheless  into  another,  the  master  is 
bound  to  clear  himself  on  oath,  together  with  two  or  three 
of  his  sailors,  that  it  was  bg  constraint  and  necessity.*' 

•  Tit.  det  rap-  The  Ordonuancc^  directs,  that  "  if  durinc:  the  voyage  the 

port«,  art.  6.  ,  ^  '  o  J    C3 

master  is  obliged  to  put  into  any  port,  he  shall  declare  to 

the  lieutenant  of  the  admiralty  of  the  place  the  cause  of 

»  Ttt.  du  cana-      his  SO  doing"     Again,  it  "  prohibits  masters,^  on  pain  of 

uunCf  Art.  Zt. 

exemplary  punishment,  from  entering  without  necessity  into 

any  foreign  harbour ;  and  in  case  of  their  being  driven  by 

tempest,  or  chased  by  pirates,  they  shall  be  bound  to  depart 

thence,  and  set  sail  on  the  first  suitable  opportunity." 

weySi,^§3oV'        ^^^  general  rule,  then,  requires  that  the  captain  should 

sSaccha^de? '      foUow  the  Straight  course,  the  customary  route,  and  the  most 

RSicSi,^not."52;'  surc.®    Thus  spcaks  Valin  :  "  One  of  the  principal  duties  of 

Kuricke,  p.  718;  *  ^  ^ 

Valin,  p.  424. 
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the  captain,  or  master,  being  to  make  his  voyage  straightly    Chap.  XI ll. 

(a  droiture),  he  prevaricates  if  he  takes  a  false  route,  or  if '- — '- — 

he  Otherwise  lengthens  his  voyage  by  entering  without  ne- 
cessity into  any  port,  even  of  the  kingdom,  although  on  his 
route.  Much  more  is  he  culpable,  if  he  enter,  also  without 
necessity,  into  any  foreign  harbour,  be  it  friendly  or  hostile. 
He  even  renders  himself  by  such  means  suspected  of  some 
evil  design  or  fraudulent  traffic ;  and  it  is  on  that  account, 
without  doubt,  that  this  article  enacts,  that  he  shall  be 
punished  in  an  exemplary  manner.  By  this  is  mesmt,  in 
addition  to  the  costs  and  damages,  the  privation  or  sus- 
pension of  his  employment,  unless  the  circumstances  are 
such  as  may  cause  a  greater  penalty  to  be  inflicted  on  him.'' 
All  this  holds  good  as  between  owners  and  shippers,  if 
the  captain  be  convicted  of  fraud,  or  if,  without  necessity, 
he  has  disobeyed  his  instructions.  But  in  matter  of  in- 
surance, it  is  rare  that  complaint  can  rest  on  the  ground  of 
the  captain's  having  put  into  ports  on  his  route,  because  of 
the  clause  commonly  found  in  the  policy,  whereby  the  in- 
surers give  him  permission  indefinitely  to  make  such  ports 
as  he  shall  find  convenient. 


Section  VI. 

GENERAL  OBSERVATIONS  ON  THE  CLAUSES,  TO  MAKE  A  PORT, 

AND  TO  DEVIATE. 

JEscales  are  the  ports  or  landings  the  vessel  makes  on  §  i.  DefiDitioo. 
occasion  during  the  voyage,  either  for  refreshment  or  to 
provide  necessaries,  or  to  discharge  part  of  the  merchandize^  i  cieirac,  p.  ass  j 
or  to  take  on  board  other  goods.^     In  the  Mediterranean   rinVetencycio^ 

pidie,  TO.  escale. 

echeUe  is  the  same  thing  as  escale  on  the  ocean.'  «  EncyciopMie, 

By  the  form  of  Bordeaux,  the  insurers  "  permit  the  vessel  j*2.  Forms. 
making  the  voyage  to  navigate  bach  and  forthy  to  the  right 
and  to  the  lefty  and  to  make  all  ports  (escales)  and  delays, 
as  well  forced  as  voluntary  y  as  shall  seem  fit  to  the  master, 
captain,  or  pilot  of  the  said  vessel." 
By  that  of  Nantes,  '^  they  agree  that  the  said  vessel 
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Chap.  XIII.  making  the  said  voyage  may  navigate  hack  and  forihy  to 

S  ECT     V I 

'- — - —  the  right  and  to  the  left,*' 


By  that  of  Rouen,  "  they  give  leave  to  the  master  to 
lead  and  conduct  his  said  vessel,  to  enter  and  to  go  out  of 
ports  and  harbours,  from  necessity  or  voluntarily,  until  ar- 
rived at  the  said  place." 

That  of  London,  "  permits  the  vessel,  during  the  course 
of  the  voyage,  to  touch  and  stay  at  any  ports  or  places, 
without  prejudice  to  the  insurance." 

That  of  Antwerp  bears,  that "  the  vessel  shall  be  at  liberty 
to  navigate  back  and  forth,  to  the  right  and  to  the  left,  and 
in  all  places,  and  to  make  all  ports  and  delays,  forced,  ne- 
cessary, and  voluntary,  as  shall  seem  good  to  the  captain." 

That  of  Genoa,  "  permits  the  captain  to  go  by  the  route 
he  shall  deem  best,  to  navigate  as  he  shall  please,  to  enter 
into  ports,  touch  at  and  make  a  port  where  he  shall  choose  to 
stop,  to  discharge  and  load  one  or  several  times,  at  his  own 
good  pleasure ;  for  the  which  causes  the  said  risk  shall  not 
be  in  anywise  diminished  or  changed ;  but  it  shall  stUl 
remain  in  full  force  on  whatever  shall  remain  or  shall  be 
placed  in  the  vessel  for  account  of  the  same  party,**  e  tutto  UTia 
cosa  si  accresca  in  altra. 

That  of  Ancona  is  expressed  in  these  terms :  "  Data  ei 
potestate  cum  dicta  nave,  et  mercibus  eis  impositis,  intrandi 
quemcumque  portum  et  locum,  et  navigandi  antrorsttm  et 
retrorsHm,  a  dextris  et  a  senextris,  pro  placito  et  voluntate 
ipsius  magistH  navis,  itinere  non  mutato**  The  ItaUan  text 
says :  il  viaggio  non  mutato. 

In  a  form  drawn  up  in  1777,  by  the  Company  of  Assu- 
rance of  Barcelona,  I  found  the  following  clause :  '*  The 
said  vessel  having  liberty  to  navigate  at  the  will  and  choice 
of  the  captain,  not  altering  the  voyage  except  to  join  convoy 
or  an  escort.** 
%  Gi.  14.  Straccha'  observes,  that  such  clauses  have  been  devised 

only  to  prevent  suits  and  vexatious  difficulties  on  the  part 
»  Art.  27,  h.  t.  of  underwriters :  Ad  dirimendas  lites,  et  cavillationes  asse- 
\^^' ,  curantium.     Casaregis*  and  Talin*  say,  that  the  clause  to 

Are  thcs6 

chvLsesdt  style?  make  a  port  is  a  point  to  be  implied  (est  de  style),  because 
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it  is  printed  in  the  forms  of  their  country.     At  Marseilles    Crap.  xm. 

we  have  a  form,  in  which  the  clause  to  make  a  part  is  not  ' — '— 

found ;  but  since  our  brokers  and  notaries  are  in  the  habit 
of  inserting  it  in  poUcies,  is  it  therefore  to  be  supplied,  if 
omitted?  According  to  the  general  rule,  established  for 
contracts  bona  fides,  ea  qucB  sunt  moris,  et  consuetudiniSf  in 
bona  fidei  jtidiciis  debent  venire.^    This  rule  is  recognized  •  i-  ?i.  *  29.  ff- 

J  *'  o  de  fledmt.  edict. 

by  all  our  authors  J  »  Brodmu  ror 

"^  ,  ,  Louet,  lit  D.  eh. 

Notwithstanding  these  considerations,  I  think  the  con-  ^^'O/J  M«t», 

o  '  part.  4,  cIaum  13; 

trary.  1.  Insurance  is  a  contract  bona  fides,  when  it  is  a  j<>*h*»»d««owig. 
question  of  explaining  the  stipulations  of  the  policy.  But 
it  would  be  a  great  licence  to  imply  in  their  totality  stipu- 
lations not  found  in  it.  2.  The  Ordonnances  cited  in  the 
preceding  section  forbid  captains  to  stop  at  any  port  on 
the  route,  without  necessity,  on  pain  of  exemplary  punish- 
ment. They  may  not,  then,  make  a  port,  and  aggravate 
the  risks  of  the  insurer,  if  not  authorized  so  to  do  by  a 
special  clause.  3.  It  would  be  still  less  allowable  to  supply 
the  clause  where  wanting,  and  to  multiply  to  infinity,  by 
this  means,  the  risks  of  the  voyage  insured. 

Such  clauses,  however  wide  in  their  terms  they  may  be,  $  3.  Thb  kind 
never  give  the  right  of  changing  the  voyage  insured.  II  0©^ permit  to* 
viaggio  non  mutato,  says  the  form  of  Ancona.     Those  of  change  the 

•'•'  .  voyage  tntured, 

Bordeaux  and  Nantes  permit  to  navigate  back  and  forth, 
to  the  right  and  to  the  left,  only  in  the  course  of  the  voyage 
itself:  making  tke  said  voyage.  That  of  Barcelona  permits 
to  ckange  tke  voyage  only  to  join  convoy  or  an  escort ;  that 
is  to  say,  for  necessary  cause,  or  to  escape  danger. 

Casaregis^  well  remarks,  that  the  captain,  in  using  the  •  dim.  67,  n.  25. 
liberty  given  him  by  the  policy,  is  never  to  lose  sight  of 
the  voyage  entered  upon  :  Clarum  est  verba  apodixia  secur 
ritatis  committere  voluntati  patroni  totum  itineris  decursum  ; 
ita  ut  in  ejtis  arbitrio,  regulato  tamen  a  jure  et  ratione,  re- 
positum  sit  quascumque  scalas,  quoscumque  partus  ingredi, 
antecedere  in  via,  et  retrocedere  pro  ut  exigunt  necessitas  et 
opportunitas,  sed  semper  animo,  et  intentione  prosequendi 
viAGOiUM  usque  adfinem  destinatum.  Again,  he  says,^  the  »  disc.  1,  ^.  isi. 
like  clause  concerns  only  the  route,  and  the  greater  facility 
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Chap.  XIII.    and  safety  of  navigation,  without  liberty  to  abandon  the 

^ — '- —  voyage  undertaken :  Verba  vero  di  poter  navigare  ^  dextra 

et  a  sinistra,  e  a,  piacimento  del  padrone,  hanc  habent  er- 
positionem  et  conceptum,  ut  tantum  diverti  possit  itCTy  quan- 
tUm  inserviat  facilioriy  et  tutioH  navigationi  pro  deveniendo 
ad  portum  destinatum,  non  autem  ut  in  totum  divertatur  ah 
incospto  et  destinato  itinere. 
w  Part.  4,  chap.  7,       Stvpmannus,^®   Devicq,^^   Valin,^^   and    Pothier,^^  hold 

n.  418,  p.  463.  ""^  mi        1  i  i.- 

11 1 74.  nearly  the  same  language.     The  latter  thus  expresses  him- 

»  Ajt.  27,  h.  t.  gejf.  "When  the  policy  contains  a  clause  that  it  shall  be 
»  N.  74.  permitted  the  master  of  the  vessel  to  navigate  to  the  right 

and  to  tlie  lefty  to  make  a  port,  to  go  and  to  return  ;  this 
clause  certainly  allows  the  assured  to  turn  aside  from  the 
route,  to  touch  at  a  port  on  the  right  or  on  the  left,  to  dis- 
charge goods  there,  ind  to  ship  others  in  their  stead,  to  go 
and  return  from  one  port  to  the  other,  even  in  retrograding; 
so  that  the  vessel  shall  return  to  its  route  for  the  purpose 
of  reaching  the  destination  expressed  in  the  policy ;  but  it 
does  not  allow  him  entirely  to  change  the  voyage:  thus, 
notwithstanding  this  clause,  the  insurers  would  be  dis- 
charged if  he  made  another  voyage.** 

The  widow  Roustan,  of  Marseilles,  had  advanced  a  sum 
on  maritime  loan  to  Captain  Nate,  for  a  voyage  to  the  Le- 
vant, and  to  return  to  Marseilles.  The  captain  set  sail  for 
Cadiz,  where  his  vessel  was  lost  Proceeded  against  for 
payment  of  the  sum  taken  up  on  maritime  loan,  he  pleaded 
the  clause,  touching  and  returning  whenever  he  shall  choose. 
It  was  answered,  that  this  clause  was  subordinate  to  the 
voyage  to  the  Levant,  mentioned  in  the  written  instrument ; 
but  that  the  voyage  had  been  changed.  Arr6t  of  25th 
June,  1731,  on  the  report  of  M.  d'Anthoine,  condemned  the 
captain  to  pay  the  sum  received  by  him,  with  the  maritime 
"  Gi.  14.  n.  3.       interest,  &c. 

§  4.  According  Straccha**  says,  that  these  clauses  in  the  policy,  however 
sucl?  cfau^r  extended  they  may  be,  apply  to  ports  or  stopping-places 
not  allow  of  de-  only  which  are  found  in  the  course  of  the  navi^ration,  and 

parting  loo  far  "^  ^ 

from  the  ordi-  by  no  means  to  those  out  of  the  way  and  too  remote  from 
nary  rou  e.        ^^  ordinary  route,  unless  superior  force  should  have  occa- 
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«oiied  the  deriatioii.    This  doctrine  is  adopted  by  Casa-    Chap.  XIII. 
regis."     But  it  is  not  so  among  us:  for,  so  long  a$  the 


voyage  insured  is  not  changed,  complaint  cannot  be  made  and  ^.  193!*'  ' 
of  the  too  great  distance  existing  between  the  various  ports 
the  captain  has  made,  or  has  undertaken  to  make,  as  will 
be  seen  by  the  arr^  that  I  shall  cite  in  Sections  18  and  19 
of  the  present  Chapter.  The  insurers  are  not  competent  to 
allege  that  risks  have  been  multiplied,  to  which  they  have 
subjected  themselves  by  the  general  clauses  inserted  in  the 
policy :  clauses  which  must  be  taken  in  their  universality. 

Casaregis*^  speaks  of  an  insurance  made  for  a  voyage  A  captain  who, 

!•  T      1  TT  ^     r^  •  1  •     •  ,       in  the  course  of 

Irom  Leghorn  to  Havre  de  (irace,  with  permission  to  the  the  voyage,  goes 

captain  to  touch  cmywkere,  before,  behind^  to  the  rights  to  the  ^^^  "**^" 

kfty  &c.    The  vessel,  in  the  course  of  her  route,  ascended 

the  Loire  for  the  purpose  of  putting  into  Nantes.     She  was 

wrecked.    The  author  decides  that  the  underwriters  were 

not  held  for  this  loss,  because  the  clauses  of  the  policy  are 

to  be  understood  of  ordinary  ports  only,  and  do  not  give 

the  captain  the  liberty  of  multiplying  the  risks  by  going 

up  a  river.    This  decision  seems  perfectly  just.     The  same  Not  to  put  into 

,  .      .  .  .         .  places  infected 

author  ^7  says,  that  the  captain  is  to  avoid  putting  into  wiih  the  plague. 
places  infected  with  the  plague.  "  ^^'  "'•  °-  ''" 

The  vague  and  indeterminate  manner  in  which  these  The  clauses  to 
clauses  are  conceived,  the  custom  notanes  and  brokers  must, incases 
have  of  inserting  them  almost  mechanically  in  policies,  and  J^jteroreted  ac- 
the  little  attention  paid  to  them  by  the  parties  themselves,  cording  to  the 

*  .  .  common  law. 

have  rendered  necessary  the  establishment  of  certain  rules 
capable  of  preventing  surprises  of  which  the  matter  is  sus- 
ceptible. The  contract  must  be  interpreted  in  view  of  the 
principal  object  that  has  dictated  it;  and  in  doubt,  it  must 
be  understood  with  reference  to  principles  of  law,  and  to  the . 
practice  of  commerce. 

But  if  the  parties  have  explained  themselves  on  the  point, 
in  a  precise,  special,  and  clear  manner,  all  interpretation 
becomes  superfluous :  Ciim  in  verbis  nulla  est  ambiguitas, 
non  debet  admitti  voluntatis  qucBstio ;  and  the  stipulated 
agreement  must  be  adhered  to. 
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Chap.  XIII.  The  indefinite  clause  of  being  at  liberty  to  navigate  in 
— '  - — '- —  any  direction  is  lawful.  The  owners  of  the  ship  Camte  de 
!lalii°^y°wa-  ^^^^^^  effected  insurances  on  this  ship  far  three  months,  with 
vigate  in  any      the  clause  that  it  should  be  allowed  the  captain  to  trade  in 

all  places  where  he  shall  see  jity  to  the  right  and  to  the  lefty 
in  the  Levant,  the  Ponent,  and  the  southy  free  of  Negro 
Cape  (near  Tunis,  a  ground  dangerous  then  because  of  the 
Barbary  corsairs). 

The  vessel  was  destined  for  Bayonne  and  Nantes.  The 
insurers  instituted  proceedings  to  rescind  the  contract,  on 
the  ground  that  they  had  taken  the  voyage  intended  to  be 
a  caravane  in  the  Mediterranean,  and  not  a  voyage  in  the 
ocean ;  that  the  expression  free  of  Negro  Cape  induced 
them  so  to  believe.  Sentence  rendered  by  our  Admiralty, 
20th  November,  1704,  against  the  insurers,  with  costs. 
Insurance,  with  permission  to  navigate  in  all  directionSy 
•  In  confonpity    Is  usually  made  for  a  time  limited.^^     But  if  made  without 

limitation  of  time,  the  risk  would  continue  until  the  return 
of  the  vessel,  unless  the  policy  contained,  on  the  subject, 
some  agreement  that  showed  a  contrary  intention  in  the 
parties. 

The  permission  to  touch  at  and  to  trade  in  all  places 

where  the  captain  shall  see  fit,  does  not  authorize  smuggling. 

The  insurers  would  not  be  responsible  for  a  confiscation 

»  Supra,  ch.  8,     causcd  bv  the  act  of  the  assured  or  of  the  captain.^^     For 

sect.  5 ;  ch.  12,  -^  *  ^ 

•ect.  20,  §  2.  the  clauses,  however  indefinite  they  may  be,  are  to  be  in- 
terpreted in  good  faith,  and  admit  neither  fraud  nor  surprise : 
Generalithr  prohandum  est,  ttbicumque  in  bonce  fidei  judicis 
confertur  in  arhitrium  domini,  vel procuratoris  ejus,  conditio; 

«>  L.  22,  §  1,  ft  de  pro  honi  viri  arbitrio  hoc  habendum  esse,^^ 

regal,  jur.  ■* 

In  the  sequel  of  the  present  Chapter  I  shall  treat  several 
other  questions  connected  with  the  clauses  to  make  a 
port,  ^c. 
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^  ,-,-  Chap.  XIIL 

Section  VI 1.  Sect.  vil. 


MERCHANDIZE  SHIPPED  BEFORE  THE  VESSEL  HAS  ARRIVED 
AT  THE  PLACE  WHERE  THE  RISK  INSURED  IS  TO  COM- 
MENCE. 

Although  in  the  usual  order  of  things  the  risk  on  goods 
runs  from  the  time  they  are  laden^  it  may  still  happen  that 
it  shall  only  begin  to  run  at  a  later  epoch.  Of  this  the 
following  is  an  instance. 

Figi^re  &  Baithes,  merchants  at  Bordeaux,  "  effected 
insurance  for  20,000  livres,  out  from  Curafao  to  Amsterdam, 
on  goods  which  shall  be  found  laden  on  board  the  vessel 
Dame  Ursule,  Captain  Christian  Hastman,  a  Dutchman, 
the  said  insurers  taking  the  risk  from  the  day  and  hour  the 
said  cargo  has  been  or  shall  be  shipped  in  the  said  vessel." 
The  ship  received  her  lading  at  Martinique,  From  there 
she  went  to  Curasao,  whence  having  departed  for  Amster- 
dam she  was  taken  by  an  English  privateer,  carried  to  New 
England,  and  declared  a  lawful  prize. 

The  underwriters  refused  to  pay  the  loss,  on  the  ground 
that  the  lading  had  been  made  at  Martinique,  a  place  not 
mentioned  in  the  policy  nor  comprised  within  the  limits  of 
the  voyage  insured.  It  was  answered,  that  the  loss  had 
occurred  on  the  route  designated,  and  in  the  voyage  insured; 
that  thus  it  was  of  no  consequence  that  the  goods  had  been 
laden  in  one  place  or  in  another.  Sentence  of  our  Admi- 
ralty, 26th  June,  1760,  condemned  the  insurers  to  pay  the 
loss.  Arrfit  of  1st  June,  1761,  on  the  report  of  M.  de  Gras, 
confirmed  this  sentence. 

In  feet,  as  I  have  more  than  once  observed,  by  voyage 
insured  {viaggium)  is  meant,  the  voyage  that  is  at  the  charge 
of  the  insurers.  It  matters  little  that  the  ship  comes  from 
a  distance :  the  voyage  insured  is  such  only  from  the  place 
where  the  risk  determined  by  the  policy  has  begun,  and  it 
ends  in  the  place  where  the  risk  ceases  to  run  for  account 
of  the  insurers :  Ab  extremis  destinatis  qualificatur.  Curasao 
was  the  place  a  quo,  and  Amsterdam  that  ad  quem,  Mar- 
tinique, where  the  lading  took  place,  was  a  place  foreign  to 
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Chap.  XHI.    the  insurance.    The  loss  then  having  happened  between  the 
— ~ —  two  terms  of  the  voyage  insured^  the  insurers  were  respon- 


sible for  it. 


Section  VIII. 

MERCHANDIZE  LADEN  IN  AN  INTERMEDIATE  PORT. 

$  1.  If  the  Casaregis^  establishes  as  a  general  rule,  that  insurance 

a  port  be  rtipu-   ^^  goods  to  be  taken  on  board  at  a  certain  place  is  void  if 
laicd.  ^jjgy  j^pg  laden  elsewhere.     This  decision  (very  doubtful, 

considered  in  itself)  does  not  apply,  when  the  clause  to 
•  Guidon del*      moke  a  povt  (foire  ickelle)  has  been  stipulated.     Cleirac* 

mer,  ch.  2,  art.  1»  ,  ,      ,  ,  ,  ,  i  * 

p.  283.  understands  by  escale^  ports  where  the  vessel  touches  to 

discharge  part  of  the  merchandize  or  to  receive  it :  whence 
it  follows,  that  the  risk  runs  not  only  in  regard  to  the  goods 
laden  at  the  place  of  departure  of  the  ship,  but  also  in 
May  the  entire    regard  to  those  laden  at  intermediate  ports.*     This  is  so 
in  au^intcrmedi.  ^^"^>  ^^^^  ^^^  insurance  is  valid,  although  the  entire  lading 
ate  port?  insured  may  have  been  made  in  an  intermediate  port. 

h.  t.      '  '    '         In  Chapter  XII.  Sect.  20,  I  have  given  the  arr^t  rendered 

in  1746,  in  favour  of  the  Sieurs  Amaud,  Lamagtiiere,  and 
Bernard  Laparde,  of  Bayonne. 

The  Chamber  of  Commerce  of  the  Pays  d'Aunis,  had 
given  an  opinion  couched  in  these  terms :  "  It  is  certain 
that  the  insurance  bears  on  the  goods  laden  at  St.  Sebastian^ 
as  well  as  on  those  put  on  board  at  Bayonne ;  the  reason  is, 
that  the  liberty  granted  indefinitely  to  the  captain  of  touch- 
ing at  all  ports  on  his  route,  has  given  him  the  right  of 
trading  and  making  purchases  there.  The  obligation  to 
designate  the  place  of  loading,  mentioned  in  Art.  3  of  the 
Ordonnance,  is  satisfied  by  the  permission  to  make  a  port. 
The  ports  where  the  vessel  stops  become  the  place  of  load- 
ing ;  and  this  is  literally  expressed,  although  under  a  generic 
term."  The  maxim  certified  by  this  opinion  is  not  sus- 
ceptible of  doubt. 

Another  arret.  The  Sieurs  Vague,  father  and  son,  effected 
insurance  for  24,000  livres,  out  from  Vinaros  to  Marseilles^ 
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on  cargo   of  the   vessel   St  Franfois,   Captain  Durand,    Chap.  XIII. 
touching  at  and  making  port  in  all  places  that  the  captain      ^^' 


shall  please.  The  vessel  departed  empty  from  Vinaros,  a 
port  situate  in  the  kingdom  of  Valentia.  She  took  on 
board  her  lading  at  Alcanar,  a  roadstead  belonging  to  Cata- 
lonia. On  her  route  she  was  wrecked.  Arr^t  of  14th  June, 
1779,  on  the  repcwrt  of  M.  de  Franc,  condemned  the  in- 
surers to  pay  the  loss. 

If  the  vessel  touch  at  any  port  on  its  route,  and  the  cap-  $  2.  Goods 
tain  discharge  goods  there  to  take  in  others,  the  latter  stand  fntennedtate 
in  the  place  of  (sont  subrogees)  the  former.    The  insurers  port  are  subsU- 

'^    ,  ^       '  luted  for  those 

bear  the  risk  on  these  as  well  as  on  those  belonging  to  the  discharged 

original  cargo  that  have  remained  in  tlie  vessel.     So  decided 

by  two  sentences  of  our  Admiralty  cited  by  Valin.*  *  ^^'  ^*  ^'  *• 

It  is  a  case  for  general  average  if  the  goods  recently  if  in  the  course 
shipped  at  an  intermediate  port  have  been  thrown  into  the  goods  shtppfd  at 
sea  for  the  common  safety ;  because  already  the  case  of  *°  intermediate 

•'  ''  port  are  thrown 

partnership  has  obtained   between  these  goods  and  the  overboard  in  a 

„       .  jettison,  is  it  a 

nrsu  case  for  general 

In  1761  the  following  question  was  proposed  to  me : —     average? 

James  has  effected  various  insurances  on  the  body  and  J^J^V^'  4 
cargo  of  the  ship  Colihry ;  some  inward  and  outward  to  $3.  If  theas- 
and  from  the  French  islands  to  Cadiz  and  JBordeaux,  and  charged  at  an 
others  outward  only  from  the  said  islands  to  Cadiz  or  portT^^of^his 
Bordeaux.      The  whole  free  of  average,  with  the  clause  E^^^  insured, 

:       ,  ,    „  m,        ,  .  .       isthenskcon- 

with  liberty  to  make  a  port  (faire  echelle).    The  ship  on  its  soiidated  on 

return  put  into  St.  Ander,  on  the  coast  of  Biscay,  about  \yo^j^^ 

sixty  les^es  distant  from  Bordeaux.     Has  the  assured  the 

right  to  discharge  part  of  his  goods  at  St.  Ander,  to  leave 

of  them  on  board  only  a  value  sufficient  to  show  a  front  to 

his  insurances,  and  to  direct  the  captain  to  continue  the 

voyage  to  Bordeaux  ?     Could  the  insurers,  in  case  of  loss, 

complain  of  this  operation  ?     1  replied :  that  the  insurers 

would  have  nothing  to  complain  of,  provided  there  remained 

in  the  vessel  goods  capable  of  furnishing  the  aliment  of  the 

risk. 

This  decision  is  established  by  numerous  articles  of  the 
Ordonnance.     Art.  22^  forbids  to  effect  insurance  on  goods  •  th.  desassur. 
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Chap.  XIII.    beyond  their  value.     Arts.  24  and  25  speak  of  cases  where 

U  \7TTT 

'- '-  the  policy  equals  or  does  not  equal  the  value  of  the  goods 


laden.  Arts.  23,  54  and  55y  speak  again  of  cases  where  the 
policy  exceeds  the  value  of  the  effects  insured.  Lastly, 
Art.  26  decides  that  "  the  insurers  on  cargo  shall  not  be 
compelled  to  payment  of  the  sums  by  them  insured,  except 
in  proportion  to  the  value  of  the  effects,  of  which  the  assured 
shall  prove  the  lading  and  the  loss.** 

It  suffices  then,  in  all  these  cases,  that  the  assured  proves 
that  there  were  on  board  the  vessel  goods  equivalent  to  the 
sums  insured.  Whence  it  follows,  that  according  to  the 
spirit  of  the  Ordonnance  it  matters  little  that  in  the  course 
of  the  voyage  part  of  the  goods  has  been  landed,  provided 
there  remain  in  the  vessel  sufficient  to  show  a  front  (a) 
(f aire  face)  to  the  insurance.  The  clause  that  permits  the 
captain  to  make  a  port,  gives  him  the  right  of  stopping  at 
ports  on  tlie  route,  to  discharge  there  part  of  the  goods  or  to 
»ouidond©ia      rcccive  othcTs,    Thus  speaks  Cleirac.'^     And  it  is  a  conse- 

mer,  ch.  2,  n.  1,  , 

p.  232.  quence  from  this,  that  the  insurance  which  contains  such  a 

clause  subsists  in  its  integrity,  although  an  uncovered  por- 
tion of  the  cargo  may  have  been  landed  in  the  course  of  the 
voyage  insured. 

•  ^36,h.t.  Valin®  discusses  this  question  at  great  length.     "John 

of  Marseilles,"  says  he,  "  has  effected  insurance  for  1000 
livres  on  cargo  of  his  ship  out  from  America  to  Marseilles. 
The  ship  arrives  at  Cadiz.  John,  who  had  effects  on  board 
to  the  value  of  3000  livres,  lands  at  Cadiz  two-thirds  of 
this  cargo,  and  leaves  at  the  risk  of  the  insurers  the  other 
third  on  board  the  ship  until  her  arrival  at  Marseilles. 
The  insurer  pretends  that,  by  means  of  the  discharge  at 
Cadiz  of  two-thirds  of  the  lading,  he  had  earned  two-thirds 
of  the  premium,  inasmuch  as  he  was  insurer  of  the  third  of 

(a)  If  all  the  goods  covered  by  the  insurance  are  withdrawn  from  the  vessel, 
the  risk  of  the  insurers  will  cease  ;  if  all,  except  an  inconsiderable  portion,  are 
so,  the  question  might  arise  whether  the  aliment  of  the  risk  can  exist  de  minimii; 
but  if  sufficient  remain  to  foreclose  all  questions  of  this  kind,  then,  in  the  view 
of  our  author,  the  fact  that  a  part  of  the  goods  has  been  withdrawn  does  not 
affect  the  liability  of  the  insurers.  But  still  the  meaning  of  the  text  is  not  clear, 
Pothier,  on  the  next  page,  explains  the  matter  better. 
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the  totality  of  this  lading;  that  thus  his  risk  was  reduced    Chap.  XIII. 
to  the  one-third  of  the  1000  livres  remaining  in  the  vessel." 


The  author  decides  for  the  assured,  and  condemns  the  idea 
of  the  insurer,  "  with  whom,"  says  he,  "  it  is  at  no  time 
question,  other  than  of  a  risk  of  1000  livres,  whether  this 
risk  is  spread  over  the  totality  of  the  lading,  or  be  restricted 
to  what  remains  in  the  vessel  after  stopping  at  Cadiz." 
He  adds,  that  if  the  question  were  decided  otherwise,  there 
would  result  sad  consequences  to  the  commerce  which  is 
carried  on  by  trading  from  port  to  port  (par  escales),  A 
captain  visits  all  the  places  that  best  suit  the  interests  of 
his  owners.  It  would  be  then  that  the  premium  would  be 
earned  to  the  insurers,  in  proportion  to  the  goods  dis- 
charged from  port  to  porty  until  the  vessel  had  arrived  at 
her  final  destination.  This  would  be  equally  unjust  and 
impracticable. 

Let  us  suppose  that,  after  having  laden  on  board  a  vessel 
in  our  port  goods  of  the  value,  for  example,  of  3000  Uvres, 
I  effect  insurance  for  a  like  sum  on  cargo  shipped  or  that 
shall  be  shipped  in  this  vessel.  It  is  obvious  that  in  the  state 
of  things,  this  insurance  would  bear  only  on  the  effects  that 
I  have  shipped.  But  if  I  ship  new  effects,  the  insurance 
already  made  will  equally  embrace  these  up  to  the  amount 
of  the  3000  livres.  Now,  if  I  am  permitted  to  increase  the 
lading,  I  am  surely  entitled  to  diminish  it,  provided  that 
the  risk  of  the  insurance  be  not  aggravated.  Every  day 
our  vessels,  making  voyages  en  caravane  to  the  Levant, 
load  and  discharge  goods  in  the  various  ports  they  make. 
In  case  of  loss,  the  insurers  confine  themselves  to  examin- 
ing whether  the  goods  on  board  at  the  time  of  the  loss 
amount  to  the  value  insured.  If  so,  they  pay  the  loss, 
without  inquiring  about  the  effects  landed  at  intermediate 
ports. 

Pothier^  maintains  the  same  opinion.     ''  I  have  effected  •  No.  so,  h.  t. 
insurance,"  says  he,  "  for  45,000  livres  on  a  shipment  of 
the  value  of  60,000  livres.     In  the  course  of  the  voyage  I 
withdraw  from  the  ship  effects  for  15,000  livres.    There 
remain  45,000  livres.     Does  the  insurer  bear  the  risk  on 

o  o 


562  OF  THB  TIME  AND  PLACES  OF  THE  RISK. 

Chap. XIII.    the  totality  of  the  goods  remaining?    There  is  no  room 
StcT.  VIIL     f^j.  question/'  he  adds,  "  in  the  case  of  the  entire  loss  of 


the  cargo,  since  here,  whether  the  assured  had  or  had  not 
withdrawn  part  of  the  goods,  the  insurer  would  still  owe 
the  same  sum  of  45,000  livres.  The  question  can  arise 
only  in  the  case  of  particular  losses  and  averages.  The 
insurer  has  an  interest  that  he  shall  not  bear  these  alone, — 
that  the  part  uninsured  shall  remain  in  the  ship,  so  that  he 
may  share  these  losses  and  averages  with  the  assured,  or 
with  a  second  insurer  with  whom  the  assured  may  have 
effected  insurance  on  the  part  remaining  to  be  insured." 

**  Does  this  interest  which  the  insurer  has,  that  the  part 
uninsured  by  him  shall  remain  in  the  vessel,  furnish  him 
sufficient  ground  to  maintain  that,  where  the  assured  has 
withdrawn  it  from  the  ship,  he  is  to  bear  the  losses  and 
averages  that  have  since  occurred,  only  on  that  portion  of 
the  remaining  cargo  his  responsibility  would  have  covered, 
»•  Art,  86.  if  this  part  had  not  been  withdrawn  ?     Valin  *°  holds  the 

negative ;  the  reason  is,  that  it  is  only  ex  accidenU  that  the 
insurer  would  have  shared  the  losses  and  averages  with  the 
assured  if  the  part  not  insured  by  him  had  remained  in  the 
vessel ;  the  assured  is  under  no  obligation  to  him  to  leave 
it  there,  and  he  has  not  deprived  himself  of  the  power  of 
selling  part  of  his  goods  in  the  course  of  his  voyage  at 
ports  where  the  vessel  shall  touch.  The  insurer  then  is  not 
justified  in  refusing  to  bear  alone  losses  and  averages  oc- 
curring since,  because  there  remains  in  the  ship  only  a  part 
of  the  goods  insured." 

This  question  presented  itself  among  us  on  the  subject 
of  a  contract  of  maritime  loan.  Lambert,  father  and  son, 
officers  of  the  frigate  Aigle,  Captain  Bonnegrace,  had  taken 
up  on  maritime  loan,  of  Simon  Gilly,  3800  livres  on  cargo 
of  the  said  frigate  inward  to  the  Mauritius,  and  outward  to 
L'Orient,  with  maritime  interest,  at  the  rate  of  two  per  cent 
a  month.  The  frigate  arrived  safely  at  tlie  Mauritius,  where, 
after  the  greater  part  of  the  goods  had  been  landed,  the 
vessel  was  lost.  Sentence,  rendered  by  our  Admiralty,  17th 
May,  1776,  condemned  the  borrowers  to  payment  of  the 
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capital  and  maritime  interest,  under  allowance  for  the  amount    Chap.  Xlli. 
of  effects  the  borrowers  should  prove  to  have  been  on  board *- '■— 


for  their  own  account  at  the  time  of  the  wrech. 

It  was  decided  by  this  sentence: — 1.  That  the  right  of 
the  lender  is  reduced  to  the  single  effects  at  the  time  of 
the  loss  physically  existing  on  board  the  vessel,  without 
including  those  previously  landed  in  the  course  of  the 
voyage. 

2.  That  if  the  sum  due  for  the  capital  and  maritime 
interest  exceed  the  value  of  the  effects  absorbed  by  the 
loss,  this  excess  is  due  by  the  borrower,  who  in  landing 
part  of  his  goods  has  annulled  so  far  the  risk  of  the  lender. 

3.  That  if  at  the  time  of  the  loss,  the  entire  aliment  of 
the  risk  existed  in  the  vessel,  the  lender  would  have  nothing 
to  claim,  and  especially  would  he  have  no  claim  as  for  the 
goods  that  had  been  seasonably  landed,  because  that  part 

of  the  effects  had  become  entirely  foreign  to  him.**  "  infra,  ch.  i7. 

4.  It  follows  from  what  has  been  just  said,  that  it  is 
superfluous  to  stipulate  the  permission  to  discharge  goods 

at  the  various  ports  the  vessel  shall  have  made.  Valin**  "  Art.  m,  p.  87. 
informs  us,  the  merchants  of  Rochelle  devised  this  clause 
to  prevent  disputes.  But  it  is  impliedly  included  in  that  to 
make  a  port  {faire  echelle).  The  articles  inserted  in  the 
Mercure  de  France j  in  August  and  October,  1766,  and 
which  Valin  examines,  were  praiseworthy  essays,  and  well 
calculated  to  throw  light  on  the  subject. 

5.  It  follows  again  from  the  same  principles,  that  the 
distinction  suggested  by  Pothier,  and  of  which  he  speaks 

in  the  place  cited,**  must  be  rejected.  "  I  have  heard,"  »  n.  so. 
says  he,  ^'a  distinction  made  in  this  respect,  which  ap- 
peared to  me  plausible  enough :  when  it  is  in  the  course 
of  the  voyage,  and  in  the  interest  of  his  trading,  that  the 
assured  has  withdrawn  a  part  of  his  goods  to  sell  them  at 
the  ports  where  the  vessel  has  stopped,  the  insurer  may  not 
complain ;  but  if,  the  vessel  being  on  the  eve  of  arrival  at 
her  destination,  the  assured  had  unladen  a  part  of  his 
goods,  with  a  view  solely  to  remove  from  the  danger  of 
average  losses,  there  was  reason  to  expect,  the  part  uninsured, 

oo2 
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Chap.  XIII.    SO  that  these  might  fall  in  entirety  on  the  part  insured;  in 
Sect.    III.     ^^  ^^^  j^  might  be  said,  that  the  insurer  ought  to  bear  in 


the  average  only  the  same  part  that  he  would  have  borne, 
if  the  portion  of  the  goods  withdrawn  had  remained  in  the 
vessel." 

Supposing  that  this  hypothetical  case  could  ever  happen, 
I  think  it  would  have  to  be  determined  against  the  insurers. 
The  merchant  is  free  to  put  his  uncovered  property  in  a 
place  of  safety,  and  to  leave  in  the  vessel  the  portion  in- 
sured only ;  for  he  has  had  recourse  to  the  insurance  with 
the  single  view  of  protection  from  the  maritime  risks,  and 
has  not  contracted  with  his  insurers  any  partnership  pro- 
perly so  called.  In  acting  in  this  way  he  has  used  his 
M  L.  55,  ff.  de       right :  NulliLS  videtur  dolofacerey  qui  jure  sua  utitur.^* 

reg.  jur. 


Section  IX. 

THE  insurance  APPLIES  STRICTLY  TO  THE  FIRST  VOYAGE, 

OR  THE  EXISTING  ONE. 

Insurance  for  a  voyage  is  understood  of  the  first  voyage 

that  the   vessel   undertakes:     Qui   assecurat  pro    viaggio 

navisy  intelUgitur  de  primo ;  ut  qui  vendit  uvas  viridarii 

fructuantis  bis  in  anno,  intelUgitur  de  primo  fructu ;  et  pro- 

>  Rote  de  GCnei,    mitteus  oUquid  reaptare,  intelUgitur  pro  prima  vice  tantHm.^ 

santerna^'part.  8,   If  the  vcsscl  bc  already  on  its  route,  the  insurance  concerns 

n.  30 ;  Locc.  Ub.  2,  "^  ' 

stoM^ha  ^i  12  ^^^  voyage  commenced,  and  not  the  voyage  which  it  shall 
So?.'i9^**T^S^  make  subsequently.  In  effect,  the  forms  run  that  such  a 
di^M,  n*??^*^'  one  causes  himself  to  be  insured  on  the  goods  which  have 

been  or  shall  be  loaded  on  board  such  a  vessel. 
» Ff.  de  verb.  sign.      Tiraqucau  has  made  a  long  dissertation  on  the  law  JBores.^ 

He  lays  it  down  as  a  general  rule,  that,  in  doubt,  one  is 
presumed  to  refer  to  the  first  act  or  to  the  nearest  epoch : 
Nostrijurium  interpretes  passim  et  ubique  hanc  generaUm 
regulam  assumunt,  sermonem  simpli^iter  prolatum  de  primo  in- 
telligi,  id  est,  primo  atque  uno  actu  consumi,  perfidy  finiri,  ita 
ut  amplius  locum  nan  habeat.   Thus,  the  purchase  of  a  cast  of 
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a  net,  is  to  be  understood  of  the  first  cast,  although  unpro-    Chap.  XIII. 
ductive  :  Si  quis  emerit  simplicitir  jactum  retis,  intelligitur  _  ^_J ! — 


de  primo  tantitm,  etiamsi  in  eo  nihil  piscium  captum  faerit?  >  n.  es. 
Paymeat  promised  at  the  Kalends  of  January,  without 
designation  of  the  year,  is  to  be  made  at  the  next  Kalends 
of  January :  Si  autem  non  appareaty  dicendum  est  quod  pris- 
mas KalendcLS  Janvarias  spectandas,*     Again:    Hoc  ^er- *i"4i, ff.de Terb. 
mone  dum  nupta  erit,  primca  nuptuB  significantur.^  •  l.  89,  m,  ff.  de 

^  '^  ^  ^    J  verb,  gignif.  &c. 

In  matter  of  insurance  one  is  presumed  to  refer  to  the 
next  voyage,  when  the  vessel  is  still  in  port,  and  if  she  has 
already  departed,  he  is  presumed  to  have  in  view  only  the 
voyage  commenced,  unless  the  contrary  appears  from  the 
agreements  of  the  parties.  If  the  voyage  commenced,  or 
the  next  one,  is  other  than  that  which  has  been  insured, 
the  insurance  is  nugatory,  as  will  be  seen  in  Sections  10 
and  1 1  of  the  present  Chapter. 


Section  X. 

BEFORE    COMMENCINO    THE    VOYAGE    ON    WHICH    THE    IN- 
SURANCE IS  MADE,  MAY  ANOTHER  BE  UNDERTAKEN  ? 

It  was  formerly  thought  that  if  the  time  of  the  risks  was 
not  determined  by  the  policy,  the  insurance  might  be  ap- 
plied to  such  a  voyage  as  might  be  found  convenient. 

I  find  among  my  papers  an  arr£t  of  the  parlement  of 
Aix,  rendered  16th  May,  1698,  which  thus  decided.  Louis 
Remuzat,  owner  of  the  ship  La  Palestine,  effected  in- 
surances on  the  hull,  out  to  Lisbon,  and  to  return  to  Mar- 
seilles, The  ship  arrived  at  Lisbon.  It  was  learned  that 
the  enemy's  fleet  occupied  the  Straits  of  Gibraltar.  The 
owner,  wishing  that  the  ship  should  make  an  intermediate 
voyage  to  Havre  de  Grace,  filed  a  petition  against  the 
insurers,  to  obtain  permission  so  to  do,  and  for  a  decree, 
that  during  the  intermediate  voyage  the  risk  insured  should 
remain  suspended.  Sentence  rendered  by  our  Admiralty, 
15th  October,  1695,  granting  the  prayer  of  this  petition ; 
afterwards  affirmed  by  arr^t. 
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Chap.  XIII.        Another  sentence  of  our  Admiralty  in  the  following  case. 

'- — '- —  The  widow  Deweer  and  Fraissinet  had  effected  insurance 

for  68,300  liv.,  out  from  the  Levant  to  Ville-Franchey  on 
cargo  of  the  ship  Le  Chantier  de  Carekhaven,  commanded 
by  Captain  Hanswager,  a  Swede.  This  vessel  was  at 
Smyrna,  from  which  place  the  risk  insured  was  to  com- 
mence; but  her  lading  for  Ville-Franche  not  being  yet 
ready,  she  went  on  a  trading  voyage  {fit  la  caravane)  for 
a  year,  after  which  she  went  to  Smyrna,  and  took  on 
board  her  cargo  for  Ville-Franche.  Having  commenced  her 
voyage,  she  fell  a  prey  to  the  English.  Sentence,  29th 
July,  1758,  condemned  the  insurers  to  pay  the  loss,  "  be- 
cause the  vessel  had  been  taken  in  the  course  of  the  voyage 
insuredy  and  tliat  it  is  not  forbidden  to  suspend,  for  Just 
cause,  the  voyage  intended.''  Such  was  the  reasoning  of 
the  court. 

But  this  jurisprudence  was  contrary  to  the  principle 
established  in  the  preceding  section,  and  to  the  doctrine  of 
all  our  authors,  who  teach  us,  that  if  before  the  voyage  in- 
sured be  commenced,  the  captain  undertakes  another,  the 
insurance  is  null,  and  the  premium  is  to  be  returned :  Si 
navis  mutaverit  iter,  vel  ceperit  secundum  viagium,  assecur 

•  RoccM,  n.  20 ;     ratorcs  pro  primo  viagio  non  tenentur^     Such  is  the  rule. 

Rote  de  O^net,  r       r  ^ 

dec.  10.  n.  2.  \^  ^^  mouth  of  May,  1778,  the  Sieur  Barthelemy,  of 

La  Ciotat,  effected  insurance  for  13,000  liv.  on  the  hull  and 
cargo  of  the  ship  La  Marie  Egyptienne,  Captain  Estienne, 
out  from  Syria  to  Marseilles,  at  a  premium  of  three  per  cent 
The  vessel  was  then,  and  had  been  for  upwards  of  two 
years,  engaged  in  a  trading  voyage  {caravane)  under  the 
direction  of  the  Sieur  Terme,  supercargo.  But  the  latter 
having  learned  that  war  was  on  the  point  of  breaking  oat 
between  France  and  England,  thought  it  his  duty  to  sus- 
pend his  return  to  Marseilles.  He  continued  his  trading 
voyage  from  one  port  to  another.  At  length,  in  the  month 
of  October  following,  the  vessel  changed  her  course  for 
Marseilles.  She  was  taken  by  the  English.  Sentence  of 
the  admiralty  of  La  Ciotat  condemned  the  insurers.  Anki, 
18th  July,  1780,  on  the  report  of  M.  Pazery  de  Thoramei 
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reversed  this  sentence,  and  dismissed  the  insurers,  for  whom     Chap.  XTII. 

Sect.  X« 


I  was  concerned,  from  the  suit,  on  the  ground  of  Art.  27,*  - 

•  Ordon.  ait.  27, 

and  conformably  to  the  doctrine  of  our  authors.  b.  t. 

This  latter  arrfit  is  very  precious,  for  it  re-establishes  just 
maxims.  "  If  we  were  always  to  remain  confined  within 
the  terms  of  previous  arrets,  our  jurisprudence  would  not 
have  been  so  often  and  so  happily  changed,  as  it  has  been 
on  several  occasions.  This  change  proceed^,  either  from 
the  fact  that  questions  are  sometimes  better  discussed,  and 
principles  more  closely  examined;  or  because  study  or 
experience  gives  us  new  lights  ....  Whatever  authority 
custom  may  attribute  to  itself,  reason  should  have  more ; 
it  should  prevail  even  over  the  power  of  time.  Otherwise 
it  would  come  to  pass  that  there  would  no  longer  be  need 
for  reason,  but,  like  beasts  of  the  field,  we  should  only 
have  to  follow  the  road  indicated,  without  inquiring  for  a 

better.'  "  »  Henrys,  torn.  2,  J 

Magistrates,  worthy  of  the  place  they  occupy,  are  never 
swayed  either  by  precedents  or  by  custom,  but  rather  by 
law  and  reason  (&).  Justinian  enjoins  this  as  an  express 
duty :  Non  exemplis,  sed  Ugibus  judicandum  ....  Omnes 
judices  nostras  veritatem  et  legum  et  justicus  sequi  vestigia 

SOMAmuS.*  4L.n«no.l8, 

C.  de  sent,  et 


(6)  The  author  is  writing  io  a  country  where  law  resides  in  a  written  rule,  and 
where  reason  is  taken  for  the  most  part  to  share  the  same  apartments.  Under  a 
code,  the  use  of  precedents,  the  authority  of  custom,  and  the  e£Bciency  and  vigour 
of  reason,  are  reduced  to  their  least  measure  of  utility ;  they  are  tasked  to  interpret 
the  legislator's  meaning,  not  to  discover  or  recommend  what  is  just  or  true.  If 
law  were  only  the  record  of  a  human  will,  it  might  dispense  in  great  degree  with 
custom,  precedents  and  reason.  It  is  otherwise.  It  abides  in  durable  priocipleB, 
discovered  by  reason,  and  witnessed  by  every  use  made  of  them.  The  rule  that 
is  written  in  an  infinite  variety  of  cases,  discerned  by  a  multitude  of  intellects, 
and  approved  by  the  justice  of  generations  of  men,  is  clearly  and  certainly  ex- 
pressed. It  is  only  when  reduced  to  words  that  it  becomes  indistinct  and 
doubtful,  impracticable  or  wrong.  Both  law  and  reason  then  are  best  found  in 
precedents  and  custom,  and  are  best  preserved  there.  Hence  it  is  that  under  a 
system  where  principles  have  their  rightful  supremacy,  and  reason  is  unconfioed 
in  its  uses  and  powers,  precedents  and  custom  are  greatly  and  justly  valued, 
and  they  cease  to  be  so,  only  where  principles,  and  perhaps  justice  and  reason, 
are  supplanted  by  a  written  code. 


interlo. 
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Chap.  XIII. 
Sbct.  XI. 


Section  XL 


1  Ordon.  art.  13, 
tit.  det  cont.  i  1a 

gXXMM. 


*Ca«aregi8, 
disc.  1,  n.  132. 


*Casaregis, 
disc.  67,  n.  24. 

*  Ordon.  art.  37, 
h.  t. 


»  D.  disc.  67. 


VOYAGE  ENTIRELY  BROKEN  UP  BEFORE  DEPARTURE. 

The  Ordonnance  decides,^  that  the  time  of  the  risks  runs, 
with  respect  to  the  ship,  from  the  day  it  shall  have  set  sail^ 
until  anchored  in  tlie  port  of  its  destination.  It  is  then 
necessary  that  the  vessel,  in  setting  sail  from  the  place 
i  quo,  should  proceed  towards  the  place  ad  quern.  By 
virtue  of  the  agreement  contained  in  the  contiact,  it  is  free 
to  her  to  make  a  port  in  the  course  of  her  route,  provided 
she  do  not  lose  sight  of  the  destined  place :  Dummodo  sem- 
per patronus  primam  principalem  destinationem  sequatur ; 
utpoti  quod  navis  cum  suo  onere,  et  cum  primis  vecturis, 
sive  naulisy  intendat  semper  ire  ad  locum  destinatum,*  But 
if  before  departure  the  destination  were  changed,  the 
voyage  would  be  broken  up,  and  the  insurance  would  be 
null :  £tiamsi  intra  limites  itineris  destinati,  navis  se  con- 
tineat.^  Such  is  the  decision  of  Art.  37,*  "  If  the  voy^e 
be  entirely  broken  up  before  the  departure  of  the  ship^  even 
by  the  act  of  the  assured,  the  insurance  will  remain  null, 
and  the  insurer  shall  return  the  premium,  reserving  the  half 
per  cent." 

Casaregis^  reports  a  judgment  of  the  Rota  of  Genoa, 
under  the  following  circumstances.  Insurance  had  been 
made  for  a  voyage  from  Genoa  to  Alicant,  and  to  return  lo 
Genoa.  The  vessel,  instead  of  taking  out  her  papers  for 
Alicant,  took  them  for  Barcelona,  where  she  arrived,  and 
there  discharged  her  goods.  On  returning  she  was  taken 
by  the  enemy.  The  Rota  of  Genoa  discharged  the  insurers 
from  paying  the  loss,  although  the  vessel  had  been  taken 
within  the  Umits  of  the  voyage  insured,  because  this  voyage 
had  been  broken  up.  This  was  not  the  case  of  a  voyage 
shortened,  nor  of  one  prolonged,  of  which  I  shall  speak 
presently,  but  indeed  of  a  voyage  broken  up  before  departure. 
The  thing  will  be  better  explained  by  another  example. 

In  1756,  Captain  Terrasson,  commanding  the  barque  La 
Vierge  de  la  Garde,  freighted  his  vessel  to  certain  Turkish 
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merchants  for  a  voyage  from  Smyrna  to  Tunis,  and  gave     Crap.xIII. 

orders  to  his  agent  at  Marseilles  to  effect  insurance  on  the ^-— ^ — 

hull  for  his  account  The  charterers,  having  learnt  that 
the  Regency  of  Algiers  had  declared  war  against  that  of 
Tunis,  refused  to  keep  to  their  contract.  It  was  dissolved. 
Terrasson  freighted  his  barque  to  Flechon,  brothers,  of 
Smyrna,  for  a  voyage  to  Alexandretta.  The  Sieur  Guerin, 
Terrasson's  correspondent,  obeying  the  orders  he  had  re- 
ceived, and  not  being  informed  of  the  dissolution  of  the 
charter-party  entered  into  with  the  Turkish  merchants, 
effected  insurance  at  Marseilles  on  the  hull  of  the  barque 
for  6,700  liv.  for  account  of  Terrasson,  out  from  Smyrna  to 
Tunis,  and  thence  to  Marseilles,  ^^  touching  and  making 
port  at  all  places  the  captain  shall  see  fit,  with  permission 
to  deviate,  and  to  retrograde." 

Terrasson  sailed  from  Smyrna,  and  arrived  at  Alexan- 
dretta, where  he  landed  the  goods  belonging  to  Flechon, 
brothers.  He  then  went  to  Cyprus,  where  he  took  freight 
for  Alexandria  in  Egypt.  He  effected  insurance  on  the 
hull  for  4000  Uv.,  for  his  own  account,  out  from  Alexan- 
dria in  Egypt  to  Smyrna.  Arrived  again  at  Smyrna,  he 
caused  to  be  insured  on  the  hull  1000  piastres  for  his  own 
account,  out  from  Smyrna  to  Metelin,  and  thence  to  Mar- 
seilles. Arrived  at  Marseilles,  he  commenced  proceedings 
against  the  insurers  on  the  first  policy  for  return  of  the 
premium.  They  objected,  that  the  insurance  underwritten 
by  them  having  been  made  out  from  Smyrna  to  Tunis,  and 
thence  to  Marseilles,  it  sufficed  that  the  barque  had  sailed 
from  Smyrna,  to  show  that  the  risk  had  commenced,  and 
that  the  premium  had  been  earned. 

Consulted  on  this  question,  I  answered,  that  the  insurers 
should  return  the  premium,  less  the  tax  for  signature.  The 
voyage  insured  was  from  Smyrna  to  Tunis,  and  thence  to 
Marseilles;  but  the  actual  voyage  was  from  Smyrna  to 
Alexandretta.  It  was  not  a  question,  then,  of  a  voyage 
prolonged,  nor  of  a  voyage  shortened,  but  rather  of  a 
voyage  changed  and  broken  up  at  the  outset.  The  insur- 
ance had  then  become  nugatory. 
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Chap.  XIII.        Arain :    The  Sieur  Michel  had  effected  insurance  for 

Sect.  XI. 

1200  liv.,  out  from  the  Levant  to  MarseilleSy  on  hull  and 

cargo  of  the  pinque  Le  Requin,  The  pinque  was  at  Smyrna. 
Instead  of  setting  sail  for  Marseilles,  she  went  to  Salonica 
to  take  in  a  cargo  of  ashes.  She  was  carrying  this  cargo 
to  Smyrna,  when  she  was  wrecked  near  Scio.  Sentence 
arbitral,  2nd  May,  1763,  rendered  by  MM.  Jeans,  Richard, 
and  myself,  dismissed  the  Sieur  Remuzat,  the  insurer,  from 
the  suit. 

In  1767,  Joseph  Davin  had  effected  insurance  for  2100 
liv.,  out  from  Constantinople  to  Marseilles,  on  cargo  of  the 
barque  L' Entreprenante,  Captain  Tropez.  The  barque  was 
despatched  from  Constantinople  to  Smyrna,  whence  she  was 
intended,  as  it  was  said,  to  come  to  Marseilles.  She  was 
wrecked.  A  suit  was  commenced  between  the  assured  and 
the  Sieur  Orgeas,  the  insurer.  Two  arbitrators  were  named. 
They  were  divided  in  opinion.  In  quality  of  umpire,  I 
determined  in  favour  of  the  insurer ;  and  at  the  same  time 
decided  that  he  should  return  the  premium,  because  the 

« Infra,  sect.  14.    voyagc  iusurcd  had  never  taken  place.^ 


Section. XII. 

VOYAGE  SHORTENED. 

>  ch.  8,  sect.  1.         It  has  been  seen  above,*  that  the  insurance  will  have  its 

entire  effect,  and  that  the  insurer  will  not  be  held  to  restore 
the  premium,  if  the  voyage  lasts  a  less  time,  or  if  the  voyage 

>  Art.  35  and  36,    is  merely  shortened,^     All  this  is  true,  provided  that  in  the 

beginning  the  voyage  insured  has  not  been  broken  up  by  a 
change  of  destination,  as  has  just  been  seen  in  the  preceding 
section. 
§  1 .  Goods  Several  authors  say  that  if,  through  vis  my  or,  the  mer- 

roomMt*a*ft(w*    c^andize  shipped  is  relanded  in  the  very  place  of  shipment, 
relanded.  without  the  act  or  fault  of  the  assured,  the  premium  is  not 

Roccus,  n!  ?5;    '  due.^     This  holds  good,  if,  by  a  special  agreement,  the  risk 

Santerna,  part.  3,  ,  i      /»  i         •  i  i  i 

n.22,  ca*aregi8,    was  to  ruu  ou  the  cargo  only  from  the  time  that  the  vessel 

dUc.  1,  n.  51.  °  "^ 
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should  have  set  sail.      But  if,  in  conformity  with  Art.  13,^    Cuap.xiii. 
the  risk  on  the  goods  was  to  run  as  soon  as  they  should  be  — ^^^ — ^-1— 
laden  on  board  the  ship,  or  in  lighters  to  be  carried  there,  xJg^i^.  ^^^^  * 
the  premium  is  earned  to  the  insurers,  although  a  moment 
after,  and  for  any  cause  whatever,  they  should  have  been 
relanded,  even  though  they  should  have  been  yet  only  in 
the  lighters,  without  having  been  carried  on  board,  because 
the  risk  had  begun  to  run :  Fallit  portus  et  ipsefdemJ^         *  locc.  ub.  3,cap. 

^  5,  D.  9;  nSTQ. 

If  this  operation  has  been  caused  by  necessity,  and  the  {J^^j  ^^'^V* 
goods  be  reshipped  in  the  same  vessel,  the  insurance  will  p®"^*«'»  °-  ^84. 
resume  its  course.     So  if  the  goods  are  placed  in  another 
ship,  in  the  case  where  the  first  vessel  has  been  taken  for 
the  king's  service,  or  through  a  peril  of  the  sea  is  become 
innavigable. 

If  the  vessel,  having  commenced  her  voyage,  return  vo-  €  2.  A  vessel 
luntarily  to  the  place  whence  she  had  set  sail,  the  insurers  ^t'^J^  returos 
are  released  from  their  obligation,  and  the  premium  is  earned  immediately  to 
to  them.^    But  if  the  return  is  caused  by  tempest,  or  by  e  inft»,  ch.  le, 
fear  of  enemies,  this  accident  is  to  be  considered  as  a  forced  * 
putting  back.  The  vessel  may  afterwards  resume  her  voyage 
at  the  risk  of  the  insurers.*^  '  santema, ports, 

n.  52. 

Casaregis^  says,  that  if,  in  the  latter  case,  the  vessel  is  »  disc,  i,  n.  so. 
detained  through  any  vis  major  in  the  port,  and  cannot 
resume  the  interrupted  voyage,  the  premium  is  to  be  re- 
duced in  proportion  to  the  route  she  has  made:  Pretium 
assecurationis  ad  ratam  itineris  et  periculi  reducitur.  But 
this  decision  is  contrary  to  Art.  27. ^  From  the  moment  •ordon.art.  27, 
the  vessel  leaves  the  port  the  insurers  begin  to  run  the  risks. 
They  have  then  earned  the  premium,  although  the  vessel 
return  immediately,  and  do  not  depart  again.*®  '•  vaiin,  p.  s; 

•^ '  .  Pothier,  n.  184. 

In  Chapter  XII."   I  have  mentioned  the  case  of  the  ^  3.  Goods  de- 
pinque  St.  Victor,  which  put  in  at  Malta.    The  cargo  was  ^°^  ^°  |J^ 
detained  and  paid  for  by  the  authorities  of  the  island,  voyage  for  the 

...  necessities  of 

Bremond,  the  owner,  claimed  from  his  insurers  a  return  coaotry. 
of  the  whole  premium.     His  claim  was  rejected  by  arrfit  "  ^^'  ^' 
of  22nd  June,  1746.     At  the  time  an  act  of  notoriety  was 
communicated,  conforming  with  this  decision,  signed  by 
the  judges,  echevins,  and  merchants  of  Marseilles. 
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Chap.  XIII.        The  Sieurs  Wezemberg  and  Molliis  effected  insurance  on 
*"*      '      the  hull  of  the  vessel  Le  Waza,  Captain  Hedman,  a  Swede, 


Lf  ba?rnK  ^**"  ^^^  ^^^  ^^^  ^^*  5000  liv.,  "  out  from  Stockholm  to  MahoUy 
omitted  to  make  license  to  touch  at  Tunis,  touching  and  making  a  port  at  ail 

the  ports  de-  .  &      r 

sigpated  in  the  places  and  parts  that  the  captain  shall  see  fit."  The  vessel 
after  having  left  Stockholm,  and,  without  touching  at  Tunis,  arrived  at 
dwiioed^Saw?    Mahon,  where  she  delivered  a  cargo  of  timber.     She  then 

set  sail  to  carry  to  Tunis  thirty  iron  guns  and  two  cases  of 
ammunition,  which  she  had  taken  on  board  at  Stockholm, 
on  account  of  the  king's  commissariat,  and  was  wrecked  on 
Cape  Porto-Farino,  near  to  Tunis. 

The  insurers,  proceeded  against  for  payment  of  the  loss, 
alleged  that  the  voyage  had  been  terminated  by  the  arrival 
of  the  vessel  at  Mahon;  that  before  reaching  that  place  she 
might  have  touched  at  Tunis;  but  that  not  having  done  so, 
the  whole  risk  was  finished  as  against  them;  for  it  depends 
on  the  assured  to  diminish  the  risk,  and  to  shorten  the 
voyage.  The  assured  replied,  that  the  notary  had  made  an 
error;  that  instead  of  writing  that  the  insurance  was  to 
Tunis,  with  leave  to  touch  at  Mahon,  he  had  put  to  Mahon, 
with  leave  to  touch  at  Tunis;  that  this  verbal  error  was  evi- 
dent:— 1.  By  the  nature  of  the  cargo  of  timber  destined  from 
the  first  for  Mahon ;  2.  By  the  nature  of  the  places,  since 
Mahon  was  much  less  distant  than  Tunis.  The  insurers, 
for  whom  1  pleaded,  replied  that  the  policy  was  the  single 
law  to  be  followed,  and  that  the  voyage  had  been  shortened 
with  respect  to  them.  Sentence,  31st  May,  1777,  in  favour 
of  the  insurers.  Arret  of  26th  June,  1778,  on  the  report  of 
M.  du  Bourguet,  affirmed  the  sentence :  Inspici  debet  id 
w  cwaregiB,  disc,  tantitm,  quod  certum  est,  inter  contrahenies,^^ 

The  character  of  the  cargo  had  not  been  notified  to  the 

insurers.     They  rested  on  the  agreement  of  the  policy,  and 

"  ordon.  art.  85    the  provisious  of  Art.  35  and  36 ;  ^^  they  distinsiiished  the 

and36,  h.t.  ^       ,  'J  t3 

voyage  insured  from  the  voyage  of  the  vessel,  and  by  this 
means  gained  their  cause. 
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Crap.  XIII. 
Sect.  XIII. 

Section  XIII.  


VOYAGE  prolonged. 

It  has  been  seen  above,*  that  if  the  voyage  is  designated  *  ch.  s,  lect.  i. 
in  the  policy,  and  its  duration  exceeds  the  time  limited,  the 
premium  shall  he  increased  in  proportion.^  But  "  the  in-  >  Art.  ss,  h.  t. 
surers  shall  be  discharged  from  the  risks,  and  shall  still 
gain  the  premium,  if  the  assured,  without  their  consent, 
sends  the  vessel  to  a  place  more  distant  than  that  desig- 
nated by  the  policy,  although  on  the  same  route?  "  '  ^^-  ^• 

These  articles  of  the  Ordonnance  speak  of  cases  where  The  risk  runs 

only  to  the  la- 
the voyage  insured  has  already  commenced ;  and  it  is  in  titude  of  the 

this  sense  that  the  Guidon*  is  to  be  understood.  "  If  after  mfn^/^"^' 
having  set  sail,  there  is  a  voluntary  change  of  voyage^  the  «  ch.  9,  art.  12. 
insurer  runs  the  risks  only  to  the  latitude  and  view  of  the 
destination  contained  in  the  policy."  Thus,  from  the  mo- 
ment that  without  peril  of  the  sea,  the  vessel  is  found  in  a 
place  more  distant  than  that  designated  by  the  policy,  the 
voyage  is  broken  up,  notwithstanding  the  clauses  for 
making  a  port  or  deviating.  The  insurers  are  discharged 
from  the  risks,  and  the  premium  is  earned  to  them.*  »  v«iin,  p.  82. 

Several  insurances  had  been  made  on  the  hull  and  cargo 
of  the  ship  Le  Lamoignon^  Captain  Simian,  out  from  Mar- 
seilles to  Dunkirk  and  Ostend,  and  to  return  to  Marseilles. 
The  vessel  sailed  from  Marseilles  7th  July,  1 720,  and  ar- 
rived at  Dunkirk  20th  August  following.  The  Count 
d'Heronville,  governor  of  Dunkirk,  issued  an  order  that 
the  captain  should  go  and  perform  quarantine  at  the  islands 
of  St.  Marcou,  near  to  La  Hogue,  in  Normandy,  where 
ships  arrived  at  Havre  from  Marseilles  had  already  been 
sent  on  account  of  the  fear  of  the  plague.  The  parties 
interested  in  the  ship,  finding  it  more  convenient  to  per- 
form quarantine  at  the  Texel,  obtained  permission  from 
M.  d'Heronville,  and  sent  the  vessel  to  the  Texel,  where 
having  arrived,  the  admiralty  of  Amsterdam  ordered  Cap- 
tain Simian  to  withdraw  without  delay,  forbidding  him  to 
land  anything  on  peril  of  his  life.  Captain  Simian  left  his 
anchorage  at  Balgh,  and  on  31st  December  was  stranded 
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Chap.  XIII.    on  a  shoal  to  the  south  of  the  island  of  the  Texel.    The 
^  authorities  caused  the  vessel  to  be  burnt. 


The  assured  proceeded  against  their  insurers,  who  an- 
swered that  the  quarantine  ought  to  have  been  performed 
in  the  place  indicated  by  the  governor;  a  place  which  was 
in  the  vessel's  route,  while  the  Texel  was  out  of  her  route. 
Sentence  rendered  by  our  Admiralty,  4th  September,  1722, 
against  the  assured.  Arr^t  of  the  parlement  of  Aix,  ren- 
dered 13th  July,  1723,  affirmed  the  sentence,  and  decided 
the  cause  in  favour  of  the  insurers. 

Again :  in  1776,  insurances  were  made  on  the  hull  and 
cargo  of  the  vessel  Le  Joli  CceuVj  Captain  Terrasson,  out 
from  the  French  islands  in  America  to  Marseilles.  On  the 
3rd  December  of  the  same  year,  the  vessel,  laden  with 
coffee,  sugar  and  ninety-four  casks  of  mm,  sailed  from  the 
Cayes  St  Louis ;  but  instead  of  returning  to  Europe,  she 
directed  her  course  for  the  Anglo-American  colonies.  She 
was  arrested  by  the  English  near  the  entrance  to  the  port 
of  Philadelphia,  and  in  spite  of  all  the  allegations  of  tem- 
pest, devised  to  conceal  her  smuggling  intentions,  was 
declared  good  prize. 

The  insurers,  for  whom  I  pleaded,  defended  themselves 
•  ordon.  art.  36,    by  the  provisious  of  Art.  36.^    Sentence,  7th  September, 

1779,  condemned  them  to  pay  the  loss.  Arrfit  of  the  par- 
lement of  Aix,  rendered  28th  June,  1780,  reversed  this 
sentence,  and  decided  in  favour  of  the  insurers,  on  the 
ground  that  the  voyage  had  been  prolonged  or  changed, 
which  amounts  to  the  same  thing,  as  will  be  seen  in  the 
following  section. 


h.  t. 


Section  XIV. 

VOYAGE  CHANGED. 

$  1.  What  is  If  the  vessel  sets  sail  for  quite  another  destination  than 

age?^*^  ^°^"    ^^^  of  the  voyage  insured;  or  if  arrived  in  the  latitude  and 

view  (i)  of  the  place  of  destination,  she  goes  to  a  place  more 

(6)  This  seems  to  have  a  maritime  sense: 

"  Once  io  the  current  of  the  favouring  trade, 
He  jset  his  destined  port,  and  all  is  well." 
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distant;  or  if  in  wandering  from  the  proper  route,  on  which    Cbap.  XIIL 

she  had  entered,  she  abandons  her  original  destination  to '- '— 

go  elsewhere ;  in  all  these  cases  the  voyage  is  changed, 

Roccus  says,^  that  the  voyage  is  changed  as  soon  as  the  '  Not.  20. 
captain  undertakes  another :  Si  ceperit  secundum  viaggium; 
although  this  other  voyage  may  not  have  been  finished: 
Licit  non  completum.  This  author  goes  farther;  he  maintains 
that  the  voyage  is  changed  as  soon  as  the  captain  freights 
his  vessel  for  another  place :  Vel  convenerit  asportare  alias 
merces  in  alium  locum,  I  am  not  of  this  opinion ;  and  I 
consider  that  if,  before  the  departure  of  the  vessel,  the 
captain  abandoning  his  new  project,  holds  to  the  voyage 
determined  by  the  policy,  all  returns  into  order,  and  the 
insurance  remains  in  all  its  force. 

Casaregis  says,*  that  the  voyage  is  changed,  when  the  •  ^^-  6'.  »•  24. 
vessel  with  her  lading,  and  in  execution  of  her  original 
intention,  ceases  to  tend  towards  the  place  designated,  and 
the  captain  has  no  longer  the  idea  of  following  his  first 
destination :  Mutari  viaggium  tunc  dicitur,  quandd  primam 
principakm  destinationem  magister  navU  non  sequitur:  ut- 
poti  qudd  navis  cum  onerCy  et  cum  primis  vecturisy  ad  locum 
destinatum  amplius  non  intendat  ire,  nee  eat. 

For  the  converse  reason,  the  voyage  is  still  presumed  Character  of 
the  same,  when  the  captain,  without  losing  sight  of  his  first  voyage, 
destination,  strays  from  it  only  in  accessories,  by  means  of 
the  different  ports  he  makes  in  the  course  of  his  route: 
CUm  capitaneus,  retento  semper  primo  proposito  et  destina- 
tionCy  in  accessoriis  totaliter  illam  non  sequitur^  mutando 
viam  de  recta  in  indirectam,  vel  plures  scalas,  plures  partus 
attingendo;  animo  tamen  et  intentione  prosequendi  viaggium 
usque  ad  metam  destinatam,^  67^?^^'  **"* 

If  from  fear  of  enemies,  or  through  any  other  peril  of  the  $  2.  Change  of 
sea  happening  in  the  course  of  the  navigation,  the  voyage  I^^ofihewa. 
be  changed,  the  insurers  are  not  released,  but  answer  for  R^;JJi/J;,**'  ^ji 
the  disasters  suffered  in  the  course  of  the  new  voyage  thus  S;il^i^^g^^* 
forcibly  undertaken.*^     But  i/"  the  change  of  voyage  happen  pothier,"n.  si. 
hy  order  of  the  assured,  or  by  the  act  of  the  captain,  with-  Voluntary 

J  J  y  J  I  y  change  of  voy- 

out  accident  and  without  the  consent  of  the  insurers,  they  age- 
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Sect.  XIV. 


w  Art.  27,  h.  t. 

1>  Guidon,  p.  319; 
Rigl.  d' Amster- 
dam, art.  7;  Rigl. 
d'Anven,  art.  7; 
Roccui,  n.  18  and 
52;  Stypm.  p. 
462;  Casaregii, 
disc.  1,  n.  69;  and 
disc.  67,  n.  I. 

"  Art.  27,  h.  t. ; 
iupra,  sect  11. 


shall  be  discharged  from  the  risks.^^  "If  the  master/' 
says  the  Guidon,  "  undertakes  other  rests  (c)  than  those 
contained  in  the  policy,  the  insurer  does  not  answer."" 

In  these  cases  the  insurers  are  not  bound  to  return  the 
premium,  if  they  have  begun  to  run  the  risk.^' 


Section  XV. 


CHANGE  OP  ROUTE. 


§  1 .  What  is 
deviation  (de- 
rouUment)1 


§  2.  Change  of 
route  through  a 
peril  of  the  sea. 


•  Art.  26,  h.  t. 
Valin,  p.  70. 


*  Roccus,  n.  52 
and  93 ;  Guidon, 
p.  297;  Caaaref^s, 
disc.  1,  n.  69; 
Straccha,  gl.  14, 
n.  3 ;  Pothier, 
n.  51. 


*  Cicero  ad  Fa- 
miliar, lib.  I, 
epist.  9. 


A  vessel  changes  her  route,  when  in  place  of  following 
the  customary  way,  or  that  allowed  her  by  the  contract, 
she  takes  a  different  one,  but  still  without  losing  sight  of  the 
place  of  her  destination. 

Change  of  route  occasioned  by  tempest,  to  avoid  dangers 
of  ground,  to  fly  an  enemy,  or  through  other  perils  of  the 
sea,  alters  in  no  resi)ect  the  insurance.  The  losses  suffered 
in  the  route  so  changed  are  at  the  charge  of  the  insurers:* 
Si  iter  mutaverit  magister  ex  aliquajusta  et  necessaria  causd, 
puta,  ex  causa  refectionis  navis,  vel  evitandam  maris  tern- 
pestatem,  vel  ne  incideret  in  hostes :  in  istis  casibus,  mutato 
itinere,  tenetur  assecurator.^  And  Cicero;  In  navigando, 
tempestati  ohsequi  artis  est,  etiamsi  portum  tenere  non  gueas  : 
dim  vero  id  possis,  mutata  velijicatione,  assequi,  stultum  est 
eum  tenere  cum  periculo  cursum  quern  ceperis,  potitts  qitanty 
eo  commutato,  quo  velis,  tandem  pervenire? 

The  ship  Benjamin,  Captain  Reynaud,  was  at  the  Petit- 
Gouave,  in  the  island  of  St.  Domingo,  with  the  ships  Pro- 
phete  Elie  of  Rochelle,  St,  Jean  of  Bordeaux,  the  Z^phir, 
and  the  Elizabeth  Gracieuse.  The  captains  of  all  these 
vessels  agreed  to  go  through  the  Bahama  Channel,  to  avoid 
the  English  privateers,  who  commonly  stationed  themselves 
near  the  mole  of  St.  Nicholas.  The  20th  August,  1744, 
they  set  sail  under  the  lead  of  Captain  Capree,  who  was  the 
best  acquainted  with  the  channel.  They  kept  their  course 
together  as  far  as  Cape  St.  Antoine  in  the  island  of  Cuba, 


(c)  EeiU — destination. 


CHANGB  OP  ROUTE.  577 

where  Captain  Capr^e  was  separated  from  them  in  a  gale    Chap.  XIIL 
of  wind.     Captain  Reynaud  and  two  others  put  into  the 


Havannah  to  refit.  They  left  there.  When  in  the  Bahama 
Channel,  a  gale  of  wind  separated  them.  Captain  Reynaud 
continued  his  route  alone.  The  13th  December  following, 
in  lat.  47  i**  and  3j°  long,  west  of  Paris,  he  fell  in  with  an 
English  privateer,  with  whom  he  engaged  for  two  hours. 
Captain  Reynaud  perished  in  the  combat.  His  ship  was 
taken.  She  belonged  to  Estienne  Bellin  and  other  mer- 
chants at  Rochelle. 

The  insurera,  proceeded  against  for  payment  of  the  loss, 
objected  the  change  of  route.  Sentence  of  23rd  November, 
1745,  rendered  by  our  Admiralty,  adverse  to  the  assured. 
Arr^t  of  the  parlement  of  Aix,  30th  June,  1746,  on  the 
report  of  M.  de  Boutassy,  affirmed  the  sentence.  This 
arr6t  was  appealed  from  and  reversed  by  the  king  in  council 
11th  May,  1748. 

If  the  change  of  route  happens  by  order  of  tlie  assured^  $  3.  Volunury 
or  by  the  act  of  the  captain,  without  having  been  occasioned 
through  a  peril  of  the  sea,  the  insurers  are  disclmrged  from 
therisks,^    They  are  discharged  even  from  the  losses  that  *  Art.ar.h.t; 

/  °  R*gl.  d'AnvCTi. 

should  happen  in  the  true  route  afterwards  resumed  by  the  »«•  ^j  Guidon, 

* '^  "^  p.  297 ;  Roceiu, 

vessel  (as  I  shall  explain  more  at  length  in  the  following  2*  ^s -^locc^I 
section) :  for  this  reason  the  Ordonnance  decides  absolutely  ?%.^2iiJS». 
that  in  such  case  the  insurers  shall  be  discharged  from  the         » »•    • 
rishs. 

But  since  they  had  begun  to  run  the  rishs  they  are  not 
bound  to  return  the  premium.^    The  voyage  insured  is  then  » Art.  28,  h.  t, 
considered  as  having  been  shortened.    The  insurance  is  then 
to  have  its  entire  effect^  according  to  Art.  36. 

If  the  captain  changes  his  route  to  avoid  an  exaction  §  4.  Change  of 

-  route  to  avoid  a 

(avanie),  or  the  payment  of  k  tribute  established  against  the  claim  for  tri6y(«. 
law  of  nations  (<i),  the  insurers  cannot  except  against  the 
change  of  route,  thus  occasioned  by  a  veritable  peril  of  the 
sea :  Nauta  excusatur,  si  hoc  faceret  causa  conservandi  jus 

(d)  Emerigon  seems  to  have  in  view  here  the  exactions  levied  by  the  piratical 
cnilzera  of  the  Barbary  powers  on  all  Christian  vessels  they  met  with,  and  which 
in  hit  time  formed  an  ordinary  and  onerous  peril. 

P  P 
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Chap.  XIII.    suum,  quia  vectigal  erat  illicitumfi    But,  if  to  avoid  a  proper 
and  authorized  toll,  the  captain  strays  from  the  ordinary 


MvlS!pirt.8fii.8.  course,  he  would  be  in  fault  ;7  consequently  the  insurers 
n.^"^. M*, c*de  would  be  discharged  from  the  risks. 

naut/fcen  j^  g^^^^  g    ^^      v^    ^^^  j^^  g^^    jg    -^^^    j  j^  ^f  ^j^^ 

Of  the  claiue  to  >       r  ">  .        f       . 

deiiau  and  to     clause  to  deviate  and  to  retrograde^  to  which  is  given  an 
^  '^i^^  •         extent  relative  to  the  agreements  of  the  parties,  and  to  the 

nature  of  the  voyage  insured ;  saving  the  case  of  the  voyage 

broken  up  or  changed. 


Section  XVI. 

IF  THE  SHIP,  WHICH  WITHOUT  BEING  FORCED  THERETO  BY 
ANY  PERIL  OF  THE  SEA  HAS  DEVIATED  OR  UNDERTAKEN 
A  NEW  VOYAGE,  RETURNS  SAFE  AND  SOUND  INTO  THE 
ROUTE  OF  THE  VOYAGE  INSURED,  DOES  THE  INSURANCE 
RESUME  ITS  FORMER  EFFECT  ? 

One  would  be  disposed  at  first  to  think  that  the  condition 

of  the  parties  should  not  be  altered  by  a  deviation,  or  by 

this  intermediate  voyage,  which  has  not  occasioned  any 

loss.     In  fact  things  are  re-established  in  their  first  state. 

I  L.  8, J  6,  c       The  fault  that  causes  no  prejudice  is  not  imputable.^     The 

vessel  would  have  been  entitled  to  sojourn  some  time  in  a 
port  on  her  route.  It  seems  then  to  be  of  little  consequence 
that  she  has  employed  this  interval  of  time  in  making  an 
intermediate  voyage,  provided  that  in  a  state  fit  for  naviga- 
tion she  afterwards  resumes  the  course  of  the  voyage  in- 
sured. The  insurers  are  never  bound  for  other  losses  than 
those  which  happen  or  may  happen  in  the  places  of  the 

«  Art.  11,  rtt.  dei    Hsks,^ 
cont.  k  la  gitwM.  

These  considerations  are  plausible,   but  they  have  no 

weight.     It  suffices  that  there  has  been  a  voluntary  change 

of  route  or  of  voyage,  in  order  that  the  insurers  shall  be  dis- 

*  Art.  27,  h.  t.      charged  from  the  risks.^     From  that  moment  the  voyage 

determined  by  the  contract  is  definitively  broken  up,  and 
not  simply  suspended.  The  places  of  the  risks,  once  aban- 
doned through  a  voluntary  deviation,  do  not  again  present 


DOBS  THE  IN8URANCB  RESUMB  IT8  FORMER  EFFECT  ?  679 

themselves  to  the  eyes  of  the  law.    The  contract  once  dis-    Chap.  XIII* 

solved  can  be  renewed  only  by  the  respective  consent  of  the 1 

parties.     Pothier*  establishes  as  a  principle,  that  "  the  in-  *  ^'  *'" 
surers  are  not  bound  for  the  risks  when  there  is  a  departure 
from  what  is  borne  by  the  policy,  if  it  be  not  vnth  their 
eonserUy  or  in  ctue  of  necessity.^' 

It  suffices  that,  directly  or  indirectly,  the  fault  might  have 
occasioned  loss.^  It  suffices  that  the  contravention  of  the  «  caMx«gii,  diM. 
contract  has  preceded  the  disaster.  In  a  word,  as  Straccha 
observes,^  the  unity  of  the  voys^e  insured  is  preserved,  •  ne  navig.  n.  is. 
provided  it  be  not  broken  up  by  extrinsic  acts :  Una  est 
nanigatio,  dummodd  ad  extraneos  acttis  non  deveniatur. 
Thus  what  act  more  extrinsic  to  the  voyage  insured  than 
an  intermediate  one ! 

The  Sieurs  Despuys  and  La  Fontaine-Potiers,  of  St. 
Malo,  effected  insurances  at  Marseilles  on  the  hull  of  the 
ship  Franfois  Marie,  out  from  St.  Malo  to  Chapeau-Rouge 
and  the  coast,  to  fish,  and  to  return  to  a  port  in  the  Ponent  {e) 
to  discharge,  and  thence  to  St.  Malo  ;  touching  and  making 
port,  as  well  outward  as  inward,  in  all  places  and  parts,  as 
the  captain  shall  see  fit.  This  vessel  engaged  in  the  cod 
fishery ;  but,  instead  of  arriving  at  a  port  in  the  Ponent  to 
discharge,  she  went  to  Malaga  in  the  Mediterranean,  where 
she  scdd  her  cargo ;  and  in  returning  thence,  on  approaching 
St.  Malo,  she  was  taken  by  the  English.  Sentence  ren- 
dered by  our  Admiralty,  23rd  August,  1710,  dismissed  the 
insurers  firom  the  suit ;  on  the  ground  that  the  vessel  having 
been  sent  to  a  place  more  distant  the  insurers  were  defini- 
tively discharged  from  the  risks,  and  were  not  responsible 
for  the  loss,  although  happening  on  the  approach  to  St 
Malo,  which  was  the  route  of  the  voyage  insured. 

In  the  proceedings  in  the  case  of  the  ship  Benjamin, 
mentioned  in  the  preceding  section,  it  was  thought  to  be  a 
question  of  voluntary  deviation ;  and  it  is  this  that  procured 
the  insurers  a  decision  in  their  favour,  by  sentence  of  our 
Admiralty,  and  by  arrdt  of  the  parlement  of  Aix,  dthough 

(f)  The  sea  to  the  westward  of  Marseilles  or  the  Straits  of  Gibraltar,  in- 
clndiDg  the  poiti  on  the  Atlantic  coaat  of  France,  is  so  called. 

P  p2  * 
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Chap.  XIII.    the  vessel  had  been  taken  in  the  British  Channel  and  near 
"^'  the  coast  of  France,  where  she  was  on  the  point  of  entering. 


This  arr6t  was  reversed,  because  it  was  shown,  by  the  evi- 
dence of  captains  of  the  highest  standing,  that  at  that  time, 
and  under  the  circumstances,  the  Bahama  Channel  was  the 
surest  way  that  merchant  vessels  could  take  to  avoid  the 
enemy;  and  thus  that  the  deviation  was  not  voluntary; 
which  changed  altogether  the  whole  question  at  issue. 

But,  admitting  that  the  deviation  had  not  been  compul- 
sory, the  decision  of  the  parlement  of  Aix  was  legal,  and 
conformable  to  the  Ordonnance:  Si  navis  mutaverit  iter, 
vel  a  via  recta  illius  itineris  deverterit,  non  tenetur  anq/liHi 
» Roccus,  not.  52.  ossecuratorJ 

The  same  decision  was  solemnly  pronounced  in  England 
by  the  Court  of  King's  Bench,  19th  November,  1779,  under 
these  circumstances  (/).  In  1776,  the  Sieurs  Lavabre, 
Doemer  &  Co.,  bankers  at  Paris,  advanced  on  maritime 
loan  the  sum  of  180,000  liv.  to  Berard  brothers,  of  L'Orient, 
on  the  hull  and  cargo  of  the  ship  Le  Camate,  Captain 
Beaulieu,  fitted  out  at  L'Orient,  to  go  to  the  Isles  of  France 
and  Bourbon^  Pondicherrtfy  Madras^  China,  and  to  return 
to  L'Orient,  saving  the  making  ports  which  the  want  of 
water,  stores  and  repairs  may  require.  The  lenders  effected 
insurance  in  London  for  8,580/.  sterling,  '^  on  the  money 
by  them  advanced  on  the  hull  and  cargo  of  the  ship  Ls 
Carnate,  from  the  port  of  U  Orient  to  Pondicherry,  Madras 
and  China,  and  return  to  France,  with  liberty,  in  going  and 
returning,  to  touch  on  the  voyage  at  the  Isles  of  France  and 
Bourbon,  and  at  all  other  p'orts  or  places  whatever,  as  wdl 
on  this  side  as  beyond  the  Cape  of  Good  Hope,*' 

This  latter  clause,  however  general,  had  no  other  extent 
than  that  of  the  voyage  designated,  which  was  to  Pondi- 
cherry, Madras  and  China.  The  captain  had  permission 
to  touch  on  the  voyage,  and  by  no  means  out  of  the  limits 
of  the  voyage  insured,  unless  it  should  be  through  vis  major, 
or  for  necessary  cause  connected  with  the  safety  of  the 
vessel  itself. 

(/)  This  case  is  reported  in  Douglas,  284. 
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By  secret  instructions  which  the  Sieurs  Berard  gave  to  Cuap.  XlII. 
the  supercargo  of  their  vessel,  the  26th  November  follow-  —  — — — 
ing,  they  ordered  him  (when  he  should  have  reached  Pon- 
dicherry),  to  make  sail  for  Bengal,  there  to  trade,  and 
to  return  to  Europe,  without  going  to  China.  On  the  6th 
December  after,  the  vessel  left  L'Orient,  and  arrived  at 
Pondicherry,  23rd  June,  1777.  She  had  below  her  water 
line  a  slight  leak,  which  was  quickly  repaired.  They  dis- 
charged at  Pondicherry  the  goods  destined  for  that  place, 
and  took  on  board  a  great  quantity  of  other  goods  intended 
for  Madras,  Mazulipatam  and  Bengal.  The  vessel  left 
Pondicherry,  went  to  Madras,  and  continued  her  coasting 
to  the  mouth  of  the  Ganges.  Finally,  after  an  intermediate 
navigation  of  more  than  three  months,  she  returned  to 
Pondicherry,  whence,  on  the  18th  March,  1778,  she  set 
sail  for  Europe. 

On  the  28th  October  following,  the  vessel  having  reached 
the  coast  of  Brittany,  was  taken  by  an  English  privateer, 
and  carried  into  Deal,  in  England,  where,  on  the  21st  No- 
vember, the  captain  made  his  protest  before  the  magistrate 
of  the  place.  He  alleged  that  the  leak  had  not  permitted 
him  to  go  to  China,  but  had  forced  him  to  proceed  to 
Bengal  for  repairs. 

Lavabre,  Doemer  &  Co.  brought  suit  in  London  against 
their  insurers,  and  obtained  a  verdict  in  their  favour.  Sub- 
sequently a  new  trial  was  granted ;  the  secret  instructions 
to  which  I  have  alluded  having  been  found  on  board  the 
vessel,  and,  finally,  the  cause  was  heard  in  banc,  when  it 
was  argued  and  decided  in  the  -most  solemn  manner.  Lord 
Mansfield  was  of  opinion,  in  which  all  the  judges  concurred, 
that  the  deviation  discharged  the  insurers,  and,  consequently, 
the  verdict  of  the  jury  was  set  aside. 

It  is  impossible  to  help  admiring  the  manner  in  which 
the  report  of  this  case  shows  it  to  have  been  discussed  and 
decided,  strange  and  different  though  it  be  from  our  cus- 
toms ;  for  the  impression  virtue  makes  on  us  is  so  strong, 
that  we  love  it  even  in  our  enemies  :  ( g)   Tanta  vis  prohir 

(g)  This  was  written,  Emerigoa  informs  us,  in  1781.    At  this  time  war  ex- 
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*  Cicero,  de  ami- 
citiA,  cap.  9. 


talis  estf  ut  earn  in  hosts  etiam  diHgamus.^  The  judges  in 
England  do  not  think  it  enough  to  do  well ;  they  give  the 
reasons  of  their  decision,  so  that  it  may  be  known  that 
people  are  subjected  to  the  empire  of  the  law,  rather  than 
to  the  authority  of  man. 

Consulted,  on  the  part  of  Lavabre,  Doemer  Sc  Co.,  I 
answered,  1.  That  Berard  brothers  having  broken  the 
thread  of  the  respective  engagements,  it  was  just  they 
should  bear  the  penalty  of  their  contravention ;  2.  That  by 
the  change  of  voyage,  the  lenders,  as  well  as  the  insurers, 
are  discharged  from  the  maritime  risks ;  that,  consequently* 
Lavabre,  Doemer  &  Co.  were  entitled  to  claim  from  the 
Sieurs  Berard  brothers  the  180,000  liv.  advanced  on  mari- 
time loan,  the  maritime  interest  and  legal  interest. 


§  1.  From  such 
a  day. 


From  such 
town. 


1  Santerna,  p.  3, 
n.  39. 

§  2.  Rwk  on 
the  ship  from 
the  moment  she 
shall  have  be- 
gun  to  take  in 
cargo. 


Section  XVII. 
of  the  term  a  quo. 

In  Sections  1  &  2  of  the  present  Chapter,  I  have  spoken 
of  the  time  limited,  and,  in  Section  4, 1  made  some  general 
observations  on  the  term  ct  quo. 

If  the  risk  be  taken  Jrom  such  a  toum,  without  other  ex- 
planation, this  is  to  be  understood,  with  respect  to  the 
goods,  from  the  time  they  shall  have  been  shipped,  and 
with  regard  to  the  vessel,  from  the  moment  she  shall  have 
set  sail  from  the  port  or  road  of  the  said  town ;  for,  in 
doubt,  the  general  clauses  are  interpreted  according  to  the 
common  law.^ 

In  policies  made  on  ships  that  are  to  leave  Nantes  or 
Bordeaux,  where  there  are  rivers  to  go  down,  it  is  usual  for 
the  insurers  to  take  the  risk  on  the  hull  from  the  day  she 
shall  have  begun  to  load.  The  same  usage  is  often  found 
in  the  case  of  ships  insured  out  from  Marseilles,  and  of 
those  insured  out  from  the   French  islands  of  America. 


isted  between  the  two  countries;  but,  in  January,  1783,  preliminiries of 
between  France  and  England  were  signed  at  Versailles. 
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In  all  these  cases,  it  is  the  agreement  of  the  parties  that    Chap.  Xlll. 
sets  aside  the  provision  of  Art  13.«  Sect,  xvii. 

The  clause  that  the  risk  shall  run  with  regard  to  the  hull  §  3.  Agreement 
from  the  time  that  the  vessel  shall  be  put  under  loadingy  is  the  hull  shall 
nearly  the  same  as  the  preceding.     Here  is  an  instance.  ^^/^^^ 
By  policy  of  10th  January,    1764,  the   Sieur   Emerigon  *«»«' '^^'^  *« 
effected   insurance   for   10,000  liv.   out  from*  the  French  UnuHng. 
isles  in  America,  on  the  hull  of  the  senaut  Le  Bien  Venu.  Li^i^.*^"*'* 
It  was  stipulated  '^  that  the  time  of  the  risk  should  run 
from  the  day  and  hour  that  the  senaut  should  have  begun  to 
be  put  under  loading  until  arrived  at   Marseilles."     The 
vessel  was  at  Guadaloupe.     On  the  13th  April  following 
she  was  inspected  and  found  in  a  fit  state  to  make  her 
return  voyage  to  France ;  but,  before  having  begun  to  take 
in  cargo,  the  crew  demanded  a  new  survey,  and  by  decree 
of  the  25th  of  the  same  month  the  vessel  was  declared 
innavigable. 

The  Sieur  Emerigon  demanded  my  opinion.  I  an- 
swered that  he  had  no  right  of  action  against  his  insurers 
inward,  nor  against  those  outwards ;  that  the  vessel  would 
have  been  under  loading  only  when  the  outward  cargo 
should  have  begun  to  be  put  on  board.  Some  other 
advocates  were  of  a  contrary  opinion.  The  insurers  out- 
ward were  proceeded  against.  Sentence  of  21st  March, 
1770,  dismissed  them  from  the  suit.  Arrdt  of  the  month 
of  May,  1771,  on  the  report  of  M.  de  Lubieres,  affirmed 
the  sentence. 

The  Sieur  Emerigon,  who  had  effected  insurances  for 
the  going,  and  others  for  the  return,  told  me  that  his 
intention  had  been  to  have  insurers  for  his  vessel  during 
the  whole  time  of  the  voyage.  You  would  have  been  right, 
I  replied,  if  your  insurances  had  been  made  with  tied  pre- 
mium^foT  going  and  returning.  In  this  case  the  insurers 
would  be  responsible  for  every  loss  happening  from  the 
time  of  leaving  Marseilles  until  return  there.  The  going 
and  returning  would  then  have  formed  only  one  and  the 
same  voyage  insured,  according  to  the  doctrine  of  our  au- 
thors.^    But  your  insurances  are  made  with  separate  pre-  d^^rf^'s-, 

Straccha,  p.  470. 
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'—  the  islands ;  that  is  one  voyage.     From  the  moment  that 


the  vessel  arrived  safely  at  the  isles,  your  first  insurers 
were  discharged  from  all  risk.  You  afterwards  effected 
insurance  out  from  the  islesy  with  clause  that  the  time  of  the 
risk  shall  run  from  the  day  and  hour  that  the  sencatt  shall 
have  begun  to  he  put  under  loading ^  until  arrived  at  Mar- 
seilles, The  risk  then  could  have  been  for  account  of  your 
insurers  outward  only  from  the  day  that  the  vessel  at 
Guadaloupe  should  have  been  put  under  loading.  She  ^vas 
never  put  under  loading.  She  was  declared  innavigable 
before  her  loading  had  commenced.  Consequently,  the 
risk  of  your  second  insurers  never  began  to  run. 

To  satisfy  your  intentions  and  your  interest,  it  would 

have  required  intermediate  insurances,  to  guarantee  you 

against  the  risk  on  the  vessel,  from  her  arrival  at  the  isles, 

until  put  under  loading.     You  did  not  take  this  precaution. 

You  considered  only  two  things ;  the  voyage  inward  and 

the  voyage  outward.    You  paid  no  attention  to  the  sojourn 

of  the  vessel  at  the  place.     You  have  been  mistaken,  and 

must  console  yourself  for  a  loss  which  is  your  own,  in  spite 

of  your  two  insurances,  which  have  no  connection  one  with 

the  other. 

$  4.  Agreement       It  is  Stipulated  sometimes  that  the  risk  outward  shall  ran 

shall  runTrom    ^^  ^^  hull/rowi  the  time  that  the  vessel  shall  have  arrived  at 

tht  time  that  the  ^f^g  French  isles  in  America.*    By  means  of  this  precaution, 

veuel  $h*tU  have  ^  •'  * 

arrived  at  ih^  the  insurances  inward  and  outward  leave  no  middle  ground 
4  Supra,  ch.  12  unoccupied,  and  there  is  no  fear  of  finding  oneself  without 
•cct.  38,  §  5.        insurers.    But  then  it  is  necessary  that  the  insurances  inward 

on  the  hull  should  be  limited,  until  arrival  of  the  vessel  at 
the  French  isles;  for  otherwise,  the  insurances  inward  and 
those  outward  would  overlap  and  be  double  (A).  In  the 
case  where  arrival  at  the  isles  is  the  term  inward  or  out- 
ward, the  ship  must  have  arrived  at  the  port  in  the  islands 
{ s^Md^t.  20    ^^^  which  she  was  destined.* 

{h)  losurance  at  and  from  seems  to  be  unknowa  or  unused  in  Freoch  com- 
merce, and  ptobftbly  is  so  elsewhere  on  the  continent. 
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Section  XVIII.  

of  the  term  ad  quem. 

In  Sect  1  and  2  supr^^  I  have  spoken  of  time  limited,  $  i.  To  such  a 
and  of  time  unlimited ;   and  in  Sect.  4,  have  made  some  ^  ^^' 
general  observations  on  the  place  ad  quem.      Insurance  Xo  such  a  town. 
made  to  suck  a  iownj  means  to  the  port  of  that  town,  whe- 
ther the  vessel  is  able  to  reach  it,  or  is  obliged  to  discharge 
the  goods  in  boats.^     The  word  to  is  employed  not  only  to  »  santem*,  part. 
comprehend  the  whole  extent  of  sea  existing  between  the 
one  point  and  the  other,  but  also  to  exclude  all  places  more 
distant :   Sed  etiam  ad  excludendum  ulteriorem  progressum.^  67^"*S***'  ^^^' 

Arrival  at  Lazarettos  does  not  terminate  the  voyage.^  §  2.  Arrival  at 
For,  according  to  the  Ordonnance,  the  voyage  (so  for  as  « ci^i^]^]*tiiiie 
the  ship  is  concerned)  is  finished  only  when  the  vessel  is  Stils?'  ^^'  *' 
anchored  in  the  pprt  of  her  destination,  and  moored  to  the 
quay ;  and,  as  to  the  goods,  when  they  are  landed. 

A  vessel  was  freighted  at  Amsterdam  for  a  year,  at  the 
rate  of  1500  florins  per  month,  outward  and  inward  to 
Amsterdam,  to  go  to  different  ports  in  the  Ponent  and  the 
Mediterranean,  on  condition,  that  in  all  the  ports  where  she 
should  stop  to  discharge,  the  freight  earned  up  to  the  time 
should  be  paid  by  the  affreighter.  On  the  21st  September, 
1748,  the  vessel  arrived  in  the  bay  of  Marseilles.  She  was 
obliged  to  perform  quarantine  at  Pomm^gue.  The  goods 
were  carried  to  the  Lazaretto.  Finally,  on  the  30th  October  * 
following,  the  whole  entered  the  port.  Was  the  freight  sus- 
pended during  the  quarantine  ?  Sentence,  12th  November, 
1748,  condemned  the  affreighter  to  pay  the  freight  to  the 
30th  October,  the  day  of  the  entry  of  the  vessel  into  port, 
on  the  ground  that  the  stay  in  quarantine  did  not  terminate 
the  voyage. 

A  ship  is  put  in  quarantine.  The  ship's  clerk  takes  up 
his  abode  in  the  Lazaretto  to  guard  the  goods.  Who  is  to 
pay  for  the  subsistence  of  this  clerk  ?  Sentence  of  our  Ad- 
miralty, 30th  June,  1752,  decided  that  the  support  of  the 
clerk  was  a  charge  on  the  vessel,  because  the  voyage  was 
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§  3.  To  the 
French  isles. 

To  the  Levant. 


terminated  only  by  the  entry  into  port.  It  follows  that  the 
risk  of  the  vessel  is  at  the  charge  of  the  insurers  until  her 
entry  into  the  port ;  and  the  risk  of  the  goods  until  they  have 
been  landed  on  the  quay  at  the  place  of  tlieir  destination. 
But  the  insurers  are  not  responsible  for  the  expenses  of 
quarantine,  nor  for  losses  proceeding  from  contumacy. 

There  is  nothing  so  common  among  us  as  insurances 
out  from  Marseilles  to  the  Levant,  or  to  the  French  isles  of 
America f  with  clause  to  make  ports.  In  such  cases,  the  risk 
on  the  cargo  is  at  the  charge  of  the  insurers,  until  the 
goods  inward  are  entirely,  or  almost  entirely,  discharged  at 
a  place  in  the  Levant,  or  in  the  French  islands.  But  the 
risk  on  the  ship  is  not  always  terminated  by  the  arrival  of 
the  vessel  at  the  first  place  in  the  French  islands,  or  in 
the  Levant.  This  first  place  may  very  well  be  only  a  port 
for  trading  or  repose.  The  risk  on  the  ship  is  terminated 
inward,  only  after  the  cargo  has  been  landed  wholly,  or 
nearly  so. 

1.  Insurances  were  made  on  hull  and  cargo  of  the  ship 
Union,  Captain  Rebecq,  '^  out  from  Marseilles  to  the  French 
islands  in  America,  with  leave  to  the  captain  to  touch 
and  make  a  port  in  all  places  and  parts  he  might  think  fit ; 
the  insurers  taking  the  risk,  as  to  the  goods,  from  the  day 
they  have  been,  or  shall  be,  loaded  in  the  said  ship,  and,  for 
the  hull,  from  the  day  and  hour  the  said  ship  shall  sail  from 
Marseilles,  until  arrived  at  the  French  isles,  and  landed 
the  whole  in  safety^  The  vessel  arrived  at  St.  Mark,  in 
the  island  of  St.  Domingo.  A  considerable  part  of  the 
cargo  was  sold  there.  Thence  she  went  to  Leogane,  where 
the  sale  of  the  inward  cargo  was  continued  and  neariy 
finished.  There  remained  on  board  only  seventeen  casks  of 
wine.  The  captain  shipped  sixty  hogsheads  of  sugar  for 
return ;  but  not  being  able  to  complete  at  that  place  his 
cargo  outward,  he  went  to  the  little  Gouave,  where  the 
vessel  stranded  and  perished. 

The  insurers  inward  on  the  hull  were  proceeded  agaiost 
for  payment  of  the  loss,  on  the  ground  that  by  the  policy, 
their  risk  endured  until  the  ship  should  have  arrived  at  the 
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French  isles,  and  the  whole  been  landed  in  safety.    Now  the    Cbap.  Xlil. 

whole  had  not  yet  been  landed  in  safety^  since  of  the  cargo -' 

from  Europe,  there  remained  seventeen  casks  of  wine  on 
board.  The  insurers  answered,  that  the  risk  inward  on  the 
hull  had  been  terminated  at  Leogane,  where  the  sale  of  the 
cargo  from  Europe  had  been  completed;  that  the  seven- 
teen casks  of  wine  were  a  provision  for  the  return ;  and 
besides  that,  they  formed  only  a  matter  of  one  per  cent,  on 
the  entire  cargo.  Sentence  of  the  admiralty  at  Marseilles 
in  favour  of  the  insurers.  Arr^t  of  30th  June,  1744,  on  the 
report  of  M.  de  Regusse,^  affirmed  the  sentence.  *  Tom.  2,  p.  38t. 

2.  Insurances  had  been  made  on  the  hull  and  cargo  of  the 
frigate  Le  Deal  Caxtel, ''  the  insurers  taking  the  risk  on  the 
whokf  from  the  day  and  hour  that  the  said  frigate  shall 
have  begun  to  load,  until  arrived  at  the  French  islands  in 
America^  touching  and  making  port  wherever  it  shall  seem 
good  to  the  captain,  and  landed  the  whole  in  safety.*'  The 
vessel  arrived  at  St.  Louis,  in  the  island  of  St.  Domingo, 
where  she  commenced  the  sale  of  her  European  cargo. 
She  went  from  there  to  the  Cayes,  where  she  continued 
and  finished  this  sale,  with  the  exception  of  a  case  of  hats, 
which  was  again  put  on  board.  They  then  set  sail  for 
Port-au-Prince,  and  on  the  route  the  vessel  was  taken  by 
the  English.  Sentence  in  fevour  of  the  insurers.  Arr^t  of 
30th  June,  1763,  on  the  report  of  M.  de  Boutassy,  affirmed 
the  sentence,  on  the  ground  that,  as  respects  the  vessel, 
the  voyage  inward  had  been  terminated  at  Cayes,  where 
the  sale  of  the  European  cargo  had  been  almost  entirely 
finished. 

3.  In  November,  1760,  Gabriel  de  Silva,  merchant  at 
Bordeaux,  effected  insurance  at  Marseilles  for  42,800  livs., 
"  out  from  Bordeaux  to  the  French  isles  in  America,  touching 
and  making  port  in  all  places  and  parts  as  shall  seem  good 
to  the  captain,  one-half  on  hull,  and  one-half  on  cargo,  of 
the  vessel  Hewreux  Joseph,  Captain  Lacoste.'^  The  vessel 
left  Bordeaux,  and  arrived  at  Jacquemel  (in  the  island  of 
St  Domingo),  where  they  sold  part  of  the  cargo,  and  pur- 
chased twenty-six  bales  of  cotton,  which  were  loaded  in  the 
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_^ :_  sail  to  go  to  St.  Louis  to  continue  the  sale  of  the  goods 

from  Europe,  and  to  invest  the  proceeds  in  others.  On  the 
route  the  vessel  was  pursued  by  three  English  privateers. 
She  took  refuge  in  a  bay  near  Aquin,  where,  after  landing 
all  it  was  possible  to  unload,  the  captain  set  fire  to  the  ship, 
to  prevent  capture.  The  effects  saved  consisted  of  eighteen 
boxes  of  soap,  seven  boxes  of  candles,  twenty-six  baskets 
of  oil,  three  firkins  of  butter,  eleven  barrels  of  beef,  six 
casks  of  wine,  four  cases  of  hats,  divers  rigging,  and  the 
twenty-six  bales  of  cotton  taken  on  board  at  Jacquemel. 

The  insurers  maintained  that  the  voyage  inward  had 
been  terminated  at  Jacquemel,  where  the  loading  outward 
had  commenced  by  the  purchase  of  twenty-six  bales  of 
cotton ;  that,  consequently,  the  subsequent  loss  was  foreign 
to  them. 

The  assured,  for  whom  M.  Massel  pleaded,  answered, 
that  Jacquemel,  where  the  sale  of  the  European  cargo  had 
commenced,  was  to  be  considered  as  a  simple  intermediate 
port ;  that  the  26  bales  of  cotton  purchased  there  formed  a 
minimum^  incapable  of  characterizing  the  return  vo)rage; 
that  nothing  prevents  the  replacing  part  of  the  goods  of  a 
cargo,  by  those  of  countries  where  the  vessel  touches ;  that, 
in  a  word,  the  object  of  the  insurance  on  the  hull  for  the 
voyage  goings  could  have  been  answered  only  by  the  entire 
sale,  or  nearly  so,  of  the  goods  from  Europe.  Sentence  of 
30th  March,  1764,  condemned  the  insurers  to  pay  the  loss. 
Arr^t  of  28th  June,  1765,  on  the  report  of  M.  de  Boutassy, 
reversed  the  sentence.  But  this  arrdt  was  broken  by  the 
council,  and  the  assured  finally  gained  their  cause,  by  arr^t 
of  the  parlement  of  Bordeaux,  where  the  proceedings  had 
been  carried. 

Since  the  sale  of  the  cargo  inward  had  not  been  ter- 
minated at  Jacquemel,  the  departure  for  St.  Louis  was  to 
be  viewed  as  a  sequel  of  the  voyage  going  ;  consequently, 
the  insurers  were  properly  condemned  by  the  arrfit  of 
Bordeaux,  to  pay  the  sums  insured  by  them.  It  would 
have  been  otherwise  if  at  Jacquemel  the  inward  voyage 
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had  been  completed  by  the  entire  sale,  or  nearly  so,  of  the.  Chap.  Xlll. 
goods  from  France.  — Ifl: 1 

I  have  often  seen  insurances  made  on  cargo  out  from  §  4.  Agreement 
Marseilles  to  the  French  islands  in  America,  with  clause  to  on*Urgo^au" 
make  ports,  and  the  insurers  to  be  free  at  the  place  of  entire  ^  ^^  only  at 
discharge.    The  vessel  touches,  for  instance,  at  Martinique,  entire  diacharge. 
where  part  of  the  cargo  is  landed,  but  replaced  by  different 
commodities  of  the  country.      The  officers  and  crew  sell 
their  entire  ventures,  and  load  the  proceeds  on  board  the 
vessel ;  which  continuing  her  voyage  to  go  (for  instance)  to 
Cape  Francois,  perishes  before  arriving  there.    The  ques- 
tion is,  whether  the  insurers  inward  answer  for  the  loss. 
They  were  to  be  free  only  at  the  place  of  entire  discharge  ; 
hut  the  vessel  did  not  make  her  entire  discharge  at  Mar- 
tinique (t). 

I  think  the  insurers  on  cargo  will  be  responsible  for  the 
loss,  even  for  the  loss  on  the  goods  taken  on  board  at 
Martinique,  where  the  voyage  tiuward  had  not  been  ter- 
minated. But  the  insurers  on  the  private  ventures  shall 
not  be  held,  because  the  entire  discharge  of  these  was  made 
at  Martinique,  where  the  voyage  inward  was  determined 
with  respect  to  them.  If  they  had  intended  to  speak  of  the 
entire  discharge  of  the  vessel,  they  should  have  explained  it 
by  a  special  agreement.  Martinique  would  then  have  been, 
with  regard  to  them,  a  simple  intermediate  port.  So  if,  in 
imitation  of  the  agent  of  the  owner  of  the  cargo,  they  bad 
landed  and  replaced  only  part  of  their  goods. 


Section  XIX. 

DOUBLE  TERM. 

In  Section  1  of  the  present  Chapter  I  have  spoken  of  time 
limited,  with  designation  of  voyage ;  and  in  Chapter  III., 
Section  1,  of  insurances  with  tied  premium.      Let  us  now 

(i)  By  English  writers  the  terms  outward  and  inward  are  referred  to  the  place 
of  commenoement  of  the  voyage ;  but  in  French,  the  words  d  *entr£e  and  de  sortie 
are  wont  to  relate  to  that  ad  qusm* 
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Chap.  XIII.    examine  more  particularly  what  concerns  the  double  term, 

• — 1^  found  in  insurances  inward  and  outward. 

i  1.  If  there  ■  Policies  with  tied  premium,  from  France  to  America^  or 
tncHo  retro^*^  ^  *^®  Levant,  and  return  to  France,  with  clause  to  make 
g»<^  ports,  to  deviate^  and  to  retrograde,  confer  on  the  captain 

liberty  to  make,  not  only  on  the  route,  but  also  in  the 
Levant,  or  in  America,  all  the  ports  which  are  suitable  to 
his  expedition. 

In  1712,  the  Sieur  Gleize,  merchant  at  Marseilles,  had  per- 
mission to  fit  out  the  king's  ship  La  Meduse,  He  effected 
insurances  on  the  equipment  and  cargo,  out  from  MarHniqui 
to  Spanish  America,  ajid  return  to  Provence  ;  permission  to 
the  captain  to  touch  at  all  places,  to  deviate,  and  to  retnh 
grade.  The  vessel  left  Martinique,  went  to  Surinam  and 
Berbice,  and  returned  to  Martinique ;  she  then  proceeded  to 
St.  Eustache  and  Curasao,  next  to  Carthagena  and  Porto- 
Bello,  and  finally  to  St.  Marthe,  where  she  was  wrecked. 
Arrets,  rendered  by  the  parlement  of  Aix,  15th  June, 
1715,  and  in  June,  1723,  condemned  the  insurers  to  pay 
the  loss. 

The  Sieur  Labb6,  merchant  at  Rochelle,  had  effected  in- 
surances on  the  ship  TamerUm,  out  from  Rochelle,  to  go 
on  a  smuggling  voyage  to  the  Bay  of  Campeachy,  and  other 
parts  of  New  Spain,  and  to  return  to  Rochelle,  with  clause 
to  touch  at,  deviate,  and  retrograde.  The  vessel  touched  at 
first  at  St.  Domingo ;  from  there  she  went  to  the  coasts 
of  Campeachy,  then  to  the  Gulf  of  Honduras,  and  thence 
to  the  Bay  of  Truxillo.  Afterwards  she  directed  her  course 
for  the  Mississipi,  where  she  arrived  ;  then  to  Martiniqwe, 
next  to  Curasao,  then  to  Porto-Bello,  to  Chagres,  to  the 
coasts  of  Carthagena ;  and  finally,  on  the  23rd  June,  1744, 
she  was  captured  by  the  English.  Sentence,  rendered  by 
our  Admiralty,  13th  February,  1754,  condemned  the  in- 
surers to  pay  the  loss.  They  objected  the  deviation.  They 
were  answered  by  reference  to  the  clause  in  the  poUcy,  and 
to  the  object  of  the  voyage  insured. 
$  2.  If  there  is  In  1777,  the  Sieurs  Audibert  effected  insurance  for  37^200 
mDctf  a  port.**  ^  liv.  "  out  from  Bordeaux  to  the  continent  of  North  America^ 
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and  return  to  Bordeaux,  touching  and  making  port,  as  well    Crap.  XIII. 

in  going  as  in  returning,  at  all  places  and  parts  that  shall '— 

seem  good  to  the  captain ;  and  it  is  three-eighths  on  the 
hull,  and  five-eighths  on  cargo,  of  the  vessel  La  Felicitij 
Captain  Peurieux,  or  other  for  himJ^  The  vessel  arrived  at 
Salem,  in  New  England,  and  the  entire  cargo  was  landed 
there.  Captain  Peurieux  remained  at  Salem  to  sell  the 
goods.  He  sent  the  vessel  in  ballast,  under  command  of 
the  mate,  Olivier,  to  take  in  a  cargo  of  rice  at  Charles- 
Town,  in  South  Carolina.  The  next  day  but  one  after  her 
departure  the  vessel  was  taken  by  the  English. 

The  insurers  on  the  hull,  proceeded  against  for  payment 
of  the  loss,  maintained —  1.  That  it  did  not  appear  for  what 
place  the  cargo  of  rice,  which  the  vessel  went  to  take  in 
at  Charles -Town,  was  intended.  2.  That  from  Salem  to 
Charles -Town  is  200  leagues;  that  this  route  was  overrun 
with  privateers,  and  that  it  was  an  intolerable  excess  to 
give  to  the  clause  to  make  portSy  and  to  the  reduplication 
of  the  term,  a  meaning  which,  under  the  circumstances  of 
the  case,  tended  to  multiply  infinitely  the  risks  of  the  in- 
surers. 3.  They  excepted,  in  addition,  to  a  voluntary  change 
of  the  captain.  The  two  latter  grounds  were  rejected  by 
our  Admiralty.  The  sentence,  rendered  13th  January,  1780, 
ordered,  '^  that,  before  pronouncing  judgment,  the  Sieurs 
Audibert  should  prove  the  real  destination  of  the  vessel,  on 
leaving  Salem,  in  the  month  of  March,  1780." 

From  this  it  is  to  be  inferred,  that  if  the  cargo  which  the 
vessel  went  to  take  on  board  at  Charles-Town  was  destined 
for  Bordeaux,  the  loss  would  be  at  the  charge  of  the  in- 
surers, by  virtue  of  the  clause  in  the  policy. 

Arrfit  of  26th  May,  1781,  on  the  report  of  M.  Pazery 
de  Tborame,  affirmed  the  sentence ;  and  decided,  therefore, 
that  if  the  vessel  went  from  Salem  to  procure  at  Charles-  * 
Town  her  outward  cargo,  the  insurers  should  answer  for 
the  capture,  because  of  the  clause  allowing  the  captain  to 
make  ports  as  well  in  going  as  in  returning :  a  clause  which 
entitled  him  to  thread  the  whole  continent  of  North  America, 
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Cbap.  XIII.  provided  it  was  in  the  business  of  his  inward  cargo,  or  to 
— — '—  procure  that  outward. 

If  by  this  means  the  risk  of  the  insurers  became  infinitely 
multiplied,  they  had  only  themselves  to  blame  for  having 
adopted  the  agreement  inserted  in  the  policy.  General 
clauses  are  to  be  taken  in  their  universality,  in  all  points 
not  prohibited  by  law,  nor  contrary  to  the  nature  of  the 
contract 

The  Sieurs  Audibert  proved  extra-judicially  that  the  cargo 
of  rice  was  intended  for  Bordeaux,  and  the  insurers  paid 
the  loss. 


Section  XX. 

MAY  THE  LOSS  AT  THB  SAME  TIME  HAPPEN  INWARD  AND 

OUTWARD  ? 

^1.  The  goods  M.  de  Regusse  says,^  ''  that  a  ship  cannot  perish  at  the 
perish  respec-  same  time  inward  and  outward.  Not  so,"  adds  be,  **  with 
and  ouiwan?  insurances  on  goods ;  for,  particularly  when  the  ship  has 
1  Tom.s,  P.S85.    liberty  to  make  a  port,  there  may  be  on  board  goods  inward 

and  outward  at  the  same  time,  which  occasions  the  aban- 
donment of  both.  This  was  the  case  of  the  arrSt  in  the 
case  of  BouUe,  on  the  report  of  M.  de  Gallice,  rendered 
10th  June,  1727,  which  condemned  the  insurers  inward 
and  outward  at  the  same  time,  each  for  the  goods  that  con- 
cerned them." 

This  arr^t  was  rendered  in  the  case  of  insurances  respec- 
tively made  on  the  goods  inward,  and  on  those  outward, 
of  the  ship  Le  Crrand-Contentf  Captain  Boulle.     She  had 
touched  at  Cayenne,  where  two-thirds  of  the  inward  cargo 
were  sold,  and  where  the  captain  purchased  goods  for  the 
cargo  outward.      She  again  set  sail  to  go  to  Martinique, 
'  there  to  complete  her  outward  cargo.      She  was  wrecked 
on  the  coast  of  Surinam,  having  on  board  goods  outward 
and  inward.     The  respec4;ive  insurers  on  cargo  were  con- 
demned to  pay  the  loss. 
$  2.  The  vessel       But  it  was  Otherwise  with  insurances  made  on  the  hull 
inward  nnd        of  this  vesscl.     The  insurances  outward  were  declared  free 

outward. 
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by  arrfit  of  18th  May,  1727,  which  condemned  only  the  in-    Chap.  XIII. 
surers  inward  on  the  hull  to  pay  the  loss,  because,  as  M.  de  — ^^ — — 


Regusse  observes,  a  vessel  cannot  peiish  at  the  same  time 
inward  and  outward;  for  the  vessel  is  a  kind  of  civil 
person,  whose  state  is  indivisible.  This  principle  dictated 
the  sentence  reported  in  Chap.  XII.,  Sect  38. 

If  by  means  of  the  agreements  stipulated  in  the  policies  i  3.  General 

,  observatioDii* 

inward,  and  in  those  outward,  insurances  made  separately 
on  the  hull  are  found  in  concurrence,  and  the  vessel  pe- 
rishes after  having  landed  part  of  the  inward  goods,  and 
received  part  of  her  outward  cargo,  is  the  loss  on  the  hull 
common  to  the  underwriters  of  the  respective  policies  ? 

1.  I  consider  that  if  the  visit  (k)  of  inspection  prescribed 
by  the  R^glement  of  12th  January,  1717,  and  the  Decla- 
ration of  1779,  had  already  taken  place,  the  insurers  in- 
ward would  be  free,  and  the  loss  on  the  ship  would  be  for 
account  of  the  insurers  outward  only,  because  from  the 
moment  of  this  visits  the  return  voyage  being  proclaimed, 
part  of  the  inward  goods  would  be  still  found  on  board 
only  because  they  could  not  be  sold,  and  it  was  necessary 
to  bring  them  back.  It  suffices  then  that  after  the  visit 
made,  the  vessel  has  begun  to  take  in  her  cargo,  to  confine 
the  liability  to  the  outward  insurances. 

2.  If  the  vessel  not  entirely  discharged  has  not  yet  been 
visited,  the  insurances  inward  on  the  hull  continue  to  run, 
although  by  accident  they  have  taken  on  board  some  goods 
intended  for  the  outward  cargo.  The  arr6t  of  28th  May, 
1717,  cited  above,  applies  here. 

3.  If  the  vessel  be  in  a  place  where  it  is  impossible  to 
make  the  visit  prescribed  by  the  R^glemens,  and  she  pe- 
rishes after  having  discharged  half  her  inward  and  re- 
ceived half  her  outward  cargo,  I  should  believe  that  the 
insurers  inward  alone  would  be  bound  for  the  loss,  because 

(fc)  Intended  to  evidence  the  state  of  seaworthiness  of  every  French  vessel 
leaving  a  port  in  France  or  in  the  French  colonies,  and  thus  to  forestall  the 
exceptions  of  underwriters  on  this  point.  It  was  devised,  we  are  informed,  as 
a  defence  to  the  merchants,  who  complained  of  dishonest  subterfuges  on  the 
port  of  insurers.  But  hardly  bad  the  fence  been  erected,  when  the  dishonesty 
and  complaints  changed  sides. 

QQ 
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Chap.  XIII.    it  is  more  natural  to  give  continuance  to  a  pending  risk, 

'■ '- —  than  existence  to  a  future  one(Z).     If  the  vessel  has  already 

received  on  board  much  more  of  the  outward  than  there 
remains  of  her  inward  cargo,  the  insurers  outward  alone 
will  be  responsible  for  the  loss  of  the  ship :  A  prceponde- 
rante  res  judicatur. 

To  give  rise  to  the  questions  now  stated,  it  must  be 
supposed,  on  the  one  hand,  that  the  ship  has  been  insured 
inward,  until  she  shall  have  made  her  discharge;  and  on 
the  other,  that  she  has  been  insured  outward  Jrom  the  mo- 
ment she  shall  have  begun  to  tahe  in  cargo  for  her  return. 
For  the  rest,  we  should  be  determined  in  these  cases  by 
the  circumstances,  and  the  varying  agreements  contained  in 
the  policies,  without  forgetting  that  the  hull  of  the  vessel 
can  never  perish  inward  and  outward. 

(0  *'  Why  not/'  says  M.  Pazery,  *'  divide  the  loss  in  this  case  V*  But  this 
would  not  satisfy  the  rights  of  the  parties.  The  point  that  here  divides  the  inward 
and  outward  passages  will  depend  on  a  question  of  intention.  The  vitit  prescribed 
by  the  French  laws  would  seem  to  be  a  good  test  of  this.  But  when  the  viaiit 
cannot  be  had,  the  rule  laid  down  by  the  text  seems  more  arbitrary  than  just. 
The  vessel  may  receive  at  an  intermediate  port  goods  intended  for  return  before 
she  intends  to  commence  the  return  voyage ;  and  so  she  may  retain  on  board 
goods  belonging  to  her  inward  lading  after  she  has  actually  begun  her  outward 
voyage.  The  clauses  in  the  policies  declaring  that  the  risk  shall  cease  as  soon 
as  the  vessel  has  discharged  her  cargo,  and  commence  as  soon  as  she  begva 
loading  for  rttum  respectively,  are  terms  of  description  of  the  voyage  insured 
that  cannot  on  any  ground  of  reason  be  extended  to  a  discharge  or  boding 
plainly  unconnected  in  point  of  time  with  that  voyage ;  for  the  vessel  may  dis- 
charge her  cargo  in  the  middle  of  the  ocean  certainly  without  completing  the 
inward  voyage.  So  in  the  same  place,  by  transhipment  from  another,  she  may 
load  goods  for  return,  but  continue  her  route,  and  yet  it  could  not  be  said  she 
had  commenced  her  return  voyage.  These  phrases  must  necessarily  be  taken  in 
connection  with  the  term  set  to  the  voyage  elsewhere  in  the  policy,  and  with  the 
clause  to  touch  and  stay  equally  contained  in  it. 
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CHAPTER  XIV. 

PROOF  OF  LOSS. 


Thbrb  is  no  doubt  that  the  assured  is  bound  to  prove  the 

loss  he  alleges.^     But  what  is  to  be  the  form  and  nature  of  »  Art,  56.  h.  t. ; 

^  ...  Marq.  lib.  2,  cap. 

this  proof?     In  the  first  place,  it  is  certain  that  in  this  iot°58-*CMal^I| 
matter,  the  solemnities  prescribed  by  the  civil  law  (a)  are  ^^'  ^'  °*  ^* 
not  of  force.     Those  established  by  the  law  of  nations 

suffice  '  '  laint  sect.  S,  f 

3. 

Shipwrecks  have  at  times  no  other  witnesses  than  the 
heavens  and  the  sea.  The  distance  of  places,  the  nature  of 
events,  ignorance  of  legal  formalities,  the  impossibility  that 
often  exists  of  satisfying  them,  the  circumstances  of  fact 
which  vary  as  much  as  tempests,  all  oblige  the  magistrate 
not  to  be  too  severe  on  the  subject  of  the  character  of 
proofs.  But  as  nothing  is  so  contrary  to  justice  as  the 
arbitrary  will  of  man,  legislators  have  endeavoured  to 
establish  in  the  matter  certain  general  rules,  from  which  it 
is  permitted  to  stray  only  the  least  that  is  possible : 
Opartet  recti,  positas  leges  omnia  terminare,  et  qudm  pau- 
cissima  committerejudicantibus.^  >  stnccha,  gL  27, 

n.  6. 


Section  I. 

TEXT  OF  THE  ROMAN  LAW  ON  THE  SUBJECT  OF  PROOFS  OF 

LOSS. 

It  is  difficult  to  seize  exactly  the  meaning  of  the  law  2, 
C.^  de  naufragiis,     Cujas  has  confined  himself  to  making  »  l.  2,  c.  de  nwi- 
on  this  text  some   slight   notes,  which  are  repeated  by 
Godefroi.     This  is  the  way  in  which,  I  think,  this  law,  so 
oflen  cited  in  matters  of  insurance,  should  be  interpreted. 

(a)  5c.  municipal  law. 

Q  q2 
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Chap.  XIV.         If  a   captain,   charged  with  transporting   commodities 
{denries)   destined   for   the   fisc  (a),    alleges   that  he  has 


suffered  shipwreck :  Si  quis  navicularius  naufragium  se 
substinuisse  affirmet ;  he  is  to  hasten  to  present  himself 
before  the  judge  of  the  place  where  the  disaster  occurred — 
Provincicp  Judicem,  ejus  videlicet  in  qud  res  offitur,  adire 
festinet,  and  to  prove  by  witnesses  before  this  judge  the 
truth  of  the  accident :  Ac  probet  apud  eum,  testibusy  eventttm. 
In  case  of  dispute  as  to  the  truth  or  cause  of  the  shipwreck, 
the  proceedings  shall  be  carried  before  the  tribunal  of  the 
prefect:  Relatioque  etiam  ad  sublimissimam  referatwr prtt" 
fecturam.  No  means  shall  be  neglected  of  ascertaining 
the  truth  of  the  fact.  But  the  prefect  shall  render  his  judg- 
ment within  the  space  of  one  year :  Ita  ut  intra  anni  spatutm 
competens  dispositio  procedat.     (These  words  signify,  abso- 

>  ci^M,  ibid.        bttio,  vel  condemnatio.y    If,  through  tlie  negligence  of  the 

advocate  of  the  fisc,  the  term  of  one  year  elapses,  without 
the  prefect  having  given  his  judgment,  the  captain  shaU  be 
discharged  from  all  ulterior  interpellation,  and  from  all  pur- 
suit :  Q^od  si  per  negligentiam,  prtsfinitum  anni  spatium 
fortasse  claudatur,  supervacuas  serasque  interpeUationeSf 
emenso  anno,  placuit  non  admitti. 

Every  time  a  shipwreck  shall  happen,  the  judge  having 

s  L.  s,  c.  eodem.  jurisdiction   in  the  premises'  shall  inquire  into  the  truth 

and  cause  of  the  accident,  by  examining  two  or  thcee  of 
the  mariners  :  Quotiens  obruta  vel  submersa  fluctibus  navi, 
examen  adhibetur  competentis  jttdicis,  duorum  vel  trium 
nautarum  quctstione  habita.  He  shall  listen,  by  preference, 
to  the  masters  of  the  vessels,  who  are  more  competent  than 
any  other  to  give  the  proper  explanations :  Circa  magistros 
navitan,  quibus  est  scientia  plenior,  immoretur.  In  de&ult 
of  masters,  he  will  take  the  depositions  of  the  other  ma- 
riners :  Qui  si  fatali  sorte  defuerinty  in  alios  inquisitio 
transferatur.  If  the  masters  and  mariners  have  been 
swallowed  up  by  the  waves,  the  judge  is  to  cause  to  be 

(a)  Denr^ei  signifies  properly  the  crops  or  produce  of  cullirtted  Uod. 
Thejite  was  the  public  treasury,  but  it  often  held  in  store  other  things  besides 
money  and  treasure. 
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called  before  him  the  children  of  those  who  have  suffered    Chap.  XIV. 
such  a  calamity,  in  order  to  learn  from  their  mouths  the — — 


circumstances  of  which  they  shall  have  had  the  means 
of  informing  themselves,  concerning  the  shipwreck  alleged 
by  the  contractor  or  agent  who  had  been  charged  with 
shipping  the  merchandize  (fiscal) :  Sani  si  universos  vw- 
lentia  tempestatis  obruerit :  ne  Veritas  lateat,  a  liberis  nau- 
tarwn,  sive  magistrorum  intra judicia  constitutis,  super  eorum 
qtueratur  interitUy  quos  navicutarius  naufragio  periisse  con- 
tendit,  Magistri  navis  were  what  we  call  at  the  present 
day  supercargoes.  There  might  be  several  of  them  on 
board  one  vessel.  Navicutarius  was  properly  the  master, 
who  had  the  care  of  directing  the  navigation,  and  con- 
ducting the  vessel.  But  in  the  text  I  am  explaining,  I 
think  this  word  signifies  the  fitter-out  (armateur),  or  under- 
taker of  the  maritime  expedition. 

Legal  proceedings  in  the  matter  of  shipwreck*  are  to  be  *  i- «.  c  eod. 
commenced  and  judged  summarily :  levato  velo.  Those 
convicted  of  having  pillaged  shipwrecked  effects  are  to  be 
punished  according  to  circumstances.  But  all  is  to  be  ter- 
minated in  this  respect  within  the  space  of  two  years,  intra 
biennium,  on  pain  against  the  judges  of  answering  therefor 
in  their  own  persons. 

Such  I  believe  is  the  literal  sense  of  these  laws.  They 
were  promulgated  with  a  view  to  the  vessels  which  trans- 
ported to  Rome  the  tributes  and  other  commodities  belong- 
ing to  the  treasuiy  :  species  fiscales  :*     It  is  only,  then,  in  »  cuJm.  Pereiiui. 

•^  and  other  doctorti 

the  way  of  argument  that  the  text  found  under  this  title  »*>^**- 
of  the  code  can  be  adapted,  in  certain  respects,  to  our 
usages. 

The  Consolato^  admits  the  testimony  of  the  mariners  to  •  consouto,  ch. 
prove  the  accidents  which  happen  at  sea.    The  Ordonnance 
of  Wisbuy^  admits  the  testimony  of  the  people  on  board  the  '  otAoh.  de  wu- 
vesself  for  all  that  happens  on  the  voyage,     "  He  that  has 
effected  insurance,"  says  the  R^glement  of  Antwerp,  "is 
bound  to  verify  the  loss,  by  certificate^   attestations^   or 
credible  tmtnesses."^     The  assured,   says  the   Guidon,  is  •  R*»-  d'Anyew, 
to  furnish  valid  attestation  of  the  loss  or  capture,  containing 
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Chap.  XIV.    the  place  and  hour  of  its  occurring ^  if  it  may  be.^   It  admits 
'  *  -  the  deposition  of  the  mariners  only  in  default  of  other  wit- 


!•  p.  287.  ^         nesses.^°    The  Ordonnance  of  1684"  directs  the  greffiers  of 
3, 2t?  15.*  ^*°^    ^®  Admiralty  to  keep  a  registry  of  the  reports  which  cap- 
p  408?"*  ^**™^*  tains  are  bound  to  make  on  return  from  a  voyage}'^ 
Ordonnance  of       The  Ordonnance  de  la  Marine  has  various  provisions  in 

connection  with  this  subject.  All  masters  of  vessels^  entering 
ports  where  there  are  French  consuls^  shall  make  a  report 
of  the  voyage ;  if  French  ports,  to  the  lieutenant  of  the  Ad- 
miralty within  twenty-four  hours ;  in  which  shall  be  declared 
the  place  and  time  of  departure,  the  burden  and  cargo  of  the 
vessel,  the  route  taken,  the  hazards  run,  disorders  occurring 
on  board,  and  all  the  considerable  circumstances  of  the 
voyage ;  if  the  vessel  has  put  into  any  port,  the  cause  thereof. 
The  verification  of  these  reports  may  consist  in  the  deposi- 
tions of  the  crew,  or  otherwise.  The  master  shall  not  be 
constrained  to  verify  his  report,  but  reports  not  verified 
shall  not  operate  to  discharge  the  master.  No  master  shall 
unload  any  merchandize  after  arrival,  before  making  his 
report,  unless  in  a  case  of  imminent  peril.  The  jproc^- 
verbal,  or  inventory  of  the  effects  saved,  shall  be  made  in 
presence  of  the  master,  if  any  there  be ;  if  not,  in  that  of 
the  nearest  of  the  crew.  The  judges  shall  inform  themselves 
»« Tit.  det  auur.    of  the  cause  of  the  shipwreck,  or  stranding.     Art.  66^* 

obliges  the  assured  to  prove  the  shipment  and  the  loss, 
"  *»•  '•  (without  saying  how).    Art.  67"  requires  the  assured  to 

produce  to  the  insurers  the  documentary  proofs  of  the  lading 

and  the  loss  (without  explaining  what  these  documentary 

"h.  t.  proofs  shall  consist  of).    Art.  6P^  admits  the  insurer  to 

contradict,  by  proof,  the  attestations  communicated  on  the 
part'  of  the  assured  (without  saying  what  the  said  attesta- 
tions are  to  be). 


Section  II. 

OF  THE  CONSULATE,  OR  REPORT. 

§  I.  Etymology.      In  Italy  and  in  Provence  they  term  consulate  what  the 

Ordonnance  calls  report ;   because  this  kind  of  inquiry  is 
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conducted  in  Italy  before  the  magistrates  of  the  Consolato    Cbap.  xiv. 
del  Mare  ;  and  in  the  Levant  before  the  consuls  of  France  : '- — '- — 


C0N8ULATUS9  d  consulibus  retirieri  solitis  in  partubus,  vel 
maritimis  emporiis  per  nationes  vel  mercatares,  nomen  re- 
cipit.^  i  ^^^T^'  ^' 

The  Guidon  says,^  that  in  consulates  "  great  abuses  are  Abuse  of  the 
committed :  that  by  means  of  these  masters  of  vessels  ,  ^  g^  ^  j 
throw  every  misfortune  on  the  winds  and  waves  and  fortui- 
tous causeSf  to  free  their  vessel  from  contribution  for 
averages ;  that  the  merchant  shippers  who  commonly  have 
the  master  of  the  vessel  at  their  devotion^  cause  them  to  be 
drawn  up  according  to  their  mind,'' 

The  consulate  is  to  be  made  before  the  magistrate  of  the  §  2.  Thecon- 

sul&te  18  to  be 

first  place  arrived  at:  Navicularius  .  .  •  Provincicejudicemf  made  at  the  fint 
eius  scilicet  in  qu&  res  agitur.  adire  festinet.^    It  is  to  be  ^^  *"*^®^  ^ 

"^  ^  -:/  >  J  «  L.  2,  C.  de  nauf. 

made  at  the  port  of  arrival^  or  at  the  intermediate  port^  «  Art.  27.  des 

Masters  of  vessels  and  other  mariners^  says  Cleirac,  who  and6,dMco'ng6t. 

have  made  shipwreck,  are  bound  by  the  laws  of  the  sea 

to  make  judicial  attestation  of  all  that  has  happened  to 

them ;    and  this  at  the  first  port  they  land  at?      If,  at  the  ^f^^^^'^^\ 

first  place  of  landing  there  is  no  judge,  the  consulate  is  to  Ji.'*'  Roccu.,  n. 

be  made  in  the  nearest  place.^     The  master  must  address  Before  a  com- 

.  .     .  .  petent  judge. 

himself  to  the  proper  magistrate  -^  if  in  a  foreign  port,  •  casaregis,  disc. 
where  there  is  no  French  consul,  before  the  judge  of  the  *  l.  s,  c.denauf. 
place,  though  the  subject  of  a  foreign  power.s  IndTc^S^iirf; 

Valin  says,^  that  in  "  countries  where  there  is  no  French  BSSSSfkfw?' 
consul,  nor  vice-consul,  tlie  French  captain  is  to  make  his  n.  ss. 
report  before  a  magistrate  of  the  country.     If  he  fails  in  *  ^"^^  ^*  ***' 
this,  the  fault  cannot  be  repaired."    This  author  cites  an 
arr^t  of  the  parliament  of  Aix,  under  these  circumstances. 

The  Sieurs  Pont-Leroy  &  Co.  eflFected  insurances  at  Mar- 
seilles on  the  hull  and  cai^o  of  the  ship  Le  Victorieux, 
Captain  Hais,  of  Nantes,  '^  out  from  Painboeuf  to  the 
French  isles  of  America,  and  return  to  Painboeuf,  touching 
and  making  port  as  well  inward  as  outward,  in  all  parts 
and  places  the  captain  shall  see  fit,  and  leave  to  touch 
inward  at  Guinea.'^  The  vessel  arrived  at  tlie  coast  of 
Jouida  in  Africa,  where  she  lost  her  launch  and  several 
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Chap.  XIV.    cables.    The  captain  bought  450  negros ;  ninety  of  whom 

'- — '- —  died  on  shore.     The  disease  attacked  the  crew.    Tliey  set 

sail,  and  put  into  Prince's  Island  (belonging  to  the  Portu- 
guese) in  a  pitiable  condition.  The  captain,  after  having 
consulted  with  his  officers,  and  without  making  his  con- 
sulate, sold  to  a  Portuguese  merchant  the  vessel  and  the 
negros.  The  purchaser  sent  the  vessel  to  the  Brazils,  ano 
she  was  taken  by  a  privateer. 

The  assured  maintained — 1.  That  there  was  necessity  to 
sell  the  vessel,  seeing  the  bad  condition  in  which  she  was, 
and  the  small  number  of  the  crew,  several  of  whom  had 
died.  2.  That  the  change  of  voyage  had  resulted  from 
this  peril  of  the  sea.  3.  That  the  truth  of  the  fact  was 
shown  both  by  the  procis-verbal  of  the  officers  drawn  up 
at  Prince's  Island,  and  by  a  consulate  made  at  Nantes. 
Arrfit  of  27th  June,  1724,  on  the  report  of  M.  de  Lenfismt, 
confirmatory  of  the  sentence  of  the  admiralty  at  Marseilles, 
dismissed  the  insurers  from  the  suit  M.  Ganteaume,  an 
eminent  advocate  of  the  parlement  of  Aix,  who  was  con- 
cerned in  the  case,  noted  with  his  own  hand  at  the  bottom 
of  his  printed  mtmoirey  that  tliis  arr6t  had  defeated  the 
assured,  on  the  ground  that  a  consulate  ought  to  have  been 
made  at  Princes  Island  before  the  Portuguese  commandant. 

1  ought  to  add  that  this  arr^t  may  have  had  another 
w Tit. d« capi-  niotive.  Art.  19**^  directs,  "that  in  no  case  may  the  cap- 
tain sell  the  ship,  unless  by  virtue  of  special  procuration 
from  the  owners."  But  Captain  Hais  had  sold  the  vessel 
without  the  order  of  his  owners.  He  had  rendered  himself 
then  guilty  of  baratry.  He  had  broken  up  the  voyage, 
and  had  released  by  his  own  act  the  insurers  from  their 
obligation. 

I  should  think,  however,  that  if  a  vessel,  which  finds 
herself  in  a  very  distant  country,  was  incapable  of  navi- 
gating to  the  end  of  returning  to  France,  but  not  so  as  to 
being  able  to  make  some  other  small  voyage,  the  judges  of 
the  place  would  have  power  to  order  her  sale,  which  would 
be  more  advantageous  to  the  owners  than  if  she  were 
broken  up.     But  this  would  require  a  decree  of  the  judfi^e 


taines. 
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rendered  upon  a  particular  examination  of  the  facts.     No-    Chap.  XIV. 

thing  of  this  is  found  in  the  case  of  the  arr6t  cited ;  and  in  —  -'- — 

this  case  I  do  not  think  that  the  action  of  abandonment 
would  lie  against  the  insurers,  because  neither  Art.  46,^^  "^^-t- 
which  is  to  be  taken  strictly,  nor  the  Declaration  of  1779, 
speaks  of  this  peril  of  the  sea.  In  order  that  innavigability 
should  give  ground  for  abandonment,  it  must  have  been 
pronounced  by  the  judge,  and  the  vessel  be  out  of  a  state 
for  service. 

The  assertion  of  the  captain  alone  does  not  suffice  to  $  3.  The  coo- 
show  the  loss.    The  disaster  must  be  verified  by  witnesses:  verified. 
Probet  testibus  eventum?*    **  Reports  not  verified  shall  not  m^.*'  ^'  ** 
he  accredited  to  discharge  masters.*'    Thus,  as  a  general  "  An.  8,  du 
rule,  the  insurers  do  not  answer  for  the  disaster,  but  so  far  ^  Rooeos,  n.M; 

Cauregb,  diac 

as  it  is  proved  by  witnesses.**    The  disaster  is  to  be  proved  i*«»  »•  i*- 
by  the  deposition  of  two  or  three  witnesses :  Duorum  vel  ^JneMet?"^ 
tritan  nautarum  qumstione  habita,^    One  witness  may  suf-  ^  l.  s,  c.  de 
fice,  according  to  circumstances,  if  it  be  not  possible  to 

have  more.*6  "  n'S^'  '*^- 

The  law  3,  C  de  naufrag,  directs,  that  the  masters  shall  What  witoew 
be  heard  in  preference,  and  that  it  is  only  in  default  of 
these  that  recourse  is  to  be  had  to  the  testimony  of  the 
other  mariners.     The  Guidon  *^  directs,  that  recourse  shall  "  Guidon,  p.  isr. 
not  be  had  to  the  evidence  of  the  crew,  but  in  default  of  „  ^  ^  *° 
all  other  witnesses.     But  the  Consolato*^  and  the  Ordon-  *  Art.  7,  de« 

cong^t. 

nance  of  Wisbuy  *^  admit  the  testimony  of  the  people  on  « Luca  de  Penn*. 
board  the  vessel ;  and  this  rule  is  adopted  by  the  Ordon-  liui,  corvinus, 

Roccus,  De  LucSi 

nance  de  la  Marine.*®    Such  is  the  general  doctrine.**  L«>cceniui  and 

°      ^  others. 

The  law  3,  C  de  naufrag,  after  having  decided  that  to  How  to  hemr 
show  the  shipwreck,  it  suffices  to  hear  two  or  three  wit-  ****  witneawsl 
nesses,  observes,  that  an  intelligent  and  attentive  judge 
will  know  so  well  how  to  interrogate  and  examine  the  two 
or  three  witnesses  that  he  shall  cause  to  appear  before  him, 
that  he  will  not  have  need  to  hear  a  greater  number:  Quid 
est  enim  quod  non  abundi  intra  prafinitum  numerum,  solers 
qtUBsitor  inveniat?  The  attentive  and  intelligent  judge, 
solers  qtuBsitor,  will  interrogate  the  witnesses  one  after  the 
other.     He  will  cause  to  be  explained  to  them  all  the  cir- 
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Chap.  XIV.    cumstances  of  the  disaster  alleged  by  the  captain.     He  will 
^^'    '      know  how  to  make  the  truth  triumph :  Veritatem  e  latebris 


«LucadePenn«.  suis  cxigere  debet  ;^  and  will  leave  nothing  to  be  desired 

in  this  kind  of  inquest,  which  is  to  serve  for  title  to  the 
parties  interested. 

The  rule  that  directs,  that  in  civil  matters  the  witnesses 

»  Peckini,  Laca  shall  not  be  heard  until  after  the  litis  contestation  does  not 

de  Penna,  Pero- 

■ius  and  Cor-       apply  to  the  casc  of  maritime  disasters.** 

▼inua.  . 

§  4.  Is  it  neces-  If  the  disaster  has  happened  abroad,  and  the  parties 
th7i>art!«"inte^  i^^^rested  are  absent,  there  is  no  need  to  summon  them.** 
rested?  If  the  parties  interested  are  present  on  the  spot,  propriety 

87;Pere8hu.n.7;  sccms  to  require  that  they  should  be  summoned  to  watch 
RAte  £  o«iiM,     the  proceedin&:s :  Seats  est  si  casus  evenit,  ubi  pars  fuerit 

dec.  8,  n.  17.  ^  ^  ^  .      ^  i,, 

»  Roceus«  n.  S9;  pTiSsens;  uom  tunc  debent  recipi  testes  parte  dtata,^  These 
dito,  diM.  ni,      authors  add,  that  if  it  has  been  omitted  to  summon  the 

n.  12;  CaiaregU,  i  •      j    /•  <• 

diae.  1,11. 38.        parties  interested,  being  present  in  the  place,  this  defect  of 

formality  (according  to  circumstances)  is  no  objection,  pro- 
vided the  evidence  of  the  witnesses  thus  heard  be  sustained 
by  circumstantial  proofs  (adminiculis),  which  demonstrate 
its  sincerity.^ 

«DeLuca,de  Here  is  a  rather  remarkable  case.     In  July,  1767,  the 

credito,  disc.  Ill,      -^.  -rki  ^     o     r"^  /y»  i»  /*         rkt    Ad-\r\  !• 

n.  12;  casaregis,    Sieurs  Kabaud  &  Co.  enected  insurance  for  21,400  nvres 

dlM.  l,n.  40.  ^  ' 

out  from  Dunkirk  to  Marseilles  on  cargo,  consisting  of 
com,  of  the  vessel  La  Charlotte,  Captain  Taveau,  free  to 
the  insurers  of  average  under  ten  per  rent,,  to  pay  only  the 
surplus  of  this  rate.  On  the  25th  of  the  same  month,  the 
vessel  left  Dunkirk.  In  the  Channel  she  encountered 
storms.  She  put  into  Cherbourg,  and  was  afterwards 
obliged  to  stop  at  Cadiz,  next  at  Carthagena,  and  then  at 
Mahon.  At  length,  on  the  21st  November  following,  she 
arrived  at  Marseilles,  where  the  captain  made  his  consulate 
without  the  insurers  being  summoned. 

On  the  24th  of  the  same  month,  the  captain  filed  a  peti- 
tion for  the  appointment  of  an  expert,  to  be  present  at  the 
opening  of  the  hatches  and  the  discharging  of  the  vessel, 
and  to  verify  and  value  the  damage.  The  same  day,  this 
petition  was  notified  to  Rabaud  &  Co.,  consignees  of  the 
cargo.    The  expert  named  commenced  his  duties.     On  the 


OF  THE  CONSULATE^  OR  REPORT.  603 

28thy  Rabaud  &  Co.  caused  notice  of  the  petition  to  be  sent    Chap.  XIV. 

0___     IT 

to  their  insurers^  and  summoned  them  to  appear  before  the '- — - — 

expert,  either  on  board  the  vessel  then  actually  discharging 
at  the  Rive-Neuve^  or  elsewhere.  The  insurers  did  not 
appear  before  the  expert;  but  two  days  after,  the  Sieur 
Peyrier,  one  of  them,  accompanied  by  a  notary,  went  to 
the  Rive-NeuvCy  and  caused  a  proces-verbal  to  be  drawn 
up,  showing  that  the  com  had  not  suffered  any  consider- 
able damage. 

The  captain  filed  his  petition  against  Rabaud  &  Co.  as 
for  general  average.  The  latter  summoned  their  insurers 
to  appear  in  the  suit,  and  claimed  against  them  a  settle- 
ment of  particular  average.  The  expert  sent  in  his  report, 
according  to  which  the  damage  sustained  by  the  cargo 
amounted  to  11,019  liv.  18s.  The  insurers  claimed  inci- 
dentally that  the  report  should  be  set  aside,  because  made 
without  their  participation ;  and  on  this  ground  Rabaud  & 
Co.  were  defeated  in  their  demand  of  average.  Sentence, 
19th  April,  "  without  deciding  the  interlocutory  claim  of 
the  insurers,  ordered  that  they  should  defend  the  princi- 
pal issue."  Arr6t,  26th  June,  1769,  on  the  report  of  M. 
Pazery  de  Thorame,  affirmed  the  sentence,  ^'  with  fine  and 
costs,  saving  to  the  insurers  their  rights  in  the  matter  of 
the  report  of  the  expert,  and  to  Rabaud  &  Co.  the  same." 
The  insurers  presented  to  the  lieutenant  a  new  petition 
interlocutory,  by  which  they  claimed  that  the  report  should 
be  declared  void  with  respect  to  them.  Sentence,  16th 
March,  1770,  without  deciding  on  this  petition,  ordered 
that  with  regard  to  the  parties  fully  heard,  the  principal 
question  in  the  cause  should  be  decided.  Arr^t,  10th 
June,  1771,  on  the  report  of  M.  de  Ventabren,  affirmed 
this  sentence.  At  this  point  the  insurers,  fatigued  with 
pleading,  paid  the  average,  less  the  tenth. 

They  had  confined  themselves  to  claiming  the  annulling 
of  the  report,  on  the  ground  that  it  had  been  made  without 
their  participation.  But  the  captain  had  required  a  report 
of  experts  only  as  against  the  consignees,  and  these  were 
not  ^ilty  of  delay;  for  they  had  notified  their  insurers  two 
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Cbap.  XIV.    days  after  to  be  present  at  an  operation  which  required 
!^!l — '. —  celerity,  and  which  must  necessarily  be   proceeded  with 


from   hour  to  hour.     The  insurers  would  perhaps  have 
gained  their  cause,  had  they  claimed  the  setting  aside  of 
the  report,  on  the  ground  that  the  tribunal  had  named  one 
expert  only.    They  were  not  advised  to  object  to  the  con- 
sulate made  at  Marseilles  without  their  participation,  be- 
cause our  usage  has  never  been  to  summon  the  insurers  to 
the  drawing  up  of  a  consulate.     The  captain  knows  not  if 
there  be  any  insurers.     He  does  not  summon  even  the 
consignees.     Hence  the  rule  cited  above  is  one  of  pure 
«  cwrtc,  p.  28S.  theory,  until  a  new  R^glement  shall  have  provided  for  it, 
§  6.  The  king's       Cleirac  says,*^  that  the  presence  of  the  king's  procureur 
presenit  the       is  intended  to  gtiard  the  right  of  the  absent.     The  procureur 
abMDt.  ^^  ^^£  ought  then  to  be  present  at  the  drawing  up  of  the 

»  Letten-Patent,  cousulatc.*®    The  Consignees  and  insurers  have  at  the  time 

lOth  January,  ... 

1770-  no  defender  but  him ;  and  it  is  very  difficult,  not  to  say 

impossible,  to  remedy  the  errors  and  omissions  of  a  con- 
»  Art.  5  sulate  badly  drawn  up. 

$6.  The  COD-  The  Letters-Patent  of  10th  January,  1770,^  direct,  that 
taken  00?  feait  "  reports  shall  be  received  by  the  officers  of  the  Admiralty 
***y'  without  delay,   even  on  feast  dags,   under  the   penalties 

borne  by  the  Ordonnances."     Such  is  the  doctrine  of  our 
authors. 
i  7.  Within  The  law  2,  C.  de  naufrag.  says,  that  the  captain,  who 

TonVulatetobe*^  has  suffisred  a  disaster,  is  to  hasten  to  present  himself 
made?  before  the  judge  of  the  place:  Adire  festinet.     Art.  27 ** 

aula.  directs,  that  captains  shall  be  bound  on  arriving  to  make 

«  Tit,deacong^.  report  of  their  voyage.     And  Art.  4,^^  that  "all   masters 

and  captains  of  vessels  shall  be  bound  to  make  their  report 
to  the  lieutenant  of  the  Admiralty  twenty-four  hours  after 
their  arrival  in  port."  All  this  seems  to  authorize  our  usage 
of  summoning  to  the  drawing  up  of  a  consulate  neither  the 
consignees,  nor  still  less  the  insurers, 
w  Supra,  aeet.  1.  Several  authors,  relying  on  the  laws  cited  above,**  main- 
tain that  within  the  year  the  proof  of  the  shipwreck  is  to 
be  taken  before  the  judge  nearest  to  the  place  of  the  dis- 
aster ;  and  that  afterwards  the  party  has  two  years  within 
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which  to  address  himself  to  the  ordinary  judge,  before     Chap.  XIV. 

Sect  II 

whom  the  cause  shall  be  heard  in  due  form,*^    Godefroi'* 


says,  that  the  master  (navicularius)  charged  with  the  trans-  disc,  i,  n.  m. 

port  of  public  property  is  to  prove,  witliin  the  year,  the  Zi!^.  ^  '•  ^*  * 

shipwreck  which  he  alleges;  and  that,  according  to  the 

distance  of  places,  a  delay  of  two  years  is  granted  to  him 

to  miake  this  proof.     Such  is  also  the  opinion  of  Vinnius."  *  Ad  d.  leg.  2. 

Peresius^  and  Corvinus^  maintain,  that  if  the  suit  respect-  ••  n.s. 

ing  the  shipwreck  is  treated  summarily  it  must  be  terminated 

within  a  year ;  but  that  if  there  be  disputed  litigation  the 

period  of  delay  shall  be  two  years,  after  which  the  judge 

who  shall  have  neglected  to  pronounce  his  sentence  shall 

be  liable  to  the  treasury  for  the  loss  of  the  effects  ship- 

wrecked. 

Whatever  may  be  the  result  of  these  various  interpreta- 
tions they  have  no  relation  to  our  usages,  and  it  is  certain 
that  a  captain  whose  vessel  has  been  wrecked  is  bound,  the 
soonest  possible,  to  make  his  cdhsulate :  Jdire  festinet. 
As  to  the  legal  proceedings,  they  are  to  be  summary;  but 
according  to  our  customs  they  are  subject  only  to  the  ordi- 
nary rule  of  dismissal  (peremption  triannale)  if  not  prose- 
cuted for  three  years,  post  litis  contestationem,  wTtt.  de«  eoagH 

Art.  8^  says,  that  the  officers  of  the  Admiralty  shall  not  §  a.  May  cmp- 
constrain  masters  to  verify  their  report.     But  nothing  pre-  stt^ned  to**" 
vents  the  judges,  on  the  motion  of  the  procureur  du  roi,  ve"fy  t^«'' 
or  the  consuls  of  the  nation  proprio  motUy  from  verifying 
the  reports  by  the  hearing  of  witnesses.     It  is  even  their 
duty  to  do  so  whenever  the  circumstances  require  it. 

It  is  evident  from  the  laws  2  and  3,  C  de  naufrag.  and  $  g.  May  the 
from  the  other  texts  above  cited,  that  the  consulate  is  to  be  ^rifi^^fn  any 
verified  by  the  same  jud&:e  who  has  taken  it     But  it  would  ^}^^^.  P**f?  ^^V^ 

J  J      ^  that  m  which  it 

be  a  monstrous  proceeding  for  the  captain  to  make  his  hat  been  made  1 
consulate  in  one  place,  and  to  produce  his  witnesses  in 
another.  Still  there  are  circumstances  that  may  force  him 
to  this  mode  of  proceeding.  A  ship  is  taken ;  the  crew  is 
dispersed.  The  captain  makes  his  consulate  in  the  first 
port  he  lands  at,  without  the  power  of  causing  it  to  be  veri- 
fied by  any  one.     He  afterwards  arrives  at  Marseilles ;  he 
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Cbap.  XIV.    remits  to  the  Register  of  the  Admiralty  his  consulate  not 


Sbct.  II. 


verified.  He  learns  that  some  of  his  seamen  are  to  be 
found  at  Marseilles.  He  summons  them  to  the  Admiralty, 
and  there  their  depositions  are  taken.    This  case  occurred 

»Tit.deicong§f.  s^^^^l  timcs  in  the  course  of  the  war  of  1778. 
$  10.  Is  the  Art  8^  says,  that  "  reports  not  verified  shall  not  be  ac- 

coosu  a  ep        credited  to  dischai^  the  master."     For  the  single  assertion 
«•  Roccoi,  n.  59.   of  the  captaiu  does   not  suffice  to  prove  the  disaster.*® 

Hence  it  follows,  that  the  consulate  duly  verified  is  accre- 
dited as  proof  in  favour  of  the  captain,  unless  rebutted  by 
cieir»c,  p.  2«9.      Contrary  proof.*^ 

$  11.  Addition        When  it  is  a  question  of  facts  occurring  since  the  consu- 

'  late,  or  that  it  was  not  possible  to  explain  at  the  time,  it 

may  be  supplied  by  additional  proof.     Out  of  these  cases 

the  captain  is  not  permitted  to  add  anything,  either  in 

variance  of  or  still  less  against  his  consulate. 

The  consulate  drawn  up  in  due  form  is  an  authentic 

document,  entitled  to  cfedit*( fait  foi)  in  itself.     It  is  true, 

«  Art.  61,  h.  t.     that  a  third  party  interested  is  admissible  to  contradict  it** 

But  the  captain  cannot  impeach  his  own  work  and  say  that 
he  has  betrayed  the  truth,  or  that  he  has  not  exhibited  all 
the  important  facts  of  the  case.  In  the  first  case,  he  would 
allege  his  own  turpitude ;  in  the  second,  he  would  destroy 
an  act  perfect  in  itself,  in  adding  to  it  essential  points,  and 
in  avowing  ignorance  of  his  own  acts :  which  no  one  is 
rtftlctiiSiOTi«»!  competent  to  do.*^  Valin  thus  speaks  :♦♦  "  The  report  is  a 
«4  vaun,  torn.  1,    dccisivc  documcut  as  against  the  captain ;  so  that  it  is  not 

competent  for  him  to  allege  any  other  accident  than  what 
he  has  declared,  nor  anything  to  the  contrary  "(6). 

So  adjudged  by  arr^t  of  the  parlement  of  Aix,  7th  June, 
1748,  on  the  report  of  M.  de  Boades,  in  favour  of  the  in- 
surers on  LeLeon  (t  Or^  against  Figon  and  Regailiet.  Again, 
by  a  sentence  rendered  by  our  Admiralty,  2nd  September 
of  the  same  year,  in  favour  of  Honnore  Giraud,  i^ainst 
M oyse  Silva  of  Bayonne.    This  jurisprudence  is  founded  on 

(6)  The  protest  of  the  captain,  so  long  as  he  is  liviofr,  is  in  no  case  evidence 
on  the  one  side  or  the  other ;  the  only  use  that  can  be  made  of  it  b  to  contra- 
dict bis  testimony  if  he  vary  from  it;  Senat  v.  Porter,  7  T.  Rep.  158. 
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a  yery  simple  principle.    The  consulate  is  considered  as  an    Chap.  XIV. 
inquest,  to  which  the  party  at  whose  instance  it  has  been  —    _!  _! — 


taken  is  not  allowed  to  add  anything.    If  it  were  otherwise, 
the  door  would  be  opened  to  insinuations  and  falsehoods, 
which  would  be  set  at  work  according  to  the  need  of  defence.  «  xit  det  co   ^ 
Art  4^  enjoins  it  on  captains  to   make  their  report  $  12.  Penalty 
twenty-four  hours  after  arrival,  on  pain  of  discretumary  fine.  ^^^  d^^T 
But  the  absence  of  a  consulate  is  not  always  a  successful  "t*'®  ^  *^°" 
means  of  defence  for  the  insurers,  as  will  be  seen  in  the 
following  section. 


Section  III. 

MUST  THE  CAPTAIN  HAVE  MADE  HIS  CONSULATE  IN  ORDER 
THAT  THE  INSURERS  SHALL  BE  BOUND  FOR  THE  LOSS  ? 

The  rules  established  by  the  Ordonnance  de  la  Marine 
on  the  subject  of  reports,  are  simple  rules  of  nautical 
discipline  which  have  no  necessary  relation  to  the  contract 
of  insurance.  >  Reg.ofAnt- 

.  »  werp,  art.  18. 

It  suffices,  accordmg  to  the  Reglement  of  Antwerp,^  that  j  i.  it  suffices 
the  assured  verify  the  loss  by  certificates,  attestations,  or  ^^Ja^theawured 
credible  witnesses.     The  Guidon,  that  he  furnish  valid  attes-  ^ster. 
tation  of  the  loss.*    The  Ordonnance  de  la  Marine,  the  « ouidon,  ch.  r, 
assured  shaU  prove  the  shipment  and  the  loss.^    Again :  he  %  (irdon.  de  u 
shall  cause  to  be  signified  to  the  insurers  the  documentary  J^*'  *^*  ^' 
proofs  of  the  shipment  and  loss.^    And  again :  The  insurer  «  Art.  s7,  h.  t. 
shall  be  permitted  to  show  proof  against  the  attestations.^       §  Art.  ei,  h.  t. 

It  is  not  then  absolutely  necessary  that  the  assured  should  The  consulate  is 
be  fortified  with  a  consulate  in  due  form,  in  order  that  he  m  againstTc^^ 
may  gain  his  cause  against  his  insurers :  Consulatus  non  est  ^^">^* 

Disc.  2,  n.  4, 

precise  ds  forma,  says  Casaregis.^     But  then  the  disaster  "•  ^^' 
must  be  proved  cdiundi  ;  for  it  is  of  the  essence  of  the  con-  disaster  is  of  the 
tract  that  the  assured  prove  the  loss ;  as  is  evident  from  the  ^^t°^  '*** 
texts  just  cited,  and  by  the  general  doctrine.^  '  Rdtedecuoes. 

The  agreement  that  the  insurer  shall  abide  by  the  affirma-  J-  tl^.'^^^ 
turn  of  the  assured,  on  the  subject  of  the  disaster,  is  unlaw-  pp"sJ?iiS*^' 
ful ;  for  no  one  may  be  a  witness,  and  still  less  the  sole  Agreement  to 
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Chap.  XIV.    witness,  in  his  own  case.®     But  agreement  to  abide  by  the 

Sect  III 

attestation  of  the  captain  is  valid,  saving  the  right  to  pro- 


tffirmanon  of     duce  proof  to  the  contrary.^ 


t  easBured.  Althouffh  the  consulate  be  not  absolutely  necessary  to 

The  coosulate  is  ^  ^    ^  ^  "^  '^ 

the  most  regular  prove  the  loss,  it  is  regarded  in  practice  as  the  most  regular 

ing  the  lots.    *  ^^^  surest  mode  of  accomplishing  the  object :  Reffularitir 

\SS^'e^M.  P^obatio  facienda  est  in  eodem.  loco  vel  vicinioriper  consuetwn 

*^^^f^^  consulatum,  cum  attestatione  testium  qui  casui  interfuerunt}^ 

Other  docu-  Pothier*^  and  Valin^^  reckon  among  the  documentary 

of  loM    ^  proofs,  "  in  case  of  shipwreck  or  stranding,  the  procis- 

««?uJMn!'io.  verbaux  of  the  officers  of  the  .admiralty  of  the  place,  who 

"  N,  154.  have  superintended  the  saving  of  the  effects ;  or  the  verified 

M  Art.  57,  h.  t.  ^  °  . 

p.  i».  report  of  the  people  of  the  crew  made  to  the  register  of  the 

admiralty  next  the  place  where  the  shipwreck  has  happened, 
or  before  a  notary,  when  there  is  no  admiralty.  In  case  of 
capture  the  documentary  proofs  are  the  letters  of  advice  from 
the  captain  or  principal  officers  of  the  crew." 

The  omwsion  of       Every  captain,  who,  having  the  power  of  making:  his  con- 

the  consulate  is  .  .  »  r  & 

cause  for  sus-  sulate  in  due  form,  fails  to  do  so,  renders  his  conduct  very 

picion.  suspicious :  JSx  qua  omissione  actus  soliti,  facilis,  et  neces" 

sarii,  oritur  suspicio  et  prasumptio,  quod  prcetensum  damnum 

l^^^SSf^!\\,  navis  non  acciderit  ex  dicta  causd.^^ 

§  2.  Diveri  We  must  not  be  surprised,  therefore,  at  the  judgments 

the  want  of  a  which,  having  regard  to  the  circumstances  of  fact,  have 

procure?  a  de-  '^^sted  on  the  want  of  a  consulate  to  decide  the  cause  in 

cwioo  ID  favour  favour  of  the  insurers.     I  have  cited  above**  the  arret  ren- 

of  the  assurers.  i        i  •      y 

"  Sect,  a,  f  2.       dered  in  favour  of  the  insurers  on  the  ship  Le  Victorieux. 

I  here  give  another  decision.  A  captain  took  up  from  the 
Sieurs  Salard  and  Poittevin  a  sum  on  maritime  loan, /or  the 
coast  of  Italy f  Naples,  Corsica  and  Sardinia.  He  went  to 
Tunis ;  where  he  made  no  consulate  to  show  the  necessitv 
for  his  deviation.  He  there  took  on  board  a  cargo  of 
timber.  He  touched  at  Bastia,  where  he  made  a  consulate, 
in  i^hich  he  said  nothing  as  to  the  cause  of  his  voyage  to 
the  Barbary  coast.  Having  left  Bastia,  he  was  wrecked. 
Arrived  at  Marseilles,  he  made  a  consulate,  by  which  he 
attested  that  a  storm  had  forced  him  to  put  into  Tunis. 
The  lenders  objected  that  the  consulate  should  have  been 
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made  at  Tunis.     Sentence,  27th  May,  1752,  in  spite  of    Chap.  XIV. 

the  shipwreck,  condemned  the  captain  to  pay  the  sum  re ^^ — — — '— 

ceived  on  maritime  loan,  with  the  marine  interest  and  land 
interest 

But  when  there  is  no  suspicion  of  fraud,  there  is  not  Diven  oflet 
much  to  be  made,  in  practice,  of  the  want  of  a  consulate,      gtanding  the 

1.  Claude  Paillet  had  insured  500  livres  on  the  hull  of  »»»«»«» ©^a 

consulate,  the 

the  ship  La  Vierge  de  la  Garde,  Captain  Abeille,  out  from  insurers  tre 
the  French  isles  to  a  port  in  the  Ponent.  This  ship  was 
taken  by  the  English,  and  carried  to  England.  Captain 
Abeille  wrote  from  Plymouth  to  his  owners  a  letter  con- 
taining a  history  of  the  disaster.  In  consequence  of  this 
letter,  the  assured  made  their  declaration  to  the  Chamber 
of  Commerce  (c).  All  the  insurers  paid  the  loss,  with  the 
exception  of  the  Sieur  Paillet,  who  objected  the  want  of  a 
consulate.  Sentence,  22nd  December,  1747,  on  tlie  ground 
of  the  notoriety  of  the  fact,  condemned  Paillet  to  pay  the 
sum  insured. 

2.  The  Sieur  Amalric  effected  insurance  for  2,500  livres 
on  the  hull  of  the  keche  L^Immaculee  Conception,  Captain 
Sigaud,  out  from  Denia,  in  Spain,  to  Marseilles.  In  the 
latitude  of  Blane,  the  vessel  was  pursued  and  taken  by  an 
English  privateer.  The  crew  escaped  to  land  by  means  of 
their  launch.  A  Maltese,  arrived  at  Marseilles,  deposed  that 
he  came  from  Mahon,  where  he  had  seen  the  keche  Vlmr- 
macvlee  Conception,  The  assured  made  their  declaration 
at  the  Chamber  of  Commerce.  The  insurers  paid  the  loss, 
with  the  exception  of  Antoine  Fille,  who  had  underwritten 
the  insurance  for  400  livres ;  and  of  the  brothers  Moutet, 
who  had  subscribed  for  700  livres.  Pending  the  suit. 
Captain  Sigaud  arrived  at  Marseilles,  where  he  made  his 
consulate.  The  defendants  objected  that  this  consulate 
was  null,  because  it  had  not  been  made  at  Blane,  where 
the  captain  had  escaped.    Sentence,  rendered  on  my  report, 

(c)  The  aMured  in  France  are  required  by  the  Ordonnance,  on  receiving 
news  of  lost  or  disaster,  to  file  a  declaration  of  all  the  circumstances  reported 
to  them,  in  the  nearest  Chamber  of  Commerce. 

R  B 
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Chap.  XIV. 
Sect.  III. 


u  Valin,  p.  129. 


§  3.  The  proof 
has  oo  neces- 
tmry  form. 


The  law  of 
naiions  rules 
M  Roccus,  n.  59. 

Public  noto- 
riety. 

1'  Caur^fis,  disc. 
1,  n.  41. 

Moral  and  na- 
tural certainty. 


3rd  October  1748,  condemned  Fiile  and  Moutet,  brothers, 
to  pay  the  sums  by  them  insured. 

3.  The  Sieur  Roland,  of  Carcassone,  had  eflPected  insu- 
rance for  34,000  livres  on  cargo  of  the  ship  Nostra  Signora 
delJtosariOy  San  Guisepe,  y  las  Animas,  Captain  Polony,  a 
Spaniard,  out  from  Cadiz  to  Buenos  Ayres.  On  the  way 
the  vessel  was  wrecked  on  the  coast  of  Los  CastilloSy  where 
the  captain  and  crew  landed.  The  pilot  and  one  boy,  arrived 
at  Cadiz,  made  their  declaration  before  the  magistrate.  All 
the  insurers  paid,  with  the  exception  of  Reynaud,  brothers 
&  son,  who  objected  the  absence  of  a  consulate  on  the  part 
of  the  captain,  made  at  the  next  port  to  the  shipwreck. 
Sentence,  9th  August,  1754,  condemned  them  to  pay. 

4.  Joachim  Gilly  had  effected  msurance  for  26,200  livres, 
out  from  Genoa  to  the  Levant,  on  cargo  of  the  pinque  Za 
Vterge  de  Grace  et  St.  Franfois  Xaviery  Captain  Papy, 
a  Ragusan.  The  vessel  was  boarded  by  an  English  pri- 
vateer, which  carried  off  the  goods  shipped  by  Gilly.  The 
captain  arrived  at  Smyrna,  where  he  made  his  consulate 
before  the  Ragusan  consul,  without  causing  it  to  be  verified 
by  his  crew.  Sentence,  9th  January »  1759,  condemned  the 
insurers,  on  the  ground  of  public  notoriety.  Valin  '*  men- 
tions these  decisions,  and  numerous  others  might  be  added 
to  them. 

It  results  from  this  jurisprudence,  that  the  proof  of  the 
disaster  has  no  necessary  and  rigorous  form.  It  suffices 
that  the  loss  be  established  in  a  manner  capable  of  con- 
vincing any  reasonable  man,  without  absolute  necessity  for 
recurring  to  extrinsic  formalities,  which,  through  the  cir- 
cumstances of  time,  place,  and  persons,  are  often  imprac- 
ticable ;  and  which,  moreover,  in  matters  of  insurance,  are 
requisite  neither  by  the  Ordonnance  nor  by  other  maritime 
laws.  The  law  of  nations  is  the  single  law  by  which  navi- 
gators are  bound :  Non  attenditur  solemnitas  jitris  civilis, 
sed  juris  gentium.^^  Often  public  notoriety  is  sufficient,  as 
has  been  seen  in  the  decisions  above  cited:  Naufragium 
probatur  per  publicam  vocem  et  famam.^'^  It  suffices  that 
the  judge  have  a  moral  and  natural  certainty  of  the  dis- 
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aster,  and  that,  hy  the  circumstances^  he  be  convinced  of    Chap.  xiv. 
the  truth  of  the  fact,  in  order  that  he  should  not  abide  by      ^^^'  ^^^ 
rigour  of  law :    Ita  ut  judex,  induendo  naturalem  seu  mo- 
ralem  certitudinenty  exuendoque  apices  juris j  certus  sit  de 
probatione  ex  circumstantiis,  pro  ut  casus  exiffit,  roboratd,^  i'  n,*J*'*^'  ^^' 
For,  in  matter  of  insurance,  we  are  content  with  such  Content  with 
proofs  as  it  is  possible  to  have :  In  materia  assecurationiSy  can  be  had. 
kviores  et  quce  possunt  haberi,  admittuntur  probationes.^^  lo.^i^TTRdtfde 
In  proving  maritime  accidents,  witnesses  are  admitted,  who  4;  Mvqu^.  ub! 
would  be  rejected  in  any  other  matter :  In  his  ques  in  mart  incompetent 
eantinffunt,  admittuntur  testes  inhabiles,^     Even  a  single  »  c^^^!!j^  ., 
witness,  under  certain  circumstances,  will  suffice.      So  I  G^net^je^^jj  *** 
have  already  said :  Casus  sinister  vel  naufragium  probatur  li^l  I'  •"^"' 
etiam  ex  sold  attestatione  alicujus  capitanei.  vel  nautce  de  A  single  witncM. 
msu  referentis  illud  sequutum  fuisse.^^  i*  »•  J*;  lupra, 

It  is  not  necessary  then  to  stop  at  what  Casaregis  says,^  §  4.  Authon 
where  he  maintains  that  the  assured  are  to  prove  in  a  ibat  thrproof  is 
precise,  formal,  and  conclusive  manner,  the  disaster  they  «o  be  conclusive, 
allege.     It  was  in  quality  of  advocate  in  a  cause  that  he 
wrote  this;  and  zeal  for  the  defence  has  carried  him  too 
far(rf).     Straccha®^  requires  legitimate  and  conclusive  proof  »  gi.  m. 
of  the  disaster.     But  his  doctrine  is  not  contrary  to  what 
we  have  said.     A  good  judge  examines  and  sees  whether, 
relatively  to  the  circumstances,  the  proof  is  conclusive  and 
legitimate,  or  whether  it  is  not  so.  * 

Payment  made  by  a  majority  of  the  underwriters  is  of  §  5-  Payment 
no  weight  when  it  is  a  question  of  law,  as  is  seen  by  the  majority  of  the 
arrets  cited  above.**     But  when  it  is  a  question  of  fact,  "°^«'""'"^"- 

^    ,  ,  ^   «  Supra,  ch.  12, 

the  example  of  the  majority  of  the  underwriters  is  a  con-  *^'  ^*'  ♦  ^^• 
sideration  that  may  lead   the  judge  to  determine  more 
readily  against  the  refractory:   Casus  sinister  vel  naufra- 
gium probatur  ex  eo  qudd  aliqtd  assecuratores  rotas  suas 
assecurationum  solverunL^     In  a  word,  this  is  a  discre-  Iiisadiscre- 

.•  .^  i*i*.««  Mi^         *  ^*      tionary  matter. 

tionary  matter,  on  which  it  is  impossible  to  give  certain  »  caMregi*,  di»c. 

I,  n.  43;  Ansal- 
(d)   "Errat  vehementir,  says  Cicero,  it  qw  m  orationUms  mutrti,  qua*  in  du»»  di«c.  70,  n.  M. 

judUiit  hafmimutf  auetoritates  nostras  consignatas  se  habrre  arbitratur,      Omnti 

mum  ilUs  orationu  rautarum  et  temporum  twttf  non  hmninum  ipsarum  ae  patro^ 

norum.     Nam,  »t  causti  ipuE  pro  se  ioqui  posaent,  nemo.adhibtrtt  oratorem. — 

Pro  Cluentio,  cap.  50. 

rr2 
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Chap.  XIV.    and  definite  rules.      The  thing  depends  on  the  circum- 
* '. stances  and  character  of  the  case.     It  is  necessarily  left  to 


the  discretion  of  the  judge.*^ 
$6.  Provisional      Casaregis  says,'^  that  when  it  is  a  question  of  con- 

demning  the  insurers  to  pay  provisionally  the  sum  insured, 
proofs  are  admitted,  that  would  be  rejected  from  the 
Fin a1  judgment,  grounds  of  a  final  judgment;  for  a  provisional  judgment 
dec^sSln'fr"***'  ^^^  ^^^  predetermine  the  whole  question.*^  That  is  true; 
^M5?Lu!?i.*  '*  but  judges  should  be  cautious  not  even  to  vary  in  their 
«'  caMregii,  dhc.  judgments.  Rashness  in  a  provisional  sentence  is  fatal  to 
12,  n.  1.  ^  merchant  embarrassed  in  his  affairs,  or  who  counts  upon 

»  Item  Roociu,  '  *^ 

"•**•  having  his  money  from  an  insolvent     The  security  fur- 

nished in  these  cases  is  often  a  very  feeble  resource. 
$7.  Opposing         Art.  61^  says,  that  the  assured  shall  be  allowed  to  ad- 
^^  '^  duce  proof  contrary  to  the  attestations.      For,  as  Cleirac 

»  Cleirac,  p.  289.  obscrves,^  "  ucvcr  a  party  is  admitted  to  proof  of  any  fact 

that  his  adversary  may  not  show  to  the  contrary."  This 
contrary  proof  is  of  the  same  nature  as  direct  proof,  and  is 
to  be  governed  by  the  rules  before  laid  down:  that  is  to 
say,  that  the  whole  depends  on  circumstances,  and  on  the 
sagacity  of  the  judge,  who,  without  entangUng  himself  in 
»  Edit  de  Charles  the  subtleties  of  lows  and  Ordonnances,^^  is  to  seek  only  the 

triumphs  of  truth  and  justice. 


Section  IV. 

DEFAULT  OF  NEWS. 

i  I.  Texts  of         I'he  insurer,  says  the  R^glement  of  Antwerp,  is  bound 

'^*  *^  to  deposit  or  pay  the  sum  by  him  insured,  in  case  no  news 

of  the  vessel  is  received  in  a  year  and  a  day  after  the  date 

»  Rigiement       of  the  Said  insurancc"^^    Acrain,  " the  assured  are  bound 

d'Anven,  art  5.       ''  ^  .... 

to  verify  and  show  by  authentic  or  judicial  act,  that  the 
vessel  was  still  in  available  state  {en  etat)  on  the  day  of  the 
insurance" 

That  of  Amsterdam :  '^  7%€  year  and  day  expired  after 
departure  from  the  port  or  harbour  where  the  vessel  loaded, 
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if  no  breath  nor  news  be  heard  (e),  and  it  be  in  JEurope,    Chap.  XIV. 
Sarbart/y  or  their  environs,  then  such  vessels  or  goods  are  '- — - — 


held  for  lost ;  and  one  may  three  months  after  (having  first 

notified  the  insurers)  claim  to  be  paid*     But  if  the  voyage 

tmdertahen  is  more  distant,  they  are  to  wait  the  space  of 

two  years  before  proceeding:."*^    Ascain :  "  It  is  to  be  noted  »  lUgiement 

that  all  insurances,  three  months  after  departure  of  vessels  *^  *• 

voyaging  to  Europe,  Barbary,  and  their  dependencies,  and 

to  places  more  distant,  six  months  after  departure,  are  null 

and  of  no  value,  if  beforehand  it  is  not  declared  to  the 

insurer,  and  the  insurance  be  on  good  or  bad  news,^  m  R«giement 

d' Amsterdam, 

The  Guidon :  "  If  after  the  year  and  day  expired,  coimt-  ««.  e. 
ing  from  the  day  of  departure  of  the.  vessel,  the  shipper  has 
had  no  news  of  his  vessel  ....  the  merchant  may  make 
abandonment.  But  if  it  concern  a  voyage  of  long  course 
{de  long  course),  this  term  shall  be  prolonged  for  six  months, 
which  is  eighteen  months."^  •»  ouidon. p. M6. 

The  Ordonnance :  "  If  the  assured  receive  no  news  of  his 
vessel,  he  may,  after  the  year  expired,  counting  from  the 
day  of  departure  for  ordinary  voyages,  and  after  two  years 
for  those  of  long  course,  make  his  abandonment  to  the 
insurers,  and  claim  payment  from  them,  without  any  need 
of  attestation  of  the  loss."'^  »  Art.  58,  h.  t. 

The  form  of  Ancona :  Si  ab  hinc  intra  menses  duodecim,  Forms. 
de  dicta  nave  non  fuerint  vera  nova  perlata,  assecuratores 
obligentur  dare  et  solvere  pecuniam  istam  ab  illis  assecura- 
tarn.     Et  si  postmoditm  salva  advenerit,  assecuratus  debeat 
restituere  nummos  istos  quos  a  dictis  assecuratoribus  acceperit. 

Of  Genoa :  "  Patto  che  quando  fra  un'  anno  d'  alia  par- 
tenza,  alcun  de  sudetti  assicuratori  non  portino  nova  jus- 
TiFiCATA  della  salvessa  di  detta  nave,  si  intende  in  tal  caso, 
sinistrata,  e  sia  luogo  all'  intimatione  e  riscossione."  ^  "^  Targa,  p.  ais. 

Of  Bordeaux  :  "  We  agree  that  in  default  of  news,  you 
shall  be  at  liberty  to  make  abandonment  to  us,  in  a  year, 
from  the  day  of  her  last  departure'* 

The  vessel  of  which  no  news  is  had  during  a  certain  $2.  Default  of 
time,  is  presumed  to  be  lost :  Si  intende  in  tal  caso,  sinis-  sumptioDono«. 

(e)  Si  Con  nentend  V€nt  nt  noucelU, 
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Chip.  XIV. 
Sect.  IV. 


*  Form  of  Genoa. 

After  what 
timet 

*StracchA,gl.SO; 
VallD,  art.  58, 
h.  t. 


^Straeeha,  gl.  SO. 


§  3.  The  term 
ruos  from  the 
last  Dews. 

«  Art.  58. 


*'  Fornif  of  An- 
cona  and  Genoa; 
Kuricke,  p.  837 ; 
Loccenius, 
p.  987. 


«  Poth'icr,  n.  123 ; 
Valin,  p.  ISl. 


trata,^  It  is  a  legal  presumption  that  the  vessel  is  lost ;  ^ 
because  default  of  news  is  viewed  as  a  legitimate  attestation 
of  loss. 

Formerly,  when  navigation  was  not  so  extended  as  it 
now  is,  default  of  news  during  a  year  sufficed.  This  delay 
was  then  prolonged  six  months  for  a  voyage  of  long  course. 
At  the  present  day  it  is  a  year  for  ordinary  voyages,  and 
two  years  for  voyages  of  long  course.  But  I  should  think 
that  the  term  of  two  years  would  not  suffice  for  voyages  to 
Canton,  and  still  less  for  voyages  round  the  world :  Quid 
enim  si  ad  novas  oras  veteribus  incognitas^  et  divina  volun^ 
tate  tempestate  nostra  repertas,  et  ubi  catholica  fides  in  dies 
augetur,  navigatio fixit ?  Profecto  terminus  anni  brevis  est; 
contra:  si  adpropinquas  regiones,  nimis  longus,*^  Nothing 
prevents  the  stipulating  on  this  point  an  agreement  in  de- 
rogation of  the  Ordonnance,  as  is  seen  in  the  form  of 
Bordeaux. 

Our  Ordonnance"  makes  the  term  of  a  year  or  two 
years  run,  counting  from  the  day  of  departure^  when  the 
assured  has  received  no  news  of  his  vessel.  The  R^glement 
of  Amsterdam,  and  the  Guidon,  are  nearly  to  the  same 
effect.  But,  is  it  from  departure  from  the  port  where  the 
vessel  was  loadedy  as  the  R^glement  of  Amsterdam  says,  or 
rather  from  the  day  of  last  departure,  as  the  form  of  Bor- 
deaux has  it ;  that  is  to  say,  from  the  day  the  vessel  has 
sailed  from  any  known  place?  The  time  runs  from  the 
last  news  that  has  been  had  of  the  vessel :  Si  ab  hinc  intra 
menses  duodecim,  de  dicta  nave  non  fuerint  vera  nova  per-- 
lata,  assecuratores  obligentur  dare  et  solvere  pecuniam  istam 
ab  illis  assecuratam,*^  And  such  is  the  true  sense  of 
Art.  58  of  the  Ordonnance.  "  The  time  of  one  year,  or  of 
two  years,"  says  Pothier,  "  the  lapse  of  which  gives  room 
to  the  presumption  of  this  article,  is  reckoned  from  the  day 
of  departure  of  the  vessel,  when  no  news  has  been  received 
of  her  since  her  departure.  When  she  has  been  heard  of, 
the  time  is  reckoned  only  from  the  day  of  the  receipt  of  the 
last  news  "(/)." 

(/)  In  English  law  no  fixed  periods  are  esktblished,  after  which  a  ship  not 
heard  of  shall  be  deemed  to  have  perished ;  but  each  case  is  left  to  depend  on 
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"  To  give  room  to  the  presumption  of  the  Ordonnance,"    Chap.  XIV, 

says  Pothier, "  it  must  be  not  only  that  the  assured  has '- — *— 

had  no  news  of  his  vessel^  but  also  that  no  one  else  has;  luhei^wM. 
if  the  insurers  have  had  any,  or  if  they  can  prove  that 
other  persons  have,  the  assured  will  be  defeated  in  his 
demand."**     But  this   last  news,  which  the  insurers  are  ♦*  Pothier,  n.  m. 
entitled  to  object,  must  be  vera  nova,  nova  iustificata.^    It  ^Fomtof  ah- 

7  I      Tk  •       .  cona  and  Genoiu 

must,  says   Valin,  be  unsuspected.^    But  this  is  a  dis-  «•  vaiin,  p.  isi. 
cretionary  matter,  and  it  is  for  the  judge  to  determine  ac- 
cording to  circumstances.    The  R^glement  of  Amsterdam, 
Art  5,  is  remarkable  :  if  no  breath  nor  neivs  be  heard.^'^         *'  ^"p^  *  '• 

It  suffices  that,  after  one  year  or  two^  the  assured  declare  $  5.  Is  default 
that  there  are  no  news  of  his  vessel,  to  entitle  him  to  claim  proved? 
payment,  unless  the  insurers  prove  the  contrary :  Quando 
intrd  annum  et  diem,  de  assecuratis  mercibus  et  nam  nihil 
constat^  assecurans  tenetur  summam  pecunitE  in  instrumento 
nomineUam  solvere^  out  probare  quod  omnia  adhuc  salva  4»Kuricke,p.837; 

«•„/  48  Casarcgia,  'dlic.  \\ 

«»*.  n.  62. 

In  Chap.  8,  Sect  6,  I   have   considered  the  question,  $6.  Uthets- 

1      1        •    •       11  1  /Y»        •  1  •  1        J      •ured  to  prove 

whether  it  is  allowed  to  effect  insurance  on  things  already  that  the  venel 

at  risk.     The  R^glement  of  Antwerp*^  prohibited  it     At-  fh^;^„r3^„7e 

tide  6  of  the  same  R^glement  makes  the  year  to  rxmfrom  "^^^  made? 

the  date  of  the  insurance;   and  directs  that  the  assured 

shall  show  by  authentic  or  judicial  act,  that  the  vessel  was 

still  in  available  state  at  the  time  of  the  insurance.     But, 

since  with  us  it  is  permitted  to  effect  insurances,  before  or 

during  the  voyage,^  the  term  of  one  year,  or  of  two  years,  MArta.  sandr, 

runs  from  the  departure  of  the  vessel,  that  is  to  say,  from 

the  last  news  received  of  her,  although  the  insurance  has 

been  made  after  departure ;  and  notwithstanding  Art.  6  of 

the  R^glement  of  Amsterdam,  I  do  not  think  it  necessary 

that  the  clause  should  have  been  stipulated  on  good  or  bad 

news ;  which  clause  is  required,  according  to  our  practice, 

only  in  the  case  of  Art  40,**  that  is  to  say,  if,  "  from  the  "  h.  t. 


its  own  circumstancet  and  the  judgment  of  practical  men.  Still,  to  lay  a 
fouodatioD  for  a  presumption  of  this  kind,  it  must  be  proved  that  the  ship,  when 
she  left  port,  was  really  bound  for  and  sailed  on  the  voyage  insured. — Aroould* 
794. 
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Chap.  XIV.    place  of  the  loss  or  arrival  of  the  ship,  news  of  her  could 

SrcT.  IV.  ... 

—  '  -  have  been  brought  before  the  signing  of  the  policy,  to  the 

place  where  it  was  executed,  reckoning  one  league  and  a 

half  to  the  hour."     Out  of  this  case  (which  is  subordinate 

to  the  agreements  of  the  parties),  insurance  on  a  vessel 

already  lost,  or  already  arrived,  and  whose  fate  is  unknown, 

is  good,  because  of  the  public  confidence  ide  lafoi  publique). 

It  is  not  then  necessary  to  prove  that  the  vessel  existed  at 

the  time  the  insurance  was  effected. 

$  7.  What,  if  a        If  a  vessel  perishes,  and  it  be  unknown  at  what  time  the 

for  a  time  disaster  happened,  Targa  says**  that  the  difference  must  be 

a^"uikm)l?n**    divided,  and  the  insurers  for  a  time  limited  be  condemned 

when  the  di«-      to  pay  a  moietv  of  the  sums  insured  by  them.     Casarems  *• 

aster  happened  ?       . 

a  Targa,  p.  231.     thiuks  that  the  assured  are  to  show  that  the  loss  has  hap- 

»  DiM.  2,  n.  8.      pened  within  the  time  of  the  risk ;  because,  quando  tempus 

est  de  substantid,  vel  fundamentum  intentionisy  tunc  debet 
precish  et  determinate  probari.  It  is  thus  the  question  viras 
decided  by  two  arrets  of  the  parlement  of  Aix,  of  the  1 0th 
and  20th  June,  1747,  the  first  on  the  report  of  M.  d'Orsin, 
and  the  second  on  the  report  of  M.  de  Beauval.  It  was 
the  case  of  a  ship  fitted  out  as  a  privateer,  of  which  no 
news  had  been  received,  and  on  which  insurance  had  been 
effected  for  sixty  days.  The  assured  were  defeated  in  their 
claim,  on  the  single  ground  that  they  did  not  show  the 
epoch  of  the  disaster.  But  these  two  arrets  were  reversed 
in  1749  by  the  Council  of  State. 

»« N.  124.  Pothier  says,^  that  in  like  case,  "  the  insurers  can  de- 

fend themselves  from  paying  the  sums  insured,  only  in 
objecting  that  the  loss  of  the  vessel  has  happened  after  the 
expiration  of  the  time  borne  in  the  policy.  It  belongs 
to  them  to  prove  it,  according  to  the  maxim :  Incumbit 
onus  probandi  ei  qui  dicit ;  and  by  this :  Reus  excipiendo 

»» vaiin,  p.  132.    Jit  actOT.''     Valiu**  alleges  another  reason.     "  In  case  of 

doubt,"  says  he,  "  the  ship  is  considered  lost  from  the  day 
she  has  disappeared,  or  from  tlie  last  news  heard  of  her ; 
as  in  the  case  of  the  absent,  who  is  reputed  dead  from  the 
day  of  his  absence." 

nch.s,art.2  The  Guidon^  says,  that  the  assured  **  is  to  furnish  valid 
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attestation  of  the  loss  or  capture,  containing  the  hour  and    Chap.  XIV. 

place  where  happened,  if  it  may  he!'    This  expression,  if ^^ L- 

it  may  be,  decides  the  question  against  the  insurers;  so 
that  if  the  assured  cannot  prove  at  what  time  the  vessel 
has  perished,  it  is  to  be  presumed  that  the  loss  happened 
before  the  final  term  of  the  insurance. 

Another  question,  I  have  caused  my  vessel  to  be  insured 
for  three  months,  reckoning  from  the  day  of  departure* 
Not  having  any  news  of  her  after  this  term,  I  effect  second 
insurances.  One  year  or  two  years  pass  away  without  its 
being  known  what  has  become  of  her.  Shall  the  loss  fall 
on  the  first  insurers  or  on  the  second  ? 

I  think  that  it  should  fall  on  the  first,  and  that  the 
second  insurances  are  in  the  case  of  return  of  premium.  I 
rest  on  the  example  of  the  absent;  and  I  add  that  the 
second  insurances  do  not  cover  the  preceding  ones ;  which 
consequently  remain  in  all  their  force,  until  the  first  insurers 
have  shown  that  the  disaster  has  happened  after  the  time 
fixed  by  their  policy.  The  question  is  then  the  same, 
whether  the  insurances  on  time  have  been  repeated,  or  have 
not  been  so,  provided  the  epoch  of  the  loss  be  absolutely 
unknown.  This  repetition  of  insurance  is  a  fact  foreign  to 
the  first  insurers. 

Another  case.  Insurance  had  been  effected  at  Marseilles 
on  the  privateer  Le  Patriote,  Captain  Cicardiere,/or  sixty 
days'  cruise^  and  pro  rata  for  six  months,  reckoning  from 
5th  January y  1781,  at  nine  o'clock  in  the  morning y  when 
she  sailed  from  the  road  of  St.  Malo,  at  a  premium  of  12Z. 
per  centum  per  month ;  with  permission  to  the  assured  to 
terminate  the  risk  after  the  two  first  months.  On  the  1st 
February  following,  the  vessel  took  a  prize,  and  nothing 
more  was  heard  of  her.  Abandonment  was  made  to  the 
insurers;  and  in  October,  1782,  payment  of  the  loss  de- 
manded from  them. 

They  went  to  consult  counsel.  They  were  told,  1st. 
That  there  was  no  need  to  wait  the  expiration  of  two 
years,  because  the  privateer  had  not  been  despatched  on  a 
cruise  to  distant  countries ;  2nd.  That  the  vessel  was  pre- 
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Chap.  XIV.    sunied  to  be  lost  from  Ut  February,  1781,  the  day  the  kit 
'^*  news  was  beard  of  her;  3rd.  That,  coiiAequently,  they  had 

to  Bet  off  only  two  months'  premium,  without  being  entitled 
to  claim  any  tiling  on  the  pro  rati.  This  decision,  to 
which  they  submitted,  conforms  to  right  principles.  It 
afterwards  appeared  that  the  English  recaptured  the  vessel 
that  the  privateer  had  taken.  But  if  the  prize  had  arrived 
safe  in  port,  would  it  have  been  included  in  the  abao- 

w  VW.  Infra,  J  .  ^  .- 

ch.  17,  •ect.  10.     donment :  *' 

^  s.  Infurtnce  Since  the  vessel  is  presumed  lost  after  the  year,  or  afler 
year,  or  tftcr  ^^e  two  years  expired  without  news  of  her,  and  this  pre- 
tb«  two  yetrt.     gumption  is  equivalent  to  proof  of  the  disaster,  it  would 

seem  that  a  ship  already  presumed  to  have  perished  cannot 
be  insured.  Still,  as  this  presumption  is  only  a  legal  onef 
tliere  is  nothing  to  prevent  effecting  insurance  on  tlie  vessel, 
in  declaring  in  the  policy  that  no  news  has  been  heard  of 
her  from  such  a  time :  Ausecuratlo  non  iubsutit  si  sit  facta 
poutquam  nullum  nuncium  habeatur  de  navi,  ei  transactum 
fuerit  tantum  temporin  spatium,  quod  inverisimile  sii,  quod 
de  ed  nihil  compertum  sit,  nisi  assecurator  eo  nomine  moni' 

M  c-angit,  difc.  tus,  nihilominits  assecurationem  in  se  recipiat,^  In  diis  case 
1,  o.  i»s.  ,  ^  . 

I  should  think  abandonment  could  be  made  to  the  msurers 

only  after  the  one  year  or  two  years,  reckoning  from  the 

date  of  the  insurance,  in  conformity  with  the  Reglement  of 

Antwerp. 

^  9.  Abandon-        After  the  year  or  the  two  years  expired,  tlie  assured  may 

"**"1'^  ***•  *°"    make  his  abandonment  to  the  insurers,^  or  his  declaration  in 

••  Art.  68,  h.  t.      tlie  Chamber  of  Commerce.     He  may  demand  of  them  pay* 

^smtau  ^^'^^  ^f  ^'^^  sums  iusurcd.''*^    But  indepeudently  of  tlie  year, 

••  Art.  68.  or  of  the  two  years,  he  must  wait  three  months  longer  after 

^  B^ .    « A        ^16  notice  of  abandonment,  (or  after  the  declaration  in  the 

•»  R*gl.  of  Am-  '    ^ 

viia^:  m.  *'     Chamber  of  Commerce).^* 

f  10.  PretMrrip-       It  follows  from  tliese  principles,  that  tlie  prescriptions 

„  ,,'j  established  by  Art.  48'-*  do  not  begin  to  run  until  after  the 

year  or  tlie  two  years  expired.     The  action  is  tlien  pro- 
rogued to  the  term  of  four  years,  with  respect  to  a  vessel       ^ 
that  has  undertaken    a    voyage  of  long  course,    and  o( 

Z»4ni'  ^^'  **'    which  no  news  has  been  heard.^' 
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The  privateer  Le  Parohfy  belonging  to  the  Marquis  de    Chap.  XIV, 

Roux,  was  fitted  out  under  the  command  of  Captain  Elie ^^ — !— 

Deme,  with  a  crew  of  150  men,  for  a  cruise  in  the  Medi-  l^btrkwToa* 
terranean.    Joseph  Deme,  son  of  the  captain,  embarked  on  board  a  vewl 

.  of  which  nothing 

board  as  officer.  Before  leaving  the  captain  made  his  will,  more  u  heard. 
by  which  he  bequeathed  the  legal  share  of  his  estate  {la 
legitime)  to  his  son,  and  instituted  Perrine  Brunei,  his  wife, 
residuary  legatee.  On  the  1st  February,  1767,  the  vessel 
set  sail,  and  nothing  more  was  heard  of  her.  The  21st 
September  following,  Perrine  Brunei,  the  residuary  legatee, 
died  intestate. 

I  was  named  arbitrator,  with  M.  Br^s,  to  decide  the 
questions  raised  between  the  parties.  We  decided, —  1. 
That  Joseph  Derne  was  to  be  presumed  not  to  have  been 
swallowed  up  by  the  waves  until  after  his  father :  ^  that,  «  According  to 

11  .  /.I  .  ,     ,         thclaw,  10f.«< 

consequently,  the  representatives  of  the  son  were  entitled  to  Lucius /ihu; 

^  •'  *  ^        and  the  law  mm 

claim  his  legal  share  of  the  inheritance.     2.  That  the  wife  JJ^'^^J;^' 
of  the  father  was  to  be  presumed  to  have  survived  her  hus- 
band, and  that  thus  she  had  succeeded  to  him  by  virtue  of 
the  will.     In  all  cases  where  one  absent  is  presumed  dead, 
our  French  jurisprudence  gives  to  this   presumption   an 
effijct  retroactive  to  the  time  of  departure,  or  of  the  last 
news  received  of  the  absent  party .^     3.  We  decided  that  «  Lamoignon, 
the  son  had  not  succeeded  to  his  mother,  for  this  additional  art.  u  Bretonier, 
reason,  that  the  existence  of  the  successor  must  be  shown  Etienne,  eh.  ii.- 

Lebrun,  torn.  1, 

at  the  epoch  of  the  death  of  him  whose  succession  is  in  p-  ^• 
question.^    4.  That  Catherine  Lieutaud,  the  wife  of  Joseph  •■  Journal  dea 

*  ^  ^  ^  *        Audiences,  tom.7, 

Deme,  was  entitled  to  reclaim  against  the  representatives  Joutuinl deu 
of  her  husband  her  dowry  (sa  dot),  and  all  her  rights  under  ^^e^'^SJS)™!?!. 
the  marriage  settlement.^^C^)     5.  As  to  the  year  of  mourn-  AShsriui/c"' 
ing,  and  the  mourning  dresses  of  the  wife  of  Joseph  Deme,  sis,  n.  4,  &c. 
we  had  more  difficulty;  seeing  that  if  they  had  been  allowed  7and8M;*DS' 
her  in  a  special  manner,  she  might  thence  have  gladly  in-  Si'/^" 
ferred  that  she  was  at  liberty  to  marry  again.     For  this 
presumption  does  not  suffice ;  certainty  is  necessary.     It  is 

(g)  In  French  law,  the  estate  of  the  wife,  both  movabUs  and  immovaht$s, 
returns  to  her  at  the  death  of  her  husband.     Point  3  is  so  in  text. 
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Chap.  XIV.    possible  that  the  husband  was  saved  from  the  shipwreck. 

^'^"'' —  It  is  possible,  SLgain,  that  the  vessel  was  not  lost. 

$12.  If  after  The  form  of  Ancona  runs,  that  if,  after  abandonment 
the  veuel^  made  to  the  insurers,  the  vessel  return,  the  money  they  have 
turn.  j^airf  shall  be  returned  to  them.      But,   according  to  the 

•  Art.  60,  h.  t.     Ordonnance,^  "  after  notice  of  abandonment,  the  effects 

insured  shall  belong  to  the  insurer ;  who  shall  not,  under 
pretext  of  the  return  of  the  ship,  be  dispensed  from  paying 
the  sums  insured;"  and  who,  by  reciprocity  of  reasoning, 
cannot  be  despoiled  of  effects  once  abandoned  to  him.  But 
if  the  policy  contain  the  clause  dispensing  the  assured  from 
reporting  the  freight,  who  is  to  profit  by  the  freight  on  the 

•  inftm.  ch.  17,     goods  found  on  board  the  vessel  ?^ 
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CHAPTER  XV. 

INSURANCE  MADE  AFTER  THE  LOSS,  OR  SAFE  ARRIVAL 

OF  THE  THING. 

Although  the  risk  is  of  the  essence  of  the  contract  of  in- 
surance, it  is  not  necessary  that  at  the  time  of  underwriting 
the  policy  the  thing  insured  should  be  actually  at  risk ;  it 
suffices  that  the  event  be  unknown  to  the  contracting  parties. 
Such  is  the  disposition  of  the  greater  part  of  our  nautical 
laws,  which,  under  certain  modifications  established  to  pre- 
vent frauds,  put  in  this  matter  ignorance  of  fact,  in  the 
place  of  reality :  to  which  the  nature  of  the  contract,  and 
the  principles  of  the  common  law,  are  not  opposed,  as  will 
be  seen  presently. 


Section  L 
texts  of  the  reolements  and  ordonnances. 

The  R^glement  of  Barcelona^  says,  '*  that  if  insurances  Reglement  of 
are  effected  on  a  vessel  already  lost,  and  at  the  time  of  i  At  end  of  the 
signing  the  policy  news  of  the  loss  might  have  been  had  in  ^^^^*^*^^^^' 
the  place  of  the  contract,  the  insurance  shall  be  null.     And 
to  take  away  all  doubt  as  to  the  time  that  the  loss  might 
have  been  known,  (it  ordains)  that  if  the  news  can  be  known 
by  land,  without  going  by  sea,  the  parties  must  wait  a  suffix 
dent  time  ;  reckoning  for  each  league  one  hour." 

The  Statute  of  Genoa,  cited  by  Casaregis,^  runs  :  Secu-  Statute  of 
ritates  factce  post  casum  sinistrum  secutum  tali  tempore,  »d[,c.ii5  n.e. 
quod  de  eo  habita  prius  fuerit  notitia,  saltim  per  famam 
legitimi  probatam,  vel  tali  tempore,  qudd  notitia  verosimi- 
titir  haberi  potuerit,  non  valeant,  nee  teneant,  et  cousteum 
restihd  dAeat. 
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Chap.  XV. 
Sect.  I. 

Keglement  of 
Antwerp. 

«  Art.  4. 
«  Art.  5. 


Reglement  of 
Amsterdam. 

*  Art.  20. 


•  Art.  21. 


Guidon  de  la 
Mer. 

»  Ch.  4. 


Ordoonaoce  de 
la  Marine. 
•  Art,M. 


The  Reglement  of  Antwerp^  directs  that  the  underwriting 
the  policy  shall  precede  the  hazard.  And*  it  obliges  the 
assured  to  verify  and  show,  by  authentic  or  judicial  acty  thai 
the  vessel  was  still  in  an  available  state  {en  ctat)  on  the  day 
of  the  insurance. 

The  Reglement  of  Amsterdam^  permits  "to  effect  in- 
surance on  vessels  or  goods  already  plundered^  spoiled,  or 
hstj  provided  it  be  not  come  to  the  notice  of  the  person 
causing  himself  to  be  insured.  But  happening^  that  the 
vessel  and  goods  be  plimdered,  submerged,  and  spoiled 
already  for  a  long  time,  and  that  during  this,  the  person 
insured  might  have  had  knowledge  of  it,  either  by  sea  or 
by  land,  reckoning  a  league  and  half  for  each  hour,  such 
insurance  is  of  no  value,  and  must  be  understood  and  pre- 
sumed that  he  who  caused  himself  to  be  insured  had  know- 
ledge of  it.  And  one  is  not,  in  this  regard,  to  make  any 
inquest,  or  proof;  unless  it  be  on  good  or  bad  news;  for 
these  words  being  in  it,  it  is  to  have  course  and  value. 
Unless,  also,  the  insurer  make  appear  that  before  the  pass- 
ing of  the  letter  of  policy,  the  assured  was  already  advised 
of  the  loss;  and,  besides,  the  assured  is  to  purge  himself  by 
oath:' 

The  Guidon  says,^  that  "  those  who  do  not  practice 
commerce,  find  it  strange  that  by  means  of  insurance  they 
make  a  thing  lost  to  be  bom  again.  Still,  all  nations  have 
approved  by  good  respect,  that  one  should  cause  to  be  in- 
sured what  is  no  longer  in  essence,  provided  that  at  the 
time  of  the  contract  the  loss  could  not  be  known,  which  shall 
be  presumed  by  the  lapse  of  time  intervened  from  the  loss 
to  the  hour  of  signature.  Anciently  they  counted  hour  by 
league  from  the  place  of  loss  liappened  in  the  sea,  to  the 
neighbouring  port  on  terra  firma,  and  from  the  said  port  to 
the  neighbouring  place,  where  was  made  the  insurance. 
The  modems  have  found  the  time  too  long,  and,  to  take 
away  occasions  of  wrong,  have  ruled  that  they  should 
reckon  two  hours  for  three  leagues!* 

The  Ordonnance  of  1681"  declares  null  "  insurances  made 
after  the  loss  or  arrival  of  the  things  insured,  if  the  assured 
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kneWf  or  could  have  known  the  loss;  or  the  insurer^  the  arrival     Chap.  XV. 
before  signature."      Art.  39  :  "  The  assured  shall  be  pre- ^^Ilj. — 


9umed  to  have  known  the  loss,  and  the  insurer  the  arrival, 
if  it  be  thaty  from  the  place  of  loss  or  arrival  of  the  ship, 
the  news  could  have  been  home  to  the  place  where  made, 
reckoning  one  league  and  a  half  to  the  hour^  without  preju- 
dice to  other  proofs.^'  Art.  40 :  "  If  the  insurance  be  made 
on  good  or  bad  news,  it  shall  subsist,  if  not  verified  by  other 
proof,  than  that  of  the  league  and  half  to  the  hour,  that 
the  assured  knew  the  loss,  or  the  insurer  the  arrival  of  the 
ship,  before  signature*"  Art.  41 :  "  In  case  of  proof  against 
the  assured,  he  shall  be  bound  to  restore  to  the  insurer  what 
he  has  received,  and  to  pay  him  double  premium ;  and  if 
made  against  the  insurer,  he  shall  also  be  condemned  to 
return  the  premium,  and  to  pay  the  double  of  it  to  the 
assured." 

By  the  form  of  Nantes,  the  insurers  take  the  risk  on  Formi. 
good  or  bad  news,  renouncing  the  league  and  half  to  the ' 
hour.  The  form  of  Bordeaux  and  that  of  London  contain 
a  similar  clause.  This  clause  is  not  printed  in  the  large 
form  of  Marseilles ;  but  our  notaries  and  brokers  insert  it 
commonly  in  the  policies  they  receive.  If  one  fails  to  sti- 
pulate it,  he  is  not  allowed  to  supply  it,  because  the  Ordon- 
nance  requires  in  this  respect  a  special  agreement. 


Section  IL 

is  it  true  that  insurance  on  a  thing  already  lost, 
or  safely  arrived,  can  be  lawful? 

I  have  said  in  Chapter  I.,^  that  insurance  is  a  conditional  i  ch.  i,  sect.  s. 
contract  —  the  condition  of  a  future  thing;   and  as  Po- 
thier  observes,*  "  an  obligation  under  condition  of  a  thing  » Trait*  do  owig. 
past  or  present,  although  unknown  to  the  parties,  is  not 
properly  a  conditional  one."     Following  this  principle,  the  Negitive. 
R^lement  of  Antwerp*  directs,  that  the  underwriting  o/*  >  Ait.  4  and  s. 
the  insurance  shall  precede  the  hazard,  and  that  the  assured 
shall  verify  that  the  vessel  was  still  in  available  state  at  the 
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Chap.  XV.     tifne  of  the  insurance.     Such  is  the  doctrine  of  Kuricke,* 
^■^'^•^'      Loccenius,*   Marquardus,^  and  of  the  Rota  of  Genoa.' 


*  K«rfcke.  p.  M2.  jj^  jg  ^^  language  of  Pothier :»— "  By  the  rules  of  the 

•  Mara.  lib.  2,  c.  natural  law,  when  the  things  that  one  has  caused  to  be 
»  Rotaof  Genois  insuFcd  uo  longer  existed  at  the  time  of  the  contract,  a!« 
dee.  M,  n. ».        though  the  party  was  ignorant  of  their  loss,  the  contract 

would  be  null  for  want  of  a  subject,  in  the  same  way  that 
a  contract  of  sale  is  null  when  the  thing  sold  no  longer 
existed  at  the  time  of  the  contract,  although  the  parties 

de"cii*^*iii5t.  we'-e  ignorant  of  it"  9 

Affirmative.  In  my  consultation,  which  M.  Valin  has  printed  in  his 

M  On  art.  3,  h.  t.    work,^^  I  agree  that  there  is  no  real  condition  but  that 

which  regards  a  time  to  come ;  and  that  a  condition  which 
regards  a  present  time,  or  a  time  past,  is  not  one  properly 
so  called.  But  I  add  with  Cujas,  that  in  certain  cases  we 
do  term  condition  what  regards  time  past  or  present  It  is 
an  improper  condition :  Ilia  qu<B  confertur  in  prtssenSy  vel 
prateritum,  dicitur  quasi  conditio^  vel  quasi  conditionaUs 
stipulatio.  This  condition  improper  is  admitted  only  when 
he  who  has  stipulated  it  was  ignorant  of  the  event  This 
want  of  knowledge  then  works  the  same  effect  as  if  the 
thing  already  happened  were  still  future :  Quoniam  prtt- 
sentia  qua  nesciebat,  videtur  hahuisse  pro  futuris, 

Pascal  has  said  that  opinion  is  the  queen  of  the  world. 
It  gives  to  a  putative  ownership  the  effects  of  real  owner- 

»»  Barbeyrac,  ut.  ship."     It  sustains  a  wiU  Subscribed  by  witnesses  reputed 

4,  eh.  12,  §  8.  /^  . 

I*  L.  1,  c.  de  tea-  citizcus.^^     It  affirms  all  the  contracts  of  a  minor,  who  has 

contracted  publicly,  as  if  he  had  been  out  of  the  paternal 
w  L.  8,  ff.  de  power.*'  It  renders  valid  payment  made  to  an  attorney, 
Sfa!»d.^°'*  whose  revocation  is  unknown.**  It  gives  validity  to  cod- 
de  Boiuttonibua.  ^"^^ts  made  with  the  putative  heir,  or  with  the  curator  of 
«  L.  62,  ff.  pro     an  alleged  vacant  inheritance.*^     It  confirms  and  renders 

executory  the  judgments  rendered  by  the  slave  named  to 
M  Barbarhia        be  prsetor.*^     It  gives  civil  life  to  him  who  is  deceased,  but 

whose  death  is  not  yet  known.    Thus,  although  the  agency 

ends  with  the  decease  of  the  principal,  acts  done  in  good 

faith  by  the  agent,  whilst  the  death  of  the  former  was  un- 

»»  L.  26  et  M,ff.    known,  are  lawful. *7     So  proceedings  taken  by  an  attorney, 
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before  the  death  of  his  client  was  known,  are  valid.*®     In     Chap.  XV. 

a  word,  opinion  has  always  been  for  the  greater  part  of !^- ' — 

mankind  almost  the  sole  measure  of  things.     It  may  then  "  ordon.  of  i667. 
have  power  to   give  legal   existence  to  a  thing  already 
perished. 

On  these  grounds  it  is  decided,  that  the  insurance  of  a  The  insurance 
thing  already  perished,  or  already  arrived  safe,  is  valid,  if  event  be  un- 
the  event  is  unknown.    Such  is  the  general  doctrine.*^    Po-  ^°°''°- 

.    .  ®  ,     »  Molina,  torn.  2, 

thier  speaks  thus:  "The  civil  law  (a)  has  added  on  this  p-U*'' ^"J"* 

*  ^    '  p.  354;  Rdte  de 

point  to  the  natural  law.  When  the  parties  have  contracted  m«S,*  im.?/ 
in  good  faith,  and  the  insurer  has  not  known  nor  could  ^o- ■••«*'**^*"- 
have  known  at  the  time  of  the  contract,  that  the  ship  was 
arrived  safe,  and  that  the  risks  with  which  he  charges 
himself  by  the  contract  had  ceased,  the  civil  law  sustains 
the  contract,  in  supposing,  by  a  fiction  of  law,  that  the  ship 
is  arrived,  and  the  risks  ceased  only  from  the  day  of  news 
had  of  it.  So,  although  the  efiects  should  have  no  longer 
existed,  but  were  already  perished  at  the  time  of  the  con- 
tract, if  the  party  has  not  then  known  or  could  not  have 
known  the  loss,  these  effects  by  a  fiction  of  law,  in  consi- 
deration of  the  good  faith  of  the  party,  are  supposed  to 
have  been  still  existing  at  the  time  of  the  contract, — to 
have  served  for  its  subject,  and  to  have  perished  only  at 
the  time  news  was  received  of  the  loss." 

Here,  however,  is  a  case  where  this  rule  will  not  apply. 
I  have  effected  insurances  for  six  months  on  my  vessel  on 
a  trading  voyage  (en  caravane).  She  perishes  in  the  course 
of  the  six  months.  Not  being  informed  of  the  disaster,  I 
effect  new  insurances  for  other  six  months.  It  afterwards 
appears  that  the  vessel  had  perished  in  the  course  of  the 
first  term.  This  loss  is  foreign  to  the  second  insurers, 
because  it  is  at  the  charge  of  the  first.  So  the  question 
was  decided  by  the  Rota  of  Genoa.*®  »  Dec.  55;  roc- 

cus,  n.  57. 

Could  the  assured  claim  to  apply  the  second  insurances 
thus  made  in  good  faith  to  his  uncovered  interest?  I  think 
not ;  for  to  give  validity  to  the  second  insurances,  we  must 
feign,  on  the  one  hand,  that  at  the  time  of  the  second  con- 

(a)  Sc;  municipal  law* 

8~3 
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Chap.  XV. 

S£CT.  II. 


s>  Menoch.  de 
prcs.  lib.  1, 
quest.  8,  n.  24. 

It  is  null,  if  the 
event  was 
known. 


n  Orotios.  lib.  2, 
cap.  12,  f  20; 
PulTendorf,  lir.  5, 
cap.  9,  f  8. 

»  Wolf,  Letsius, 
Stypmanniu, 
Loccenius,  Strac- 
cha,  Roccua  and 
Casaregia. 

»«  Art.  38,  h.  t. 

Two  kinds  of 
knowledge. 


^  Straecha,  gl. 
27,  n.  5. 


tract  the  vessel  was  still  existing ;  and  on  the  other^  that  it 
was  intended  to  insure  the  uncovered  interest  But  two 
fictions  are  not  admissible  at  the  same  time,  and  for  the 
same  object:  Duck  fictUmes  nonpossunt  simul  concurrereJ^ 

The  insurance  is  null  if  the  event  was  known  at  the  time 
of  the  contract.  "The  contract  of  insurance  is  entirely 
null,"  says  Grotius,  "  if  one  of  the  parties  knows,  either 
that  the  thing  in  question  is  arrived  safe,  or  that  it  has 
perished.  This  knowledge  not  only  disturbs  the  equality 
that  should  exist  in  all  reciprocal  contracts,  but  it  is  con- 
trary to  the  proper  nature  of  the  contract  of  insurance, 
which  turns  on  an  uncertain  danger."*^  The  same  maxim 
is  found  in  all  our  books.**  The  Ordonnance**  conforms 
in  this  respect  to  the  ancient  laws  I  have  cited. 

There  are  then  in  this  matter  two  kinds  of  knowledge; 
the  one  positive,  and  the  other  presumptive :  Facti  scientia 
dupUcithr  haberi  dicitur ;  veri  scilicH^  et  presumptive.^ 
It  depends  on  legislators  to  determine  the  characters  of 
presumed  knowledge;  but  not  so  with  regard  to  positive 
knowledge.  "  The  most  part  of  the  verities,"  says  M. 
D'Aguesseau,  "  that  form  the  subject  of  questions  of  fact 
are  not  natural  and  imchangeable  truths,  but  such  as  de- 
pend on  the  inconstancy  of  the  will ;  and  as  they  are 
uncertain  by  their  nature,  the  proofs  on  which  they  rest, 
can  never  have  that  character  of  strength  and  clearness 
that  is  capable  of  producing  entire  conviction,  and  of 
forming  a  perfect  demonstration.  All  the  art  of  the  human 
mind, — all  the  skill  of  judges, — consists  in  drawing  from 
out  a  known  fact  a  certain  consequence,  that  shall  lead  to 
the  knowledge  of  a  doubtful  one." 


Section  III. 
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§  I.  Text  of  the      I^  the  assured  knew  the  loss,  or  the  insurer  the  arrival, 
Onionnances.     befQ^^  ^hg  signing  of  the  policy,  the  insurance  would  be 
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null.     But  how  to  discern  this  positive  knowledge?    The     Chap.  xv. 

•  S»rT    III 

Statute  of  Genoa  contents  itself  with  notice  inferred  from  a  '- — '- — 

rumour  legally  proved :  Ad  terminos  Statui  Genuensis,  de 
securitate,  notitia  casus  sinistri  probari  potest  per  famam 
legitimi  probatam}    The  R^glement  of  Amsterdam,  Art.  « caaangit,  disc. 

6|  D>  17« 

20,  also  is  content  with  notice  ;  and  in  the  following  article 
it  obliges  the  insurer  to  make  it  appear  that  the  assured 
was  already  advised  of  the  loss.  Our  Ordonnance  restricts 
itself  to  saying,  if  the  assured  or  the  insurer  knew,  without 
determining  any  rule  thereupon  (a). 

It  was  in  effect  impossible  to  establish  any  rule  on  a  $  2  The  proof 
point  which  depends  on  the  concurrence  of  a  thousand  knowledge  is 
circumstances.    The  proof  is  then  left  to  the  discretion  of  <i»»cretioDary. 
the  judge.     Such  is  the  general  doctrine :  Probatur  dicta 
notiHa  casis  Hnistri,  per  conjecturas,  pr<B«imptiones  et  in- 
dicia.     Suffidunt  leves  et  semi-plentB  probationes,^     Here  >  RocciM.n.r8j 
are  divers  examples  of  equivocal  proofs,  on  which,  accord-  dec.  se,  n.  s; 

,        .  ,  .        1     ,     .  Straccha,  gl.  17. 

mg  to  Circumstances,  the  insurers  have  gained  their  cause,  ;• «;  d«  tuca, 
or  have  been  condemned  to  pay  the  loss.  ^*"°'  p-  ^• 

1.  A  captain,  making  his  deposition  at  the  Health  Office  Divers  cases 

,  where  the  in- 

at  Marseilles,  asked  what  news  of  Captain  Grasson's  ship,  suren  have  been 

He  was  answered,  she  had  not  arrived.     He  then  said,  that  pa^jnt^^he  lo«^ 

he  feared  she  was  lost.     Two  days  after,  a  party  interested 

in  this  vessel  effected  insurances  for  4000  livres.     At  the 

expiration  of  the  year,  the  assured  made  his  abandonment, 

on  the  ground  of  default  of  news,  and  demanded  payment 

of  the  sum  insured.     Sentence  interlocutory,  which  ordered 

that  the  insurers  should  verify  that  the  captain,  who  had 

asked  news  of  Grasson,  had  added  that  he  had  seen  him 

disappear  after  a  violent  storm.     Evidence  taken,  which 

proved  that  the  captain  had  spoken  of  the  shipwreck  of 

(a)  Id  English  policies  is  inserted  the  phrase  hit  or  not  lo$t,  "  A  policy 
containing  this  clause,"  says  Mr.  Baron  Parke,  "  is  clearly  a  contract  of  indem- 
nity against  all  past  as  well  as  all  future  losses  sustained  by  the  assured  in 
respect  of  the  interest  insured."  Mr.  Amould  thinks  the  clause  is  not  strictly 
necessary,  as  there  can  be  no  reason  why  a  previous  loss  of  the  subject  should 
prejudice  the  insurance,  if  neither  party  had  knowledge  of  it.  Mr.  J.  Story 
considered  that  the  policy  in  such  case  would  be  binding  without  the  words 
lottarnet  Itnt,     Hammond  v.  Allen,  2  Sumner's  Rep.  397. 
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Chap.  XV.  Grasson  doubtingly,  and  that  at  the  time  of  the  insurance 
^^ — '—  made  there  was  an  uncertain  rumour  of  the  disaster.  Sen- 
tence, 22nd  November,  1762,  condemned  the  insurers  to 
pay  the  loss.  ArrSt,  22nd  June,  1754,  on  the  report  of 
M.  d'Esclapon,  reversed  this  sentence,  and  rejected  the 
claim  of  the  assured,  with  costs. 
»  N.  2s.  2.  Pothier^  reports  an  arrfit  in  the  following  case : — ^The 

Sieur  Woulf  had  effected  insurance,  for  account  of  two 
merchants  of  Gand,  on  good  or  had  newSy  with  the  Chambre 
d^ Assurance  at  Paris,  for  47,000  liv.  on  the  ship  Le  Prince 
Charles  (already  lost).  The  insurers,  proceeded  against  in 
the  Amiraute  du  Palais^  alleged  the  fact,  that  the  very 
day  that  the  merchants  of  Gand  had  w^ritten  Woulf,  with 
orders  to  effect  insurance,  the  Gazette  of  Amsterdam^ 
which  announced  the  loss  of  the  ship^  had  been  in  the  hands 
of  the  public  at  Gand  in  the  morning.  Proof  of  this  fact 
being  shown,  sentence  which  declared  null  the  policy  of 
insurance,  and  condemned  the  assured  to  the  payment  of 
double  premium.  Arr6t,  rendered  by  the  parlement  of 
Paris,  29th  August,  1769,  affirmed  the  sentence. 

3.  On  the  4th  August,  1762,  the  pinque  St.  Franfois, 
Captain  Olive,  left  Morvedre,  on  the  coast  of  Valentia,  to 
go  to  Sette.  On  the  6th,  she  was  taken  by  an  English 
privateer.  On  the  7th,  the  Sieur  Duclos,  a  French  mer- 
chant, residing  in  Valentia,  and  interested  in  the  cargo  of 
the  vessel,  wrote  to  the  Sieur  Chaudon  at  Marseilles  :  "  If 
on  receipt  you  have  no  advice  of  the  arrival  at  Sette  of  the 
pinque  St.  Franfois,  Captain  Olive,  I  pray  you  to  insure  at 
once  60,000  livres  on  wool  shipped  for  my  account"  On 
the  13th,  Captain  Olive,  who  had  escaped  to  land  in  his 
boat  with  the  crew,  made  his  consulate  at  Vinneros  before 
tlie  vice-consul  of  France.  On  the  1 8th,  Chaudon,  having 
received  the  letter  of  Duclos,  entrusted  the  order  for  in- 
surance to  several  brokers,  and  among  others  to  B . 

On  Thursday,  19th  of  August,  the  policy  in  the  hands  of 

B was  opened  for  4600  liv.    It  contained  the  ordinary 

formal  clause :  notwithstanding  good  or  bad  news ;  re- 
nouncing the  league  and  half  per  hour. 
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On  the  evening  of  the  same  day,  the  courier  from  Spain     Chap.  XV. 

Sect.  III. 


arrived.  The  custom  then  was,  for  many  of  the  merchants, 
on  such  occasions,  to  send  at  once  for  their  letters  to  the 
post-office.  There  were  several  letters  that  gave  advice  of 
the  capture  of  the  pinque.  There  was  also  a  letter  from 
Duclos  to  Chaudon,  to  this  effect :  **  I  confirm  my  respects 
of  the  7th  of  this  month  ;  particularly  the  request  for  in- 

surance  for  60,000  liv I  wish  the  more  that  you 

should  have  effected  the  said  insurance  in  whole,  because  of 
a  rumour  here  that  captain  Olive  has  been  taken  ....  We 
can  say  nothing  of  it  yetf  until  we  know  positively  what  it 
relates  to.  Meanwhile,  I  shall  be  impatient  to  learn  from 
you  the  completion  of  the  insurance." 

The  next  day,  Friday,  at  eight  o'clock  in  the  morning, 

the  broker  B called  at  the  house  of  the  Sieur  Aillaud, 

who,  without  affixing  a  new  date,  signed  the  policy  for 

3,000  liv.      On  quitting  Aillaud's  house,  B learnt  that 

the  vessel  had  been  captured,  and  that  the  news  had  come  in 
letters  brought  by  the  courier  that  arrived  the  evening  before. 
He  instantly  returned  to  Aillaud's  house.  They  let  the 
signature  remain;  but  erased  the  words  three  thousand, 
and  substituted  the  word  hundred  livres.  So  with  the 
figures ;  the  3  was  written  over  with  a  1,  and  the  last  0 
was  effaced.  All  this  was  stated  in  a  note,  placed  by 
B ,  at  the  foot  of  the  policy. 

Proceedings  against  Aillaud  and  against  the  broker.  It 
was  contended  that  it  did  not  depend  on  the  latter  to  alter 
the  policy,  and  that  his  statement  at  the  foot  was  only 
good  to  criminate  himself.  The  probity  of  Aillaud  was 
admitted  ;  but  it  was  said  that  he  had  condemned  himself; 
and  that  if  the  policy  was  good  for  100  livres,  it  must  be  so 
for  3000  livres.  Sentence,  3rd  December,  1763,  rendered 
by  our  Admiralty,  condemned  Aillaud  to  pay  the  3000 
livres  by  him  insured,  with  costs,  and  with  respect  to  the 
other  defendant,  dismissed  the  suit,  each  party  to  pay  his 
own  costs.  AvT&t  of  the  parlement  of  Aix,  rendered  28th 
June,  1766,  on  the  report  of  M.  de  Ballon,  reversed  the 
sentence,  and  decided  in  favour  of  Aillaud. 
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Chap.  XV.  B was  regarded  as  an  imbecile.     It  was  shown — 1. 

A    j-ini      TIT 

— — — '—  That,  on  the  20th,  at  eight  o'clock  in  the  morning,  the 
news  of  the  loss  was  publicly  known  at  Marseilles;  and 
that,  at  the  same  moment,  Chaudon  had  already  received 
the  last  letter  from  Duclos.  But  Chaudon  had  no  oppor- 
tunity of  instructing  the  broker  (who  was  then  on  his  walk) 
to  cease  soliciting  signatures.  Under  these  circumstances 
the  parlement  thought  that  equity  was  against  the  claim  of 
the  assured.  They  avoided  condemning  the  assured  to  the 
penalty  of  double  premium^  because  he  was  not  guilty  of 
any  fraud.  In  strictness,  the  broker  should  have  been  repri- 
manded, both  for  having  altered  the  instrument  received  by 
him,  and  for  not  having  renewed,  or  caused  to  be  renewed, 
the  date  in  the  policy.  This  latter  abuse  still  exists  at  our 
Loge  (b),  in  spite  of  the  Ordonnance  and  all  the  R^glements 

*  ch.  2,  sect.  4.     before  cited.* 

4.  A  convoy  of  fifty-seven  merchant  vessels,  having  left 
St.  Domingo,  escorted  by  some  king's  ships,  was  expected 
in  France.  Amand  Baas,  a  Jew,  a  merchant  at  Bordeaux, 
had  become  insurer  on  fifteen  vessels  in  this  convoy.  The 
19th  October,  1779,  a  letter  arrived  at  Bordeaux,  stating, 
that  in  the  latitude  of  the  Bermuda  islands,  the  convoy 
from  St.  Domingo  had  encountered  a  violent  norther,  and 
that  several  of  the  vessels  had  perished.  On  the  same  day 
Baas  eflPected  reinsurance  for  30,700  livres  on  the  fifteen 
risks  taken  by  him.  Shortly  after,  it  was  ascertained,  that 
of  the  fifteen  vessels  reinsured,  three  had  perished,  three 
had  been  taken  by  the  EngUsh,  and  three  had  arrived  safe. 
The  fate  of  the  six  others  was  unknown.  The  reinsurers 
proceeded  against  at  law,  objected  fraud  {dol).  The  re- 
assured answered — 1.  That  at  the  time  of  the  reinsurance, 
he  was  entirely  ignorant  of  the  letter  referred  to ;  that  this 
letter  was  then  secret,  and  was  not  made  public  imtil  two 
days  after.  2.  That  the  letter  did  not  speak  of  the  vessels 
reinsured,  and  that  the  policy  contained  the  printed  clause 
on  good  or  bad  news.  Sentence  rendered  by  the  Admiralty 
of  Bordeaux  in  favour  of  the  reinsurers. 

(6)  The  Merchants'  Exchange  at  Maneilles. 
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Consulted  on  the  appeal  from  this  sentence,  my  opinion     Chap.  xv. 
was,  that  the  letter  alleged  was  not  of  itself  proof  of  the — '- — 


disaster  as  to  the  vessels  reinsured.  But  that  if  it  were  true 
that  at  this  epoch  the  Sieur  Baas  had  cognizance  of  the 
said  letter,  he  would  have  acted  in  bad  faith ;  for  he  who 
desires  to  effect  insurance  is  to  declare  all  the  facts  within 
his  own  knowledge,  which  it  concerns  the  insurers  to  know 
before  subscribing  the  policy.  If  the  reinsurers  had  had 
knowledge  of  the  letter,  either  they  would  not  have 
charged  themselves  with  the  risk,  or  rather  they  would 
have  stipulated  a  higher  premium  than  that  of  25  for  100, 
which  they  had  actually  done.  The  question  then  reduced 
itself  to  one  of  fact,  and  I  am  uninformed  how  it  has  been 
decided  by  the  parlement  of  Bordeaux. 

Here  are  other  examples,  which  do  not  differ  from  the  Cases  where  the 
preceding  ones,  although  the  insurers  were  condemned  to  l^n^dcmned'to 
pay  the  loss.  W  the  lost. 

1.  On  the  13th  June,  1764,  the  corvette  St.  Franfois, 
Captain  Ravel,  was  taken  by  the  Saletins  (c),  and  carried 
to  Campanella  in  Barbary.  Two  sailors  saved  themselves 
by  swimming,  and  escaped  to  Algiers.  The  12th  July 
following,  the  Sieur  Guiraud  effected  insurance  for  8000 
liv.  on  this  corvette.  The  insurers,  proceeded  against  at 
law,  maintained  that  the  assured  had  cognizance  of  the 
disaster.  Sentence  interlocutory,  of  3rd  September,  1756, 
ordered,  that  before  pronouncing  judgment,  the  insurers 
should  prove  that,  at  the  time  of  the  insurance,  Guiraud 
knew  the  loss.  It  resulted  from  the  evidence,  that  at  the 
time  of  the  insurance,  Guiraud  was  in  great  alarm,  and  that 
he  nuule  extreme  haste  to  have  insurers;  but  no  certain 
proof  that  he  knew  of  the  disaster.  Final  judgment,  28th 
January,  1766,  in  his  favour. 

2.  The  ship  La  Belle  Esclave  had  left  Marseilles  for  the 
Levant.  On  the  29th  March,  1757,  Captain  Teissel,  a 
Swede,  commanding  the  ship  Le  Commerce,  deposed  at  the 
Health  Office  (at  Marseilles),  that  ''  on  the  9th  of  that 
month,  between  Sicily  and  Sardinia,  he  was  boarded  by  an 

(cj  People  of  Sale,  between  Tunis  and  Algiers. 
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Chap.  XV.     English  privateer,  having  in  tow  a  French  ship  of  about 

Sect  HI 

■-- — '- —  twelve  or  fourteen  guns,  that  had  left  Marseilles  a  few  days 
before,  as  the  English  captain  informed  hun."  The  Slst 
of  the  same  month,  Blane,  supercargo  of  the  Swedish  ship, 
wrote  from  Quarantine  to  Captain  Vence:  "  The  prize  made 
by  the  English  privateer  was  out  of  Toulon,  so  the  sailors 
of  the  privateer  say.  She  is  a  ship  of  fourteen  or  sixteen 
guns,  painted  black  and  yellow,  with  a  bright  figure-head. 
She  was  in  ballast.  I  can  give  you  no  other  information.^' 
(It  was  the  JBelle  Esclave,  well  described,  with  the  exception 
of  the  place  of  departure.)  The  same  day  the  Sieur  Gouffre 
effected  insurance  on  the  JBelle  Esclave  for  1000  livres. 
Sentence,  18th  November  foUowing,  condemned  the  in- 
surers to  pay  the  loss,  on  the  ground  that  the  deposition  of 
the  Swedish  captain  contained  nothing  positive,  and  that 
the  letter  received  by  Vence  had  not  yet  been  divulged  at 
the  LogCy  where  the  insurance  was  made. 

The  examples  pro  and  con,  now  cited,  show  how  arbitrary 
the  proof  is  in  this  matter.    The  same  fact,  considered  under 
this  or  that  point  of  view,  produces,  according  to  circum- 
stances, opposite  decisions. 
$  3.  The  insurer      In  Chapter  I.^  I  have  said,  that  he  who  desires  to  effect 
much  as  the       insurance,  is  to  declare  all  the  facts  which  it  concerns  the 
vUe^rtd?^       insurers  to  know, before  signing  the  policy.     Pothier^  says, 
»  ch.  1,  sect.  5.     that  "  the  good  faith  that  should  reign  in  this  contract, 

as  in  all  others,  binds  each  of  the  parties  to  dissimulate 
nothing  from  the  other  of  what  he  knows  in  connection  with 
the  subject-matter  of  the  contract.  For  such  dissimulation 
is  a  fraud  {dol)''  It  would  be  a  mistake  to  suppose,  that, 
»  N.  199.  in  another  place,^  he  has  modified  this  opinion  :  "  the  obli- 

gation which  good  faith  imposes  on  the  parties  to  dissimu- 
late nothing  of  what  they  know  on  the  subject-matter  of 
the  contract,  ordinarily  concerns  only  the  tribunal  of  con- 
science (for  de  la  conscience).  It  is  otherwise  with  the 
obligation  it  imposes  on  each,  not  to  lead  the  other  into 
error  by  false  declarations  on  matters  which  are  of  the  sub- 
stance of  the  contract :  this  concerns  theybr  extSrieur  ;  in 
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which  such  false  declarations  may  give  ground  for  annulling     Chap.  XV. 
the  contract."  ^'^'  ^"' 

A  false  declaration  is  positive  in  its  nature.  It  is  ready 
of  proof.  Hence  it  furnishes  in  the  for  exterieur  an  easy 
means  of  attacking  the  contract.  On  the  other  hand^  dis- 
simulation not  necessarily  leaving  any  real  and  physical 
trace  behind  it,  it  ordinarily  concents  only  the  tribunal  of 
conscience.  But  it  is  not  the  less  true  that  the  dissimula- 
tion of  facts  is  a  veritable  fraud.  If  proved,  it  is  to  avoid 
the  insurance.  In  effect  there  is  no  difference  on  this  point 
between  the  for  interieur  and  the  for  exterieur  {d).  All 
fraud  not  proved,  remains  unpunished  to  the  eyes  of  men ; 
but  every  fraud  which  is  proved  is  to  be  repressed ;  and  I 
condemn  severely  the  shameful  doctrine  of  the  Jesuit,  Les- 
sius,^  that  an  insurer,  in  order  to  profit  by  an  advantageous  sTreatiaede  jus- 
premium,  may  dissimulate  the  facts  within  his  own  private  p.  S55. 
knowledge.  Facts,  says  he,  known  to  myself  alone,  which 
diminish  the  peril,  do  not  diminish  the  general  estimate  of 
it :  Adverte  si  ordinarii  multum  detur  pro  assecurationCf  ob 
magna  pericula,  quce  pleriimque  vel  d  tempestate,  vel  cL  piratis 
impendent,  quamvis  ego  prcesdam  ex  astrologid,  vel  aliundi, 
nonfore  tempestatem;  aut  ex 'Uteris  amid,  non  fore  piratas, 
autfore  securum  comitatum,  possum  nikilomintts  pretium  or- 


(d)  A  chief  merit  of  Potbier's  writings  is  the  deference  they  pay  to  the 
natural  rule,  and  the  perspicuous  manner  in  which  this  is  constantly  set  by  the 
side  of  the  civil  enactment,  so  as  to  be  a  test  of  its  excellence,  if  this  is  com- 
mon to  him  with  others,  in  no  other  performance,  perhaps,  is  so  just  a  scheme 
so  patiently  and  happily  carried  out.  Thus  we  meet  in  almost  every  page  the 
expression /or  int6rUur  9iud  for  exterieur.  The  first  indicates  the  natural  law; 
it  applies  to  all  the  relations  and  conjunctures  of  life,  it  discriminates  with  won- 
derful acuteness  and  precision,  is  never  at  fault,  and  having  no  positive  sanction 
but  what  legislation  and  general  reason  have  given  it,  commends  itself  with 
great  and  conclusive  force  to  almost  every  intelligence.  The  second  serves 
to  designate  the  civil  law,  whose  worst  blame  is  that  it  falls  short  of  the  model 
it  imitates,— whose  first  excellence,  that  it  aims  at  conformity  with  a  good  pat- 
tern. It  is,  however,  but  the  code  of  natural  justice  imperfectly  translated  into 
human  language.  If  not  perverted  by  passions,  it  has  radically  and  inevitably 
seated  in  it  the  depravity  and  incompleteness  that  attach  to  every  human  work. 
A  comparison  of  the  two  forms  the  philosophy  of  jurisprudence  ;  it  should  be 
a  guide. to  legislators ;  it  is  a  clear  and  useful  light  to  all  who  seek  for  prin- 
ciples or  wish  to  comprehend  them,  and  nowhere  perhaps  does  it  shed  more 
abondant  and  diffusive  rays  than  from  the  pages  of  this  admirable  writer. 
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Cbap.  XV.     dinarium  assecurationis  accipere;  quia  ilia  ohligatio  passim 

^"' ! tanti  assfimatur^  eo  quod  pericula  ordinarit  occurrentia  sini 

magna.     OccultcB  enim  HUb  caustBy  mihi  duniaxat  nottB^  qua 

periculum  minuunt,  non  minuuni  communem  tsstimaHonem. 

On  this  principle   the   business  of  insurances  would   be 

hardly  more  than  a  system  of  robbery.     But  honourable 

merchants  act  far  differently.     They  never  abuse  the  ig 

norance  of  the  assured ;  and  when  effecting  insurance  for 

themselves,  they  omit  no  circumstance  of  the  risks  to  which 

their  insurers  are  about  to  expose  themselves. 

$4.  If  the  news      The  Roman  law  says^^  that  a  person  is  not  to  be  pre- 

of  the  laii^war'^  sumed  ignorant  of  what  is  known  to  all  the  inhabitants  of 

public  at  the      h^q  town  where  he  dwells  :  Quid  enim,  si  omnes  in  civiiate 

piSCc. 

•  f  s,  ff.  dejurii  sciant,  quod  ille  solus  ignorat  ?  Again  :^^  that  he  is  not  to 
Mf  8,ff.d*iiMt.  ^  presumed  ignorant  of  what  is  manifested  in  public  ad- 
..«,.-     „-      vertisements.     Valin**  and  Pothier **  say,  that  the  limita- 

"  Valin,  p.  112.  •' ' 

» Pothter,  n.  156.  tiou  Hins  from  the  time  at  which  the  news  has  begun  to  be 
public  and  notorious  in  the  place  where  the  insurance  has 
been  made.     In  the  manuscript  memoires{e)  attributed  to 

uvo.aMureiir.     Dupcrier,^^  it  is  said,  that  **  the  usage  of  Marseilles  is  for 

the  insurers  to  prove  that  the  news  of  the  lass  was  hnawn 
in  the  town  when  the  insurt^nce  was  made,  but  not  that 
the  assured  knew  it.**  This  doctrine  is  just;  it  appears 
to  have  dictated  some  of  the  judgments  above  cited,  or 
that  I  shall  cite  in  the  following  section. 

The  word  knew  of  the  Ordonnance  does  not  seem  to  be 
of  a  nature  to  require  positive  proof  of  a  personal  know- 
ledge, if  it  be  true  that  the  news  of  the  loss  or  arrival 
was  publicly  known  in  the  town.  This  is  a  case  for  saying 
with  the  Statute  of  Genoa,  that  the  notice  is  shown  per 
famam  legitimi  probatam. 

$  5.  Positive  Ignorance  of  facts  is  presumed,  if  there  is  no  proof  to 

knowledge  is        .  i  ,  -o  ^^        •  ^  •         x  •       •     ^  • 

not  presumed,  ^he  contrary  :  Jr'rcBsumitur  ignorantia,  ubi  scientia  nan  pro- 
jur^lS' 60 '**"**  ^^^^^*^*    A  person  is  not  blamable  for  being  deceived,  when 

he  is  ignorant  of  facts  known  to  others :  In  alieni  facti 
»  L.  5,  ff.  pro       ignorantid,  tolerabilis  est  err  or. ^^ 

•uo.  "^ 

As  a  general  rule,  he  who  effects  insurance  on  a  thing 

(e)  The  wrilteo  statement  of  his  case,  hy  each  party  in  a  tait,  is  so  termed. 
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already  lost,  or  he  who  insures  a  thing  already  arrived,  are     Chap.  XV. 
equally  presumed  to  be  acting  in  good  faith,  until  the  con- 


trary be  proved :  In  hoc  casu  ignorantia  semper  prasumitur,     ^"^»  "<>*•*'• 

non  probata  scientiA.^^    Again  :  In  dubio  prasumendttm  in 

exteriori  foro.  non  adfuisse  scientiam,^''     But  in  this  mat-  "  Molixu^  tom.  2, 

ter,  the  indications  and  presumptions  of  fraud  are  admitted  «^.  <m»c.  6, 

according:  to  circumstances :  Huiusmodi  notitice,  says  De 

Luca,  probatio  prcesumpta  residet  in  judids  arbitrio,  quod  credito,  disc.  109, 

drca  istud  factum  interponendum  est^^  SSJcui^i  *78 

If  there  is  no  fraud,  and  one  of  the  parties  is  not  better  J  6.  if  there  is 
informed  than  the  other,  the  least  uncertainty  of  the  event,  uast  unoer- 
fortunate  or  unfortunate,  suffices  to  render  the  insurance  |^ndJr*"he*j^.^ 
valid.    This  case  is  mentioned  in  the  Rota  of  Genoa :  '^  surance  valid. 
Notitiam  intelligimus  de  vera,  certd,  legitima,  et  idonea  no^ 
titid.     Valin  says,^^  that  **  it  is  one  thing  to  know  the  loss  »  vaUn,  p.  89. 
of  a  vessel,  and  another  to  have  room,  and  even  just  cause 
for  fear r     In  the  first  case,  the  insurance  is  void ;  in  the 
second,  it  is  valid,  if  there  be  neither  fraud,  nor  dissimula- 
tion, nor  false  assertion. 

The  premium  is  stipulated  relatively  to  the  greater  or 
less  idea  entertained  of  success  or  the  want  of  it.^^     Thus,  «  Lessius,  iib.  2, 
insurance  on  a  vessel,  of  which  nothing  has  been  heard  for  16. ' 
more  than  two  years,  may  be  valid."  ^  Thus,  after  the  news  »  supr*,  ch.  m, 
had  reached  Marseilles,  of  the  hurricane  of  1779,  which 
had  scattered   our  convoy   from   St.  Domingo,  and   en- 
gulphed  several  ships,  insurances  and  reinsurances  were 
effected  on  ships  belonging  to  this  convoy,  at  premiums  of 
90/.  per  cent.     Such  again  was  the  case  of  the  reinsurances 
made  on  the  three  king's  frigates.  La  Valeur,  La  Fleur  de 
Lys,  and  La  Sirenne,  mentioned  in  Ch.  VIII.^'  »ch.  s, leet.  is. 

Notwithstanding  public  rumour  of  the  loss  or  arrival  of 
the  vessel,  the  insurance  would  be  lawful,  if  this  rumour 
had  no  character  of  certainty,  and  it  was  equally  known  to 
both  parties.  Rumour  scatters  Ues  as  easily  as  truth : 
Tom  ficti  pravique  tenax,  quam  nuntia  veri.^^     Falsehood  «« virgfl,  ub.  2, 

Tcr.  1S8« 

grows  by  running.     Every  new  mouth  puts  out  more  than 

the  ear  took  in : 

Mensuraque  Jicti  »  Orid,  iib.  u, 

Crescitf  et  auditis  aliquid  novus  adjicil  auctor.  om^it'e,   * 

lllic  credulitas,  Ultc  temerarius  '-rror,^*  **•  ^* 
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Chap.  XV.     It  suffices^  then,  that  the  party  has  not  certitude  of  the 
^^I^ — 1—  arrival  or  loss  of  the  thing,  to  allow  insurance  on  it  to  be 


made,  provided   that  every  known   circumstance  be  de- 
clared. 
$7.  iQsuraoce        I"  1781,  I  was  consulted  on  an  insurance  made  at  Mar- 
made  at  Mar-     geiUes,  and  inward  to  Marseilles,  on  cargo  of  a  vessel  that 

seiilesoQ  a  ves-  '  '  o 

sel  already  ar-    had  arrived  six  days  before  in  the  port  of  this  town.     This 

rived  ia  the  port  ,         .     .  mt  i« 

of  that  town.  case  appears  strange,  but  it  is  not  new.  ihe  policy  con- 
tained renunciation  of  the  league  and  half  per  hour  (of  which 
I  shall  speak  in  the  following  section).  The  insurer  con- 
tended that  the  premium  was  due  to  him,  because  at  the 
time  of  signing  the  policy  he  did  not  know  the  return  of 
the  vessel,  or  because  the  goods  not  having  yet  been  landed, 
they  were  exposed  to  the  risks  for  which  he  was  respon- 
sible. 

I  was  of  a  contrary  opinion :  1.  The  risk  on  goods  of  a 
vessel  already  arrived  in ''the  port  of  its  destination,  has 
never  made  by  itself  the  subject  of  a  maritime  insurance. 
2.  The  publicity  of  the  vessel's  return  in  the  very  place 
where  the  insurance  has  been  made,  suffices  to  render  this 
insurance  null,  according  to  the  rules  before  stated.    3.  The 

»Art.4o,  h.  t.      Ordonnance,*^  in  permitting  insurances  to   be   made  on 

good  or  bad  news,  supposes  that  there  is  a  distance  be- 
tween the  place  of  arrival  of  the  shipy  arid  the  place  where 
the  policy  has  been  passed.  This  appears  from  the  preceding 
article.  4.  It  would  be  a  contradiction  in  such  circum- 
stances, to  enforce  a  contract,  from  which  every  suspicion 
of  fraud  ought  to  be  carefully  removed. 

I  am  aware  that  many  merchants  do  not  agree  with  me; 
and  I  have  been  informed,  that,  in  a  like  case,  the  premium 
has  been  paid.  Still  I  hold  to  my  opinion.  Our  port  is  an 
assured  asylum  for  the  vessels  it  contains :  StcUio  beni 
fida  carinis.  They  cannot  enter  there  without  the  captain 
has  made  his  declaration  on  oath  at  the  Health  Office. 
These  declarations  are  immediately  made  public,  and  an 
insurer  could  only  with  a  very  bad  grace  be  willing  to 
profit  by  the  supineness  of  a  citizen  illy  informed.  Z'oftt- 
tante  in  una  citta^  says  Casaregis,  si  deve  presumere  che 
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sappia  dd  che  in  quella  notoriamente  succede.^    The  pre-     Chap.  xv. 
sumption  of  which  this  author  speaks^  applies  to  the  case      ^^^'     ' 


of  an  insurer  who  desires  to  profit  by  a  gratuitous  pre-  ^^SSItatolttu- 
mium^  and  not  to  the  assured^  whose  actual  ignorance  is  **®'  ^^' ''  ^  *** 
not  disputed  :  in  such  a  case^  the  first,  certat  de  lucro  cap- 
tando  ;  and  the  second,  de  damno  vitando. 


Section  IV. 

KNOWLEDGE  PRESUMED  IN  LAW. 

This  matter  is  so  susceptible  of  fraud,  and  the  fraud 
often  so  difficult  of  proof,  that  commercial  nations  have 
come  as  it  were  to  an  agreement  to  establish  a  presump- 
tion Jum  et  de  jure  of  fraud  against  the  assured,  or  against 
the  insurer,  every  time  that  through  the  proximity  of  the 
places,  it  is  possible,  that  at  the  nme  of  signing  the  policy,  disc,  e,  n.  i;  Roe- 
they  mi?ht  have  been  informed  of  the  loss  or  safety  of  cia,*|i,  gi.  i. 

•^  ®  "^  n.  160;  M«pq. 

the  vessel.'  "*•  *•  «»?•  **» 

n.  80. 

The  R&glement  of  Barcelona*  reckons  a  league  to  the  $i.  League  and 
hour.     At  Genoa,  they  count  two  miles  to  an  hour  :  Duo  .  *   ^"^ 

^  "^  .         'Sequel  of  the 

millia  pro  qualibet  hora?     But  our  Ordonnance,  agreeing  coiMouto,ch.Mr. 
with  the  Reglement  of  Amsterdam  and  the  Guidon,  pre-  duc.  6,  n.  ir. 
scribes  a  league  and  a  half  to  the  hour.    The  presumption 
in  question  is  reciprocal.     Just  as  in  like  case  the  assured 
cannot  demand  the  loss,  so  the  insurers  cannot  claim  the  ^ 

.     .  .  .  *  V«Iin,  torn.  2, 

premium,  or  are  to  return  it  if  they  have  received  it.*  p-  gj'  cieirac, 

The  Reglement  of  Barcelona  reckons  three  miles  to  the  How  many 

1  j^'  1  7  .   /  .   f  •       rnW^  to  the 

league :   Liacuna  lega  per  hora,  ctoe,  per  tutte  tre  miglxa^  league  ? 

una  hora.     Our  authors  do  the  same :  Tria  milliaria  in 

horam  computando.^     But  this  point  not  having  been  de-  » Kuricke,  p.  ssa. 

cided  by  the  Ordonnance,  we  might  perhaps  count  by  post 

leagues,  at  the  rate  of  2,000  toises  for  each  league  ;  for,  in 

case  of  doubt,  the  most  favourable  interpretation  is  to  be 

preferred. 

The  Reglement  of  Amsterdam^  and  the  Guidon ^  count  From  what 
fi'om  the  place  itself  where  the  disaster  has  happened.   The  f^^j, 
R^lement  of  Barcelona  only  from  the  first  place  on  land  '  ouidon,  ch.  4. 
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Chap.  XV.     where  the  news  arrived :  Cioe  in  tale  parte  che  nova  si 

Sect.  IV. 

'- — '—  passa  saperper  terra^  senza  passare  mare.    The  Statute  of 


■Caaar^, 
diao.  21S,  n.  7. 


Genoa"  is  to  the  same  effect :  Si  casus  secutus  esset  in  nutri 
hnginquoy  aded  qudd  notitia  deferenda  esset  per  mare,  ante- 
qudm  pervenire  posset  in  terram  firmam,  calculetur  tempos  ad 
rationem  pradictam  a  loco,  in  quo  primo  venerit  dicta  no- 
titi&y  seu  novum.  Such  is  the  doctrine  of  the  Italian  doc- 
•  caaaregia.  toFS.^     Our  Ordonuancc  counts  from  the  place  of  the  loss; 

diac.  6,  n.  12;  ./  -r  ./ 

scaccia,  f  1.  gi.  1,  which  scems  to  exclude  the  qualification  established  by  the 
nit?M.  "^^"*'     R^glement  of  Barcelona  and  the  Statute  of  Genoa. 

I  find,  however,  on  consulting  my  papers,  that  our  juris- 
prudence has  always  been  to  count  from  the  first  port  on 
terra  firma  where  the  news  has  been  brought  Arrdt  of 
24th  March,  1694,  rendered  by  the  parlement  of  Aix,  in 
the  case  of  Francois  Marin,  against  Jean  Grave  de  Botte- 
ville,  of  St  Malo,  whereby  the  insurers  were  ordered  to 
verify  the  precise  day  that^lie  news  of  the  capture  of  the 
ship  St.  Fraufois  had  been  certain  and  assured  in  the  town 
of  St.  Malo. 

Again :  on  the  1st  March,  1691,  the  ship  Triomphe  de  la 
Paix,  Captain  Andrie,  of  La  Ciotat,  was  captured  in  the 
Channel  of  Malta,  and  carried  to  Messina.  The  insurers 
presented  a  petition  that  the  insurance  might  be  declared 
void,  on  the  ground  that  the  capture  might  have  been 
known  at  Marseilles  at  the  time  of  signing  the  policy, 
reckoning  a  league  and  half  to  the  hour.  They  were 
answered,  that  this  league  and  half  per  hour  could  not  be 
reckoned  from  the  Channel  of  Malta,  where  the  vessel  had 
been  taken,  nor  even  from  Messina,  a  town  situated  on  an 
island,  and  whence  it  must  pass  an  arm  of  the  sea  to  arrive 
on  terra  Jirma. 

Sentence  interlocutory  of  4th  September,  1697,  bearing 
that  before  pronouncing  judgment  the  insurers  should  verify 
that  the  news  of  the  capture  had  been  known  at  Reggio  in 
the  beginning  of  the  month  of  March.  The  insurers 
moved  the  lieutenant  to  amend  the  sentence,  by  ordering 
that  they  should  produce  evidence  of  the  time  that  the  news 
of  the  capture  had  been  carried  to  Reggio,  or  other  port  in 
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Italy.   The  lieutenant  did  not  consider  that  he  had  authority     Chip,  xy . 

^KCT.  IV. 


to  grant  this  motion.  Arr6t  of  20th  March,  1698,  in  re- 
versal of  this  sentence,  allowed  the  evidence  to  apply  as 
well  to  Reggio  as  to  other  ports  in  Italy. 

Again:  sentence  of  the  admiralty  of  Marseilles,  ren- 
dered 5th  October,  1704,  admitted  the  insurers  on  the 
polacca  of  Captain  Turcon,  to  verify  that  the  news  of  the 
capture  of  this  vessel  had  been  known  at  Constantinople  in 
the  beginning  of  April  of  that  year,  whence  the  news  might 
have  reached  Marseilles  before  Philip  Caunac  had  effected 
his  insurance. 

The  Guidon*®  says:  "  inasmuch  as  it  would  be  difficult  From  what 
to  particularize  at  what  hour  of  the  day  the  loss  occurred,  ^  ^'^ 
and  at  what  hour  of  the  day  the  insurance  was  made,  the 
hour  of  noon  is  taken  for  both."     That  is  very  well  when 
the  precise  epoch  is  unknown;   but  if  it  is  known  the 
reckoning  is  made  de  momento  dk  momentum.^^    This  epoch  "  Pothier,  n.  t». 
may  be  verified  by  witnesses.^*    The  hours  of  the  night  are  Hours  of  the 
counted  as  well  as  those  of  the  day :  In  computatione  ^W^ 
duorum  milliarium  pro  qualibet  hard,  comprehensce  censentur 
etiam  horas  noctumm.^^  "  ^^•?^! 

disc.  6,  n.  24. 

Is  the  insurance  to  hold,  if,  in  spite  of  the  proximity  of  $  2.  A  pre- 
time  and  place,  it  was  impossible  to  be  informed  of  the  «!SJj'uwf '^" 
event?  The  R^glement  of  Barcelona  establishes  the  pre- 
sumption in  question  to  remove  all  doubt :  Per  removere 
offni  dnbio  dello  tempo,  infra  quale  potria  essere  saputo,  della 
perdita,  o  caso  seguito.  The  R^glement  of  Amsterdam  says, 
in  this  regard  neither  inquest  nor  proof  is  to  be  shown.  The 
Guidon :  it  is  to  be  presumed  from  the  lapse  of  time  inter- 
vened  that  the  accident  might  have  been  known.  Finally, 
our  Ordonnance  restricts  itself  to  the  rule,  to  decide  that 
the  news  might  have  been  carried  to  the  place  where  the  in- 
turance  was  made.  It  is  then  a  presumption^'tim  et  dejure, 
which  bars  him  against  whom  it  is  established  from  pro- 
ducing proof  to  the  contrary. 

Presumptions  juris  et  de  jure  are  those  which  form  so 
strong  a  testimony  that  they  exclude  all  proof  to  the  con- 
trary.    Alciat  says,  that  a  presumption  of  this  kind  est  dis- 
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Chap.  XV.     posio  legU,  aliquid  prcesumentiSy  et  super  prtBsumpto  tanquam 
^^'     *      sihi  comperto  statuentis.     It  is  called,  says  Menoch,^*  pnt- 


qutwTaL**'  "^'  **  sumptio  juris,  because  a  lege  introducta  est ;   et  de  jure, 

because  super  tali  prcesumptione  lex  inducit  firmum  jus,  et 

hahet  earn  pro  veritate.     "  Presumptions  juris  et  de  jure^^ 

says  Pothier,  ''  cannot  be  rebutted,  and  the  party  against 

'biilf"*840^      whom  they  lean  is  not  admitted  to  prove  the  contrary."" 

Banty.p.  175.  Casarcgis  says,'^  that  if  with  the  object  of  removing  all 

occasion  of  fraud  the  law  annul  any  contract,  the  decision 
is  to  extend  to  cases  even  where  it  is  evident  that  there  is 
no  fraud  :  Ubi  aliqua  lex,  annuUans  aliquem  actum,  editum 
fuit  ad  removendas  omnes  fraudis  occasiones,  comprehendit 
etiam  casum  in  quo  constaret  nullam  fraudem  fuisse  commis- 
sam ;  quia  lex,  providens  in  genere  ad  obviandas  fraudes, 
non  est  restringendum  ad  eos  casus  tantHm,  in  quibus  fratts 
comtnissa  est ;  sed  ad  omnes  alios  extenditur,  in  quibus,  licit 
nulla  fraus  commissa  fuerit,  committi  poterat.  This  rule  is 
adopted  in  the  case  of  the  league  and  half  per  hoar. 
Among  my  papers  I  find  the  note  of  an  arrSt  rendered  by 
the  parlement  of  Aix,  in  May,  1668,  which  '^  discharged 
the  insurers  from  paying  the  loss,  although  the  assured 
maintained  that  it  was  impossible,  because  of  physical  diffi- 
culties, that  a  league  and  half  per  hour  could  have  been 
made,  particularly  as  there  was  neither  post  nor  couriers 
established." 

Again :  on  the  30th  January,  1700,  the  barque  of  Cap- 
tain Antoine  Dallet  was  wrecked  on  the  coast  of  Navarino, 
in  the  Morea.  The  9th  March  following,  Michel  Dallet 
effected  insurance  for  4000  livres  on  hull  and  cargo  of  this 
barque.  The  insurers  having  had  news  of  the  loss,  peti- 
tioned for  a  decree  declaring  the  insurance  void,  on  the 
ground  of  the  league  and  half  per  hour.  Sentence  of  12th 
January,  1701,  discharged  the  insurers  on  their  returning 
the  premium  in  accordance  with  their  offer,  less  the  tax  for 
signature.  On  appeal,  the  assured  offered  a  plan  of  com- 
promise to  this  effect :  that  on  the  one  part  ''  the  insurers 
should  prove  that  the  news  of  the  loss  that  occurred  30th 
January,  1700,  had  been  known  at  Marseilles  the  9th  March 
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following^  or  rather  that  it  could  have  been  carried  there  by     Chap.  XV. 

land,  reckoning  a  league  and  half  to  the  hour;  and  on  the 

other^  that  the  assured  should  have  the  liberty  of  showing 
that  the  roads  from  Navarino  to  Venice  were  impracticable^ 
and  that  there  was  neither  post  nor  vehicles  to  make  the 
joumeyJ' 

Arr6t  of  10th  March,  1701,  on  the  report  of  M.  de 
Faucon,  without  noticing  the  offer,  affirmed  the  sentence,  on 
the  ground  that  the  presumption  in  question  excluded  all 
contrary  proof.  It  sufficed  that  in  reckoning  a  league  and 
half  per  hour,  the  news  of  the  disaster  occurring  at  Nava- 
rino  on  the  30th  January,  might  have  reached  Marseilles 
before  the  signing  of  the  policy ,  to  decide  the  cause  in  favour 
of  the  insurers.  The  state  of  the  roads,  the  want  of  a  post, 
and  other  circumstances  of  fact,  were  of  no  force  as  against 
the  presumption  of  law. 

Again :  an  arr^t  of  26th  June,  1714,  on  the  report  of  M. 
de  TEnfant,  in  favour  of  Guilhermy  and  other  insurers, 
against  Casse  of  Nantes.  The  insurers  were  discharged 
from  paying  the  loss,  although  Casse  alleged  that  at  the 
time  of  signing  the  policy  it  was  impossible  that  they  could 
have  known  at  Marseilles  the  capture  of  the  vessel,  which 
had  been  carried  into  Kinsale  in  Ireland. 

In  the  case  where  the  period  that  results  from  the  appli-  $  3.  Proof  that 
cation  of  the  rule  has  not  yet  intervened  between  the  event  goowrT 
and  the  signing  of  the  policy,  it  does  not  follow  that  the 
insurance  is  binding ;  if  it  be  true  that  at  the  time  of  the 
signing  the  event  was  already  known  to  one  of  the  parties. 
Such  is  the  sense  of  Art.  39,  without  prejudice  to  other 
proofs.    "  That  is  to  say,"  says  Valin,'^  "  that  he  who  has  «^  vaiin.  ^  89; 

'^      J  .  ,  .        .  Casaregis,  dtac.6, 

an  interest  in  declaring  the  insurance  void,  is  allowed  to  °-  im- 
prove, either  by  documents  or  by  witnesses,  because  it  is  a 
question  of  fraud,  that  the  other  party  was  actually  in  pos- 
session of  the  news,  although  since  the  event  sufficient 
hours  have  not  elapsed,  under  the  rule,  to  ground  the  legal 
presumption."  We  may  apply  here  a  text  from  the  Roman*®  ", Verbo'ol^f* 
law :    Quod  si  duplomate  (/)  usus,  out  felice  navigationef 

(/  )  Relays  of  hones. 

TT 
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Chap.  XV.     fnaturiUs  quam  quisque  pervenerit  JSphesum,  confesHm  oblir 

— - —  gatus  est ;  quia  in  eo  quod  tempore  atque  facto  finitum  ett^ 

nullus  est  conjectunB  locus. 

»  Dise.  1,  n.  21.  Certain  authors  qi^oted  by  Casaregis'^  speak  of  intelli- 
gences to  be  procured  on  this  subject  by  means  of  judicial 
astrology  or  other  occult  arts :  Ex  astrologid,  out  divini 
relatione.  Such  follies  are  worthy  of  the  age  in  which  these 
authors  lived.  But  we  cannot  so  easily  pardon  them  their 
false  reasonings,  and  the  consequences  they  draw  from 
them.  Pagan  philosophers  teach  us,  that  notwitlistanding 
the  little  smack  of  probity  we  have  it  must  be  laid  down  as 
a  principle,  that  even  could  we  deceive  the  eyes  of  men  and 
gods  we  must  never  do  anything  contrary  to  justice: 
Nobis  (si  modo  in  philosophid  peffecimus)^  persuasum  esse 
debet  J  si  omnes  Deos  hominesque  celare  possimuSf  nihil  tamin 
avari,  nihil  injusti,  nihil  libidinosi,  nihil  incontinentir  esse 

MOoerodeOffl-  fociendum.^ 

I  go  farther,  and  say,  that  if  on  false  advice  of  the  loss 
of  your  vessel  you  cause  it  to  be  insured,  the  insurance  is 
null,  and  the  insurers  shall  not  answer  for  any  sabsequeut 
disaster;  for  opinion  is  sometimes  a  better  test  than  the 
truth :  Plus  est  in  opinione,  quim  in  veritate.     Such  are  the 

n  L.  15, ff.de       words  of  the  law.^^    The  crime  consists  in  the  intention; 

and  the  fraudulent  act  is  never  to  profit  its  own  author. 


■  OrdoB.  art.  40, 
h.  t. 


Section  V. 

INSURANCE  ON  GOOD  OR  BAD  NEWS. 

Article  40^  (with  the  R^glement  of  Amsterdam)  deddes, 
that  '^  when  the  insurance  is  made  on  good  or  bad  news  it 
shall  subsist;  if  not  verified  by  other  proof  than  that  of 
the  league  and  half  per  hour,  that  the  assured  knew  the 
loss,  or  the  insurer  the  arrival  of  the  ship,  before  the  signing 
of  the  poUcy.'^  The  i^reement  on  good  or  bad  news  is  in 
the  printed  form  at  Rouen  and  at  Bordeaux,  but  not  so  at 
MarseiUes;  where  however  it  is  seldom  omitted  to  insatit 
in  the  policy.     By  means  of  it  the  presumption  juris  et  de 
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jure  vanishes.    He  that  alleges  the  knowledge  is  to  verify     Chap.  XV. 

Sect.  V. 


it  by  other  proof  than  that  of  the  leaaue  and  half  per  hour.^ 

Targa  m  the  passage  cited,  and  Casaregis,'  say,  that  the  Pothier,  n.  24; 
clause  on  good  or  bad  news  indicates  that  one  has  reason  to  Targa,  p.  2». 
fear  that  the  vessel  is  already  lost;  and  they  add  that  on 
account  of  this  the  insurers  never  fail  to  stipulate  a  higher 
premium.  That  may  have  been  so  formerly;  but  at  the 
present  day,  when  it  is  the  custom  to  insert  this  clause  in  all 
policies,  but  little  attention  is  paid  to  this,  and  the  premium 
is  not  on  that  account  augmented.  The  league  and  half  per 
hour  occasioned  a  thousand  law  suits,  and  gave  rise  to  the 
most  embarrassing  questions.  Hence  the  practice  has  been 
introduced  of  renouncing  it.  The  agreement  to  this  effect 
is  printed  in  our  smaller  form,  and  our  brokers  and  notaries 
insert  it  commonly  in  the  policies  they  receive;  by  this 
means  the  decisions  cited  in  the  preceding  section  are  become 
almost  useless.  The  manner  in  which  mercantile  business 
is  conducted  at  the  present  day,  and  the  facility  of  corre- 
spondence, have  rendered  superfluous  various  precautions 
which  might  have  been  necessary  in  the  last  century. 

The  renunciation  of  the  league  and  half  per  hour  and  the 
agreement  on  good  or  bad  news  are  synonymous.  The  two 
clauses,  when  both  inserted,  are  cumulative;  but  one  suffices. 
I  become  your  insurer,  and  I  promise  to  pay  you  the  loss, 
even  though  the  news  of  the  disaster  should  reach  us  a 
moment  after  the  signmg  of  the  policy ;  by  reciprocity  of 
reasoning  you  pay  me,  or  promise  to  pay  me,  the  premium, 
which  will  be  earned  to  me,  even  though  the  news  of  the 
safe  arrival  of  the  vessel  should  reach  us  an  instant  after 
the  completion  of  the  instrument.  The  contract  is  re- 
ciprocal :  it  turns  on  a  benefit  to  the  insurer  if  the  news  is 
good;  it  turns  on  a  benefit  to  the  assured  if  bad.  But  at 
the  time  of  signing  the  policy  the  fate  of  the  vessel  must 
have  been  uncertain,  and  the  two  parties  must  have  acted 
in  good  faith :  otherwise  the  clause  on  good  or  bad  news 
would  be  null,  and  the  contract  also  would  be  so :  Ut  con- 
tractus  assecurationis  Justus  sit,  necesse  est  ut  eventus  rei, 
qua  assecuratur,  incertus  sit.^  «  moUiw. 
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>  yaUn,p.89: 
Pothier,  n.  IS  and 
28:  Casarecis, 
diic.  6,  n.  S. 

*  Supra,  aeet.  8 
audi. 


*  CicaiOf  pro 
Balbo,  cap.  5. 


*  Blackstone, 
bk.  i,  ch.  4. 


•  N.  16. 

*  )  1,  fr.  dejun 
Jnrando. 


'  N.84. 


Section  VI . 

PROOF  OF  FRAUD. 

One  is  admitted  to  prove  by  witnesses,  that  at  the 
time  of  the  signature  of  the  policy  he,  with  whom  he  has 
contracted,  had  already  knowledge  of  the  loss  or  safe 
arrival.*  Such  is  our  jurisprudence.*  It  is  not  necessary 
to  marshal  in  detail  the  circumstances  of  the  fraud  com- 
plained of;  it  suffices  to  require  generally  to  be  admitted 
to  proof  that  before  the  signature  of  the  policy  the  event 
was  known  to  the  adverse  party.  So  decided  by  arrfit  of 
1st  March,  1751;  and  by  another  of  23rd  May,  1749, 
cited  supra.  Chap.  VIII.,  Sect.  9,  §  3.  In  default  of  proof, 
I  may  oblige  my  opponent  to  affirm  on  oath  that  at  the 
time  of  the  signature  the  event  was  unknown  to  him. 

The  man  of  good  repute  has  no  need  to  swear  in  order 
to  be  believed.  Xenocrates  having  advanced  to  the  altar 
to  affirm  on  oath  the  testimony  he  had  given,  all  the  judges 
cried  out  that  his  oath  was  superfluous:  Athenis  otipit, 
dim  testimonium  publici  dixisset,  et  jurandi  causa  ad  aras 
accederet,  una  voce  omnes  judices,  ne  is  juraretj  reclamasse} 
In  England  a  peer  takes  no  oath.  He  declares  upon  his 
honour  the  truth  of  what  he  attests.^ 

If  he  to  whom  the  oath  is  deferred  refuse  to  take  it,  is 
he  presumed  guilty  of  fraud,  and  is  he  to  be  condemned  to 
the  penalty  of  double  premium  mentioned  in  the  following 
section  ?  Pothier^  decides  in  the  affirmative ;  and  he  rests 
on  the  law^  dejurejurandoy  where  mention  is  made  of  the 
oath  deferred  in  pcmali  actione.  But  the  Ordonnance 
pronounces  the  penalty  of  double  premium  only  in  the  case 
where  the  fraud  is  proved.  But  refusal  to  take  an  oath  is 
not  proof  positive  of  fraud.  The  party  may  have  only  half 
known  the  thing,  and,  in  doubt,  he  prefers  losing  to  swear- 
ing. I  think  then  that  he  who  refuses  to  take  the  oath 
tendered  to  him  is  simply  to  be  deprived  of  the  benefit  of 
his  insurance.  For  to  use  the  words  of  this  author,^  **  the 
oath  has  relation  to  the  nullity,  and  not  to  the  infliction  on 
the  assured  of  the  penalty  for  a  fraud  that  must  be  shown 
by  indubitable  proofs." 
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Cbaf.  XV. 

Section  VII.  _8^ct^jvil_ 

PENALTY  OP  FRAUD. 

The  presumption  drawn  from  the  league  and  half  per 
hour  (if  not  renounced  by  agreement  in  the  policy)  works 
the  nullity  of  the  insurance ;  but  it  is  not  a  proof  of  fraud. 
Consequently  it  is  not  accompanied  by  any  penalty.  If 
the  assured  might  have  knotvUf  this  possibility  of  know- 
ledge applies  to  the  insurer  also.  They  have  nothing  to 
reproach  each  other  with  on  this  point.  It  suffices  then  to 
dissolve  the  insurance,  for  the  single  reason  that  the  law 
declares  it  null.*  But  in  case  of  proof  that  the  assured  *  Potuer,  n.  m. 
knew  the  loss,  he  shall  be  bound  to  restore  to  the  insurer 
what  he  shall  have  received^  and  to  pay  him  double  pre- 
mium.^  And  in  case  of  proof  that  the  insurer  knew  the  ■  Art.  41,  h.  t. 
'arrival  of  the  ship,  he  shall  be  condemned  to  return  the 
premium^  and  to  pay  the  double  of  it  to  the  assured;^  that  •  Art. 41. 
is  to  say,  to  return  the  premium,  and  in  addition  to  pay  the 
assured  the  double  of  this  premium.*  l.^M?'paSii, 

It  may  be  said  perhaps  that  the  penalty  decreed  in  this  "•  ^** 
case  is  too  light.     For  he  that,  in  spite  of  certain  know* 
ledge  of  the  event,  insures  or  causes  himself  to  be  insured 
is  guilty  of  stellionat^  (g),  and  consequently  liable  to  a  cri-  •  stwechm  gL  ir, 
minal  action.^     The  R^glement  of  Rotterdam,  cited  by  •v«iin,p.  91; 
Valin,  directs,  that  he  who  is  guilty  of  this  shall  be  pu- 
nished as  for  crimen  falsi ;    and  Valin '^  says,  that  "  the  ^  v«ito,  p.  ss. 
certain  hnowledge  of  the  fact,  impressing  as  it  does  on  him 
who  had  it  a  mark  of  infamy,  may,  according  to  the  nature 
of  the  proofs,  subject  him  to  penalties  of  which  the  least 
shall  be  degradation  from  the  title  of  merchant.'*     Why 
then  does  the  Ordonnance  restrict  itself  to  the  simple  pe- 

(g)  Stellionat  is  defined  a  species  of  larciDous  coDdact  committed,  for  io- 
stance,  by  him  who  sells  or  lets  to  hire  immovables  which  do  Dot  belong  to  him, 
or  who  hypothecates  them  as  free  and  unincumbered,  though  they  are  not  so ;  or 
who  sells  them  as  being  proprietor  of  th^  whole,  though  he  is  only  so  of  a  part. 
SttUionatus  criminis  retu  «<<,  says  the  code,  qui  rem  aUeri  obligatam  d$nub  o6it- 
gavit,  diuimulatd  priori  obligatione.  Cujas  says  the  word  comes  from  sielUo,  a 
species  of  very  small  lizard,  extremely  subtle  and  engaging  in  its  movements ; 
so  the  law  applies  it  to  those  innumerable  guises  of  artful,  delusive,  fraudfol 
wrong,  which  cannot  be  designated  by  a  distinct  or  proper  name. 
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Chap.  XV.     nalty  of  double  premium,  whilst  in  Art.  16  it  prohibits 
'. '—  those  who  take  up  money  on  maritime  loan  from  effecting 


insurances  thereon,  on  pain  of  nullity  of  the  insurance  and 
of  corporal  punishment  (h) ;  and  in  Art  55  directs,  that  if 
the  assured  pursues  the  payment  of  the  sums  insured  be- 
yond the  value  of  his  effects,  he  shall  be  punished  exesmr 
plarily  ?  To  reconcile  these  matters,  Valin  supposes  that 
the  penalty  of  double  premium  concerns  the  case  of  know- 
ledge presumed  in  law  under  the  rule  of  the  league  and 
half  per  hour.  But  Pothier,  as  we  have  seen,  is  of  a  con- 
trary opinion. 

It  may  be  added  that  the  double  premium  is  the  only 
penalty  which  the  injured  party  can  claim.  But  this  does 
not  prevent  that,  on  the  prosecution  of  the  public  officer, 
the  guilty  party  should  be  punished  more  severely. 

I  have  never  known  a  criminal  prosecution  in  this  mat-* 
ter,  nor  even  any  instance  with  us,  wherein  the  penalty  of 
double  premium  has  been  decreed.  Pothier  observes,  that 
in  the  tribunal  of  conscience  {for  de  la  conscience)  it  suffices 
that  the  guilty  party  restore  what  he  has  improperly  received, 
without  condemning  himself  to  the  penalty  of  double  pre- 
mium. But  in  restoring  the  capital,  the  culprit  ought  in 
addition  to  pay  interest :  Si  assecurator  scivit  navim  appur 
lisse,  et  merces  in  tuto  esse,  tunc  contractus  est  nuUus;  et 
tenetur  restituere  assecurator,  non  solttm  quod  ed  raHone 
•  CMHwgii,  diM.   acceperit,  sed  etidm  inter  esse  et  danma  indi  secuta,^ 

1,  n.  19. 


Section  VIII. 

INSURANCE  MADE  BY  AQENT. 

If  at  the  time  of  signing  the  poUcy  the  agent,  who  effects 
the  insurance  for  account  of  others,  is  informed  of  the  loss, 
the  insurance  is  null,  although  the  principal  were  not  so 
informed.     It  is  equally  so,  if  the  principal  was  informed 

(h)  This  phraae,  though  it  has  an  alarmingly  pedagogic  air,  ■eemt  to  iodieats 
nothiog  worse  than  imprisoament,  with  or  without  degrading  labour,  in  the 
galleys. 
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of  the  loss  when  he  gave  orders  to  effect  msurance,  al-     Cbap.  XV. 
though  the  agent  may  have  acted  in  good  faith.   So  decided 


by  arrfit  of  the  parlement  of  Paris,  cited  above.*    So  also  '  8«<-  »• 
if  the  jnincipal,  informed  in  time  to  revoke  the  order,  has 
omitted  to  revoke  it    In  all  these  cases  the  double  pre- 
mium and  other  penalties  fall  only  on  him  who  is  guilty  of 

fraud  2  *  CMaxvfIt,  dtoe. 

Valin  and  Pothier  cite  the  arr^t  of  the  parlement  of  AiZ| 
rendered  in  favour  of  the  owners  of  the  privateer  La  Jurum^ 
and  which  I  have  already  mentioned.^  This  privateer  had  *  ch.  s,  Met  9, 
made  six  prizes,  and  placed  a  prize  crew  on  board  of  each. 
She  returned  to  Bayonne  the  10th  July,  1746.  Two  of  the 
prizes  arrived  there  at  the  same  time ;  but  not  having  news 
of  the  other  four,  they  wrote  to  Bordeaux,  Leghorn  and 
Marseilles  to  effect  insurance  on  them.  A  few  days  after, 
«  advice  was  received  at  Bayonne  that  they  had  been  recap- 
tured. Information  of  this  was  immediately  sent  to  the 
agent  at  Marseilles.  But  the  order  had  been  already  exe- 
cuted. This  insurance  was  the  occasion  of  a  much  litigated 
suit,  in  which  various  questions  were  i^tated.  But  the 
insurers  failing  to  produce  the  proofs  to  which  they  were 
subjected  by  the  terms  of  the  arrdt,  paid  the  loss. 

Another  question.  If  in  the  insurance  effected  by  an  agent 
there  has  been  no  agreement  renouncing  the  league  and  half 
per  hour,  and  the  news  of  the  event  might  have  arrived  be- 
fore the  signing  of  the  policy,  reckoning  the  league  and  half 
to  the  hour,  is  the  contract  void  ?  On  the  one  side,  it  may 
be  said  that  the  agent,  not  having  any  interest  in  the  thing, 
is  to  be  presumed  to  have  acted  in  good  faith ;  and  that 
the  presumptive  notice  of  the  loss  ought  not  to  prejudice 
the  principal,  who  has  not  been  informed  of  it  until  long 
after.  But  1.  The  agent  may  have  chosen  to  be  blind,  to 
serve  his  friend.  2.  The  law  is  general,  and  does  not  dis- 
tinguish insurance  made  for  one's  own  account  from  that 
made  for  account  of  others.  The  case  having  presented 
itself  at  Genoa,  arbitrators  were  named.  They  decided 
that  the  insurance  was  void.  Casaregis,  who  was  one  of 
them,  reports*  the  reasons  of  this  decision,  to  which  we  4  cwaregii, 
cannot  but  assent. 
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— — —  merchant  of  London,  after  having  given  orders   to   his 

agents  at  Marseilles  to  effect  insurance  for  his  account, 
learns  that  the  vessel  has  been  captured.  He  writes  di- 
rectly to  revoke  the  order;  but  before  the  receipt  of  his 
second  letter,  the  insurance  has  been  made  at  Marseilles, 
without  any  agreement  in  the  policy  renouncing  the  league 
and  half  per  hour.  It  seems  at  first  that  the  contract 
should  be  void,  if  (reckoning  a  league  and  half  to  the  hour) 
the  news  of  the  loss  could  have  reached  London  before  the 
order  given.  I  think  the  contrary.  The  legal  presumption 
established  by  the  Ordonnance  is  stricti  juris,  and  is  to  be 
admitted  only  in  the  case  of  which  the  article  speaks.  It 
must  be  that  the  news,  reckoning  a  league  and  half  to  the 
hour,  could  have  arrived  by  land  before  the  signing  of  the 
policy  in  the  place  where  it  has  been  passed;  but  there  is 
not  a  word  said  of  the  place  whence  the  order  has  been 
sent.  It  suffices  then  that  the  principal  has  acted  in  good 
faith,  or  that  fraud  is  not  proved,  in  order,  upon  this  hypo- 
thesis, that  the  insurance  should  have  its  effect 
•  supn,  lect.  5.         But,  as  I  have  before  remarked,*  all  these  questions  at 

the  present  day  have  hardly  other  than  a  theoretical  value, 
because  of  the  custom  that  prevails  of  effecting  insurances 
on  good  or  bad  news. 


(    649    ) 


CHAPTER  XVI. 

OF  RETURN  OF  PREMIUM. 


The  dissolution  of  a  policy  of  insurance,  for  whatever  cause  Etymology. 
it  may  be,  is  called  return  (stoumy  or  ristoume).  The 
tariff  decreed  by  the  Council  of  State,  of  November,  1778, 
for  the  brokers  of  Marseilles,  uses  the  word  stoumy,  which 
comes  from  the  Italian  storno(a).  When,  then,  the  risk 
with  which  the  insurers  had  charged  themselves  vanishes 
before  it  had  begun  to  exist,  it  works  a  species  of  counter 
position,  or  restome  of  the  risk :  stomo  del  rischio  ;  whence 
has  been  compounded  the  word  ristoume^  and  by  syncope, 
stoumy,  which  is  proven9al  Italian. 

The  Guidon*  calls  ressortiment,  what  at  this  day  is  termed  >  ch. «,  Mt  le. 
stoumy  or  ristoume.     Cleirac*  observes,  that  when  the  first  » cieirac,  p.  243. 
insurances   accomplish  the  object  in  view,  later  insurers 
ressortenty  that  is  to  say,  withdraw  themselves  from  the  peril. 
The  Guidon,  in  another  place,^  employs  the  word  restor  as  •  ch.  5,art.5&e. 
a  generic  term,  to  signify  resource  and  action  of  indemnity 
against  any  one ;    and  again,^  it  says  that  he  who  takes  up  «  ch.  19,  art.  10. 
money  on  maritime  loan  beyond  his  interest,  places  himself 
au  restor,  that  is  to  say,  in  the  case  of  paying  back  the 
money,  notwithstanding  the  loss  of  the  vessel.    All  this  has 
relation  to  our  word  ristoume,  and  to  the  right  of  action 
one  has  se  retoumer  against  the  insurer,  to  cause  him  to 
return  a  premium  unduly  paid.     The  Ordonnance  seems  to 
adopt  the  word  ressortiment,  when  it  says,^  that  the  last  *  Art.  24,  h.  t. 
insurers  go  out  (sortent)  from  the  insurance. 

Valin^  says,  that  in  certain  countries  the  insurance  is  •  vaiin,  p.  68. 
valid  actively  and  passively  (5),  without  regard  to  the  value 

(«)  To  reject  or  push  back. 

(6)  As  has  been  before  remarked,  French  writers,  and  perhaps  others,  *pply 
the  terms  active  and  pauive  to  imvring  and  the  being  insured  respectively. 
Thus  with  relation  to  the  insurer  it  is  active ;  in  the  case  of  the  assured,  pauive 
insurance. 
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Chap.  XVI.    of  the  things  insured,  and  without  examining  whether  the 

— —  goods  have  been  shipped  or  not.      But,  adds  he,  the  whole 

reduces  itself  then  to  a  kind  of  wager ^  thai  the  ship  will 
T  Retp.8i, n.s.    arrive  safe:  and  as  Roccus  observes/  Dwn  assecuratores 

receperunt  pretium  pro  quantitate  assecuratd,  etiam  non  conr 
ductis  integris  mercibtiSf  valet  assecuratio  per  viam  sponsionis. 
In  this  case,  in  order  that  the  insurance  shall  hold  as  a 
wager,  the  insurers  must  have  been  informed  that  there  was 
nothing  placed  on  board,  or  that  the  actual  value  of  the 
•  CMMegfa,  dijc.  effects  insured  was  inferior  to  the  sum  insured.^ 

7,  n.  5.    vide 
■upra,  ch.  1,  sect. 

Section  I. 

ANNULUNG  OF  THE  INSURANCE  BY  TBE  ACT  OF  THE 
ASSURED,  OR  OF  HIS  AGENTS^ 

$  1.  Foreigiior       Italian  authors  all  agree  that  insurance  is  a  conditioiial 

aneieat  usages.  ,,         1.1./.1  nt  <• 

I  Supra,  oh.  1,      coutract,  and  that  the  nsk  is  of  the  essence  of  the  contract^ 

Still,  they  maintain  that  the  assured  is  not  allowed  to  annul 
the  insurance  by  his  own  act ;  that  in  this  case,  the  insurer 
is  not  obliged  to  return  the  premium,  and  that  he  is  even 
entitled  to  pursue  its  payment  at  law,  if  it  has  not  been 
received  by  him :  An  assecurator  teneatur  restitnere  pretimMf 
ed  qudd  in  navi  Twnfuerunt  merces?  Videbatur  teneri  asse' 
curator  ad  restitutionem  pretii  recepti  ob  causam  iUius  perir 
culi ;  tamen  in  contrarium  est  Veritas^  quod  nan  soliim  nan 
teneatur  pretium  restituere,  imo  possit  petere  iUud  ;  et  ratio 
est  J  quia  licit  emptio  periculi  nan  teneat  in  prajudidum  prO' 
missorisy  tamen  in  ejusfavoremj  et  in  prajudidum  assecwraH 
falsa  assertio  bene  tenet.  Sic  etiam,  quia  iUa  causa  cessat 
facto  domini  merdum,  ed  quod  nullas  merces  misit  in 


»  Roccus,  n.  11 ;    et  non  facto  assecuratoris.  per  quem  non  stetit.^ 

Santerna,  part.  S.  -^  ^r       1 

»•  Jj^/  clSwSt        These  authors  except  the  single  case,  where  it  has  been 
duc.  1,  n.  53  and    impossible  for  the  assured  to  ship  his  goods,  or  to  send  off 

the  vessel :  In  casibus,  in  quibus  impeditur  namgatio,  puti 
si  navis  sit  combusta  in  porta,  vel  destructa,  vel  rex  earn 
capiat  pro  necessitatibus  publicis,  et  impeditur  conditio  asse- 
curationis :  quia  tunc  non  posset  imputari  conditionis  defectus 
magis  uni,  qudm  alteri  parti,  nullus  tenebitur ;  et  pretium 
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periculi  rum  potest  peti,  et  solutum  repetitur,  quasi  causa  nan    Chap.  XVI. 
secutd.^    And  Casaregis :   Si  ex  aliquo  impedimento  assecu" 


n. 


ratus  non  potuisset  merces  suas  onerarej   tunc  contractus  udie. 

assecurationis  locum  non  haberet^  ita  ut  si  pretium  assecuror 

tionis  Jiiisset  solutum,  repeti  certd  poterit  per  assecuratum.^     J  ?I*iff**'  ****** 

The  Guidon*  is  not  far  oflF  from  these  principles,  when  it  » cfc.».  wt.  le. 
speaks  of  goods  which  one  has  not  been  able  to  ship,  because 
they  arrived  too  late,  or  because  the  vessel  was  already /uZ/. 
The  same  spirit  dictated  Art.  16  of  the  R^glement  of  Ant- 
werp ;  ''  If  any  one  effects  insurance  on  goods  that  his 
master,  his  factor,  or  other  third  person,  for  whom  he  is 
authorized  to  act,  is  to  ship,  and  the  shipment  be  not  made, 
so  that  he  who  has  insured  runs  no  risk,  the  insurer  is 
bound  to  return  what  he  shall  have  received  for  the  said 
insurance,  saving  the  half  per  cent  which  shall  remain  to 
him  by  ancient  custom.''  Loccenius^  cites  this  R^glement,  *^^*  *»<*p-  * 
and  agrees  that  the  premium  is  to  be  returned  when  the 
expedition  has  been  broken  up  by  the  act  of  others. 

The  R^glement  of  Amsterdam^  establishes  a  different  '^^.u. 
rule :  ^  Any  one  having  effected  insurance  on  any  goods, 
and  after  sometime  reconsiders,  and  does  not  send  them, 
and  in  fact  does  not  ship  them,  or  does  not  send  them  to  the 
place  at  all,  or  perhaps  discovers  their  value  to  be  less  than 
the  sum  insured;  then  the  assured  is  allowed  to  reclaim 
against  the  insurer  the  surplus  of  the  price  of  the  insurance, 
in  giving  always  to  the  insurer  one-half  per  cent." 

This  decision  (which  is  conformable  to  the  nature  of  $  2«  Actual 
insurance^)  has  been  adopted  by  our  Ordonnance.^     "  If  %  g„p^  ^  ,^ 
the  voyage  is  entirely  broken  up  before  the  departure  of  the  T^^\i 
ship,  even  by  the  act  of  the  assured,  the  insurance  shall  be 
null,  and  the  insurer  shall  return  the  premium,  reserving 
one-half  per  cent."*°  h  vm.  sum  eh. 

These  words  before  the  departure  of  the  ship,  signify  ' 
before  the  commencement  of  the  voyage  insured;  before 
the  thing  which  forms  the  object  of  the  msurance  has  been 
exposed  at  sea  to  the  risks  taken  by  the  insurers ;  for  if  it 
had  been  stipulated,  for  instance,  that  the  risk  on  the  hull 
should  commence  from  the  time  that  the  vessel  should  have 
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Chip.  XVI. 

Sect.  I. 

11  Supra,  eh.  13, 
•ect.  17. 


»  R^tomentof 
Amstexdam,  «t. 


>*  Molina,  de  Jus- 
tit,  et  Jur.  torn.  2, 
p.  1165. 


$  3.  ir  there  be 
fraud. 


taken  cargo,  or  should  be  under  loading,^^  the  premium 
would  be  earned  to  the  insurers,  although  the  voyage 
should  have  been  broken  up  before  departure,  provided 
that  this  was  after  the  vessel  had  taken  in  its  cargo.  Sec 

In  the  case  of  goods  insured,  the  insurance  is  dissolved, 
for  the  single  reason  that  they  have  not  been  shipped.^ 
Pothier  thus  speaks :  "  Although  the  obligation  to  pay  has 
been  contracted  purely  and  simply,  still,  as  the  premium  is 
the  price  of  the  risks  that  the  insurers  are  to  run,  and  as 
there  can  be  no  price  of  risks  when  the  insurers  have  not 
run  any,  this  obligation  to  pay  the  premium  naturally 
includes  the  tacit  condition,  if  the  insurers  run  the  risks. 
Whence  it  follows,  that  when  an  owner  has  effected  in- 
surance on  his  ship  for  a  certain  voyage,  if  the  voyage  has 
been  entirely  broken  up  before  the  departure  of  the  ship, 
although  by  the  act  of  the  assured,  the  premium  shall  not 
be  due  to  the  insurers,  because  the  ship  being  at  the  risk 
of  the  insurers  only  from  the  day  that  she  has  set  sail,  they 
have  not  in  this  case  run  any  risks ;  and  if  it  had  already 
been  paid  them,  they  will  be  bound  to  return  it,  condictione 
sine  causa,  as  having  unduly  received  it.  So,  if  merchants 
have  effected  insurance  on  goods  which  they  propose  to 
load  on  board  a  certain  ship,  but  having  changed  their 
minds,  the  shipment  is  not  made  ;  the  premium  of  insurance 
on  these  goods  shall  not  be  due  to  the  insurers,  who  have 
not  in  this  case  run  any  risk." 

Molina^^  decides  the  question  in  the  same  way  :  Ratio 
est,  says  he,  quoniam  deest  materia  contractus,  sine  qui 
subsistere  nequit;  et  quia  censetur  foetus  ex  hypothesi,  quod 
merces  navi  imponerentur ;  atque  aded,  ilUs  nan  impasitis, 
defiiit  consensMS ;  et  imposita  solUm  parte  earum,  defidt 
similiter  consensus  quoad  reliquam,  qu<B  imposita  nonjuit. 

What  has  now  been  observed  is  scarcely  susceptible  of 
difficulty  in  the  case  of  insurances  made  outward  from  a 
foreign  country,  because  the  party  is  ignorant  of  what 
passes  there.  But  if  at  Marseilles,  for  example,  one 
effects  insurance  for  his  own  account  on  a  vessel  which 
sails  without  his  having  any  interest  in  it,  he  should,  by 
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means  of  an  avenanL  declare  it  to  the  insurers.^^     If,  before     Chap.  XVI. 
breaking  silence,  he  should  wait  for  the  safe  arrival  of  the 


14  Guidon,  eh.  8, 


vessel,  he  would  subject  himself  to  the  penalties  apportioned  art.  s,  lupn,  eh.' 

_^  2  sect.  4 

to  those  who  effect  insurance  after  knowledge  of  the  event,**  »  supra,  oh.  15, 

or  who,  through  fraud,  effect  insurance  on  effects  beyond 

their  value.*^    The  usage  that  obtains  with  us,  of  signing  ^^Y^  ^  •» 

policies  in  blank,  and  the  facility  of  changing  the  for  account^ 

give  room  to  many  frauds.*'^     The  assured  who,  by  the  ''  supw,  eh.  t, 

sect.  T. 

policy,  should  declare  that  he  has  shipped  the  goods  insured, 
would  not  be  competent  in  his  own  person  to  maintain  that 
he  has  shipped  nothing :    Nemo  auditur  allegans  propriam 

turpitudinem,^^  m  Straccha,fl.6, 

n.  9 ;  Santana, 

Here  is  a  very  singular  case.     J T ,  merchant  i»rt.s,n.  w. 

at  Marseilles,  had  chosen  to  effect  insurances  for  his  own 
account,  on  ships  in  which  he  had  no  interest.  His  object 
was  to  procure  himself  credit.  He  became  bankrupt 
The  syndics  of  his  estate  having  ascertained  that  the  gra- 
tuitous premiums  he  had  paid  for  this  purpose  amounted 
to  nearly  10,000  livres,  commenced  proceedings  against  the 
insurers  for  their  repayment.  The  latter  answered :  1.  That 
they  had  taken  these  premiums  in  good  faith,  and  that  the 
syndics,  who  exercised  the  rights  of  action  of  the  bankrupt, 
had  no  better  right  than  he  himself  would  have  had ;  2. 
That  the  Pauline  law  does  not  apply  against  those  who 
have  acted  in  good  faith  ;^9  3.  That  if  the  turpitude  lies  „j^  i»ndio  ir. 
only  on  Uie  side  of  him  who  has  paid  the  money,  its  repay-  2^*^  ^*** 
ment  cannot  be  claimed :  Si  dantis  sit  turpitudo,  nan  ao- 
cipientiSf  repeti  non  potestJ'^  •  «•  l.  1  and  4,  ir. 

de  condict.  ob 

The  syndics,  for  whom  I  was  employed,  replied  that  the  turp.  caut. 
risk  is  of  the  essence  of  the  insurance,  and  forms  the  prin- 
cipal groimd  of  the  contract ;  that  if  there  is  no  shipment 
there  is  no  risk,  no  insurance,  no  premium ;  that  according  to 
the  Ordonnance,  the  return  has  place  in  the  case  even  where, 
by  the  act  of  the  assured,  the  voyage  has  been  broken  up. 
I  recalled  the  story  of  Thrasylus,  a  citizen  of  Athens,  who 
had  persuaded  himself  that  all  the  ships  that  entered  the 
Piraeus  belonged  to  him.  He  thought  himself  rich,  and 
this  faith  made  his  felicity.     His  friends  succeeded  in  curing 
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Cbap.  XV7.    him  of  this  lunacy ;  directly  he  found  himself  poor,  he  re- 

— —  gretted  that  he  had  been  cured. 

Sentence  rendered  in  178 1,  by  our  Admiralty,  condenmed 
the  insurers  to  return  the  premium,  with  interest  from  the 
day  of  demand  and  costs.    This  sentence  was  acquiesced 

in.     If  J T had  not  become  a  bankrupt,  he  would 

not  have  been  competent  to  allege  his  own  shame  as  the 
ground  of  his  claim ;  but  the  same  exception  could  not 
be  opposed  to  the  syndics  representing  the  mass  of  the 
creditors. 


Section  II. 

NO  RETURN,  IF  THE  INSURERS  HAVE  BEGUN  TO  RUN  THE 

RISKS. 

**  The  insurers  are  not  bound  to  return  the  premium  if 
1  Alt.  27,  b.  t.       i^  Jia^^  commenced  to  run  the  mfc."  *    It  suffices  that  the 

risk  has  commencedj  to  show  that  the  premium  is  due,  even 
though  it  should  have  lasted  but  a  moment  This  appears 
repugnant  to  principles  we  have  before  stated.  The  pre- 
mium is  periculi  pretium.  The  premium  to  be  equitabk 
must  be  the  just  price  of  the  risks  with  which  the  insurer 
>  supnK  ch.  3,       chargcs  himself.*    Insurance  is  a  contract  of  eood  faith  in 

■ect.  2.  ^  ^  °  ^  ^ 

s  sapra,  ch.  1.       which  equality  is  to  reign?    All  these  rules  are  true  in  their 

generality ;  but  although  the  contract  of  insurance  belongs 
principally  to  the  law  of  nations,  it  holds  also  vrith  us  some- 

« Ch.  1,  Mct.  c      thing  from  the  civil  law.*(c) 

The  public  tranquillity,  the  peace  of  families,  the  neces- 
sity of  preventing  suits,  often  lead  the  legislator  to  make 
enactments,  which,  notwithstanding  their  impotence  to  fore- 
stall every  particular  injustice,  procure  the  greatest  good; 
and  for  this  reason  they  should  be  submitted  to  without 
repugnance.  Natural  law  is  not  then  violated ;  it  is  simply 
modified,  because  the  interest  of  civil  society  requires  it. 

(c)  5e.,  nanicipal  law.  Necessarily  to;  for  each  state  it  indepeodeijrof 
others,  and  the  power  of  making  laws,  wherever  it  resides,  is  supreme ;  bat 
more  than  any  other  contract  or  branch  of  law,  the  system  of  insorance  bu 
remarkably  escaped  the  perils  and  shocks  of  wanton  legislation* 
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"  It  is  the  same,"  says  D'Aguesseau,  "  with  laws  as  with    Chap.  XVI. 
other  human  works ;  none  are  without  imperfection,  none        "^* 


that  are  not  susceptible  of  some  dilBSculty.  The  wisdom  of 
the  lawgiver,  and  the  perfection  of  the  law,  consist  often 
not  in  making  a  provision  exempt  from  ail  sorts  of  incon- 
veniences, but  in  preferring  that  which  hca  the  least J^^  •D'Ajraeona, 
NvJla  leXf  says  Cato  the  censor,  satis  commoda  omnibus  est ; 
id  modo  quisritur,  si  majori  parti,  et  in  summam  prodestfi      •  utj,  Ub.  m, 

Thus,  although  the  vessel  captured  is  immediately  set  at 
liberty,  the  action  of  abandonment  is  not  the  less  open 
against  the  insurers.^    Thus,  as  soon  as  the  voy^e  has  '  8ap»,  eh.  it, 

,     ,        .  wet.  19 ;  iufrtf 

been  changed,  the  insurers  no  longer  answer  for  the  risks,  «J»« »'» •«*•  *• 
even  though  the  vessel  should  return  into  the  route  pre- 
scribed.^   Thus,  an  augmentation  of  premiums  whs  ad-  *supn,oh.  is, 

'  o  r  ,ect.  16. 

judged  in  the  case  of  all  vessels  found  en  route  on  the  17th 
June,  1778,  although  there  was  not  then  any  actual  risk 
proceeding  from  the  war .9  It  is  not  then  surprising  that  •snpra.eh.s, 
to  prevent  litigation,  the  Ordonnance  should  have  decreed  ^^  *•  Art.  s7. 
that  the  insurers  shall  not  be  bound  to  return  the  premium,  if 
they  have  commenced  to  run  the  rishs.  This  decision  is 
general,  and  admits  of  no  exception.  One  moment  of  risk 
suffices  to  show  that  the  insurers  have  definitively  earned 
the  premium.^^  »  vid.  lupra, 

ch.  8|  MCt.  1 ; 

The  true  reason  for  the  decision  is  this :  the  premium  is  ch.  is,  tect.  le 

*  and  31 ;  ch.  18, 

the  price  of  the  peril  that  is  contemplated  or  could  have  ^^*^\^4 
been  contemplated  by  the  parties  in  the  beginning.     If  * '' 
this  peril  augments  or  diminishes,  it  is  to  be  imputed  to 
chance ;  the  very  test  of  aleatory  contracts :  Incertitudo, 
tempore  contractus  aqui  se  habet  ad  lucrum  sicut  ad  dam- 
man.^    And  as  I  have  before  said,^^  loss  or  damage,  con-  »  DuiMraUii, 
sidered  in  the  uncertainty  of  events,  form  the  subject  of  S?47i.'**^* 

I'Snpra,  tom.  I, 

msurance.  p.  7. 
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Chap.  XVI. 

SiCT.  III. 

Section  III. 
OF  the  sale  of  the  effects  insured,  and  assignment 

OP  THE  insurance. 

i  I.  Atnp-  After  having  effected  insurance  on  a  vessel,  or  on  the  goods 

insurtDce  to  the  shipped  therein,  the  party  may  sell  them,  and  assign  to  the 
effwu  ittiured!*  "^^^7^^  ^^  insurance.     The   latter  represents   his  assignor, 

and,  in  case  of  loss,  enjoys  the  benefit  of  the  insurance, 
,^j^  provided   the  voyage  has  not  been  changed,  and  all   is 

|iuii,«ects,      regular.! 

§2,  Sale  of  the  If  in  the  instrument  of  sale  of  the  effects  insured,  no 

without  men- '  mention  is  made  of  the  insurance  already  made,  and  the 

iurance**the*'  P^l^^y  remains  in  the  power  of  the  seller,  what  shall  hap- 

poiicy  remain,  pen  ?     It  is  certain,  that,  in  case  of  loss,  the  seller,  who  has 

iDg  ID  the  haada 

of  the  seller.  already  received  the  price  of  his  property,  could  not  ap- 
propriate to  himself  the  benefit  of  the  insurance.  A  judg- 
ment of  the  Grand  Council  of  Holland  decided,  that  the 
insurance  not  assigned  to  the  buyer,  became  nugatory,  and 

*  Luxae,  torn.  4,    Condemned  the  insurers  to  return  the  premium.     Luzac' 

does  not  approve  of  this  judgment,  and  I  am  of  his 
opinion. 

1.  The  sale  of  the  effects  at  risk  is  an  act  absolutely 
foreign  to  the  insurers  who  have  not  been  parties  to  it,  and 
whom  it  can  neither  prejudice  nor  profit  2.  The  insurance 
is  an  accessory  contract  attached  to  the  subject  insured, 
and  incapable  of  subsisting  independently  of  that  subject 

•  L.  17,  $  5,  ff.  de  3.  The  buyer  represents  the  seller.'     4.  It  would  be  unjust 

that  the  seller  should  receive  twice  the  price  of  his  pro- 
« De  Luce,  pcrty.^     5.  In  selling  the  effects  insured,  one  is  presumed 

to  assign  the  insurance  attached  thereto  :  Appellatione  rei 
simpliciter,  etiam  alio  non  expresso,  venit  res  cum  omnibus 
» Dumouiin,  eont.  suis  accessorHs^  juribtis  €t  pertinentiis.^ 
fiefi.  s.  i,  gi.  5,         It  is  true,  that  if  at  the  time  of  the  loss  the  seller  should 

n.  14;  DetpeiMet, 

torn.  1,  p.  371.      bring  his  action  of  abandonment  against  the  insurers,  the 

latter  would  not  be  competent  to  object  the  sale  made 
by  him ;  for  proceeding  in  virtue  of  the  policy  of  which  he 
is  bearer,  the  question  of  property  could  not  be  nu«ed 
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against  him.^    But  the  benefit  of  this  action  would  enure    Chap.  XVI. 

"o  Sect.  Ill* 

to  the  buyer,  who,  in  the  sequel,  would  be  entitled  to  de '—    — 

mand,  in  his  own  person,  payment  of  the  loss,  on  paying  or  sect.  s. 

offering  to  pay  the  premium,  if  not  already  received.     So, 

any  new  insurances  which  the  buyer  should  have  effected, 

in  ignorance  of  the  first,  would  equally  fall  into  return^  if, 

joined  to  the  first,  they  exceeded  the  value  of  the  effects 

insured  J  » Art.  m,  h.  t. 


Section  IV. 

INSURANCE  EXCEEDING  THE  VALUE  OF  THE  EFFECTS  PUT 

AT  RISK. 

In  Chap.  IX.,  Sect.  1,  I  have  spoken  of  insurance  made  WUkoutfnud 

,  •  T  1  beyond  the  in- 

by  fratid,  beyond  the  interest  put  at  risk.     I  shall  now  terest  at  risk. 
speak  of  insurances  made  without  frauds  beyond  the  value 
of  the  subject  insured.     But  the  better  to  elucidate  the 
matter,  I  think  fit  to  commence  by  citing  the  text  of  the 
Reglements  and  Ordonnances. 
The  Guidon  :  "  The  vrithdrawine:  (ressortiment)  from  the  $\.  Text  of  the 

♦  k    •  J      •  ^  ^    •  *•        1      *!.  R^lementsand 

too  much  msured,  is  made,  not  m  proportion  to  the  re-  OrdonnaQcea. 
spective  amounts  {au  marc  la  livre),  but  according  to  the 
posteriority  of  dates.'*  ^     Art.  18.  "  The  assured  may  cause  » Guidon,  ch.  s. 

Bit.  16« 

to  withdraw  and  go  out  of  the  peril  the  last  insurance,  if, 
instead  of  loading  goods  to  the  value  of  2000  crowns,  he 
loads  only  for  12  or  1500  livres."  Ch.  3,  Art.  3.  "  If  there 
be  several  policies  of  insurance  on  the  same  cargo,  that 
which  is  anterior  in  date  shall  prefer  the  others.  If  there  is 
withdrawal  (ressortiment),  the  last  insurers,  whether  in  loss 
or  in  gain,  shall  withdraw  their  signature,  on  paying  them 
half  per  cent." 

R^glement  of  Antwerp,  Art.  15 :  "  If  it  be  found  that 
the  vessels  have  been  insured  in  several  places  without 
fraud  of  the  owner  who  effects  the  insurance,  the  pre-in- 
suraiice  shall  hold  and  be  good;  and  if  it  is  not  sufficient, 
and  the  goods  are  worth  much  more,  the  rest  shall  be  taken 
on  the  second  insurance  to  the  necessary  amount;  and  for 
the  surplus  it  shall  be  null,  and  as  if  it  had  not  existed ; 

u  u 
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Chap.  XVI.    saving  always,  that  those  who  have  insured  shall  retain  a 
■     "^' — I —  half  per  cent,  for  their  profit ^  by  ancient  custom." 


R^glement  of  Amsterdam,  Art.  22 :  "  Any  one  having 
effected  insurance  on  any  goods,  and  after  he  reconsiders 
and  does  not  send  them  ....  or  he  finds  that  they  are 
worth  much  less  than  the  sum  insured  ;  then  the  assured  is 
permitted  to  claim  against  the  insurer  the  surplus  of  the 
price  of  the  insurance,  on  giving  always  to  the  insurer  one 
half  per  cent."  Art.  23 :  "  The  last  insurer  shall  participate 
as  much  as  the  first,  whether  in  loss  or  gain"  Arts.  23, 
24,  and  25  of  the  Ordonnance  de  la  Marine  have  been 
taken  from  these  ancient  R^glements. 
{2.  Case  where  It  is  necessary  to  distinguish  the  case  where  there  is 
•iosle  policy.'    only  a  single  policy  from  that  in  which  there  are  several. 

"In  the  case,"  says  the  Ordonnance,  "  of  one  policy  made 

without  fraud,  which  exceeds  the  value  of  the  effects  shipped, 

The  insurers  are  it  shall  subsist  proportionably  to  their  valuation.^     In  case 

proportion.  *°     ^^  '^®^>  ^^^  insurers  shall  be  held  each  in  proportion  to  the 

'Art, 28,h.t.;      sums  by  them  insured,  as  also  to  return  the  premium  on 

Guidon*  ch.  2,  •'  '  ^ 

?AmtteTdl£  ^^^  surplus."  ^  Tlius  the  insurer,  who,  under  the  same  date, 
p[*8M  /  iS?**'  ^^  signed  the  policy  last,  sfiall  participate  as  toell  as  the 
n.  16 !  Roccui,  first  in  the  profit  or  the  loss.  That  is  to  say,  that  livre  for 
•  Art.  2a,h.t.       livre  {au  sol  la  livre),  they  shall  bear  the  loss  in  proportion 

to  the  valuation  of  the  effects  insured,  and  shall  profit  by 
the  premium  only  in  the  same  proportion ;  the  whole  rela- 
tively to  the  sums  by  them  insured :  Habet  omnis  a^secu- 
ratio  hoc  peculiare,  ut  in  ed  non  sit  prius,  nee  posterius, 
quantitm  ad  effectum  et  validitatem  contractus ;  sed  ultimus 
« Kuricke.  d.        ossccurator  tantumdem  participat  in  damno  et  lucro  ex  as- 

loco,  n.  16 ;  Caaar  ,  ^  ■*  "^ 

"•fil'  ^^'  *•        securatione  provenienti,  quantitm  prior, ^    The  same  decision 

is  found  in  the  forms  of  Hamburg,  Antwerp,  Rouen,  and 
Bordeaux. 

4  3.  Cs!^  where      ^*  If  there  are  several  policies,  also  made  without  fraud, 

ooiicieT  **^^*      ^^^  ^^  ^^^^  equals  the  value  of  the  effects  shipped,  it  shall 

subsist  alone,  and  the  other  insurers  shall  go  out  of  the 

•  Art.  24,  h.  t. ;        ,  1111  1  •  It  •» 

Guidon,  ch.  2,      insurauce,  and  shall  return  the  premmm.*      "  In  case  the 

Art.  16  and  18;  *■ 

Rfej^'ilivCTa  ^^  ^^^®  °^^  equal  the  value  of  the  effects  shipped,  the 
Sif^L^p.  mI|  insurers  in  the  second  shall  answer  for  the  surplus.  And 
Ta^ch.52,       j|.  ^^^  j^  jpffects  shipped  equal  to  the  contents  of  both 
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insurances^  in  case  of  loss  of  a  part,  it  shall  be  paid  by  the    Chap.  xvi. 

insurers  named  therein,  in  proportion  to  their  interest."^ '- —  * — 

Several  policies  of  the  same  date  form  but  one,  and  come 

into  concurrence.     If,  in  conformity  with  the  Rfeglement  of 

the  Chamber  of  Commerce  of  31st  May,  1692,^  the  policy  '  supr»,ch.s. 

mcluded  various  dates,  each  date  would  form  an  individual 

instrument,  and  would  fix  the  lot  of  each  of  the  insurers. 

But  policies  among  us,  having  by  custom  only  a  single 

date,  he  who  signs  last  is  upon  the  same  footing  with  the 

others. 

It  matters  little  that  the  first  policy  is  contained  in  private  Private  policial. 
writing.     It  is  not  on  that  account  the  less  valid  for  fixing 
the  order  prescribed  by  the  Ordonnance.     It  is  an  error  to 
suppose  that,  as  a  general  principle,  private  acts  have  no 
force  against  a  third  party.    That  is  so  when  it  is  a  ques- 
tion of  the  order  of  hypothecations,  but  not  when  it  is 
only  required  to  know  whether  a  fact  is  true  or  not.^     The  •  cujM.rar]A 
Ordonnance^  directs  that  contracts  of  maritime  loan  shall  proimt.  * 
be  made  before  notaries,  or  under  private  signature ;^^  and  AiagroSet»t*.  i. 
that  the  contract  of  insurance  be  reduced  to  writing^  and  that  I^.tranci^*'  **" 
it  may  be  made  under  private  signature.    Articles  24, 25, 64, 
and  55  of  the  same  title,  make  no  distinction  in  the  matter. 
It  must  then  be  concluded  that  the  return  falls  on  the  last 
insurances,  although  the  first  have  been  made  by  private 
writing.     So  adjudged  by  our  Admiralty,  the  30th  January, 
1731,  between  the  brothers  Bonnet  and  the  insurers  on  the 
vessel  of  Captain  Gamel.    The  private  form  is  legal,  since 
it  is  adopted  by  the  Ordonnance,  saving  the  case  of  fraud. 

Targa  says,^^  that  the  bankruptcy  of  the  insurers  first  in  $  4.  Do  ia- 
date  does  not  interrupt  the  order  just  spoken  of;  and  that  ronkbthe"'*" 
the  return  is  not  the  less  due  from  the  last  insurers,  alUiough  °"">*>«f« 
the  first  may  have  become  insolvent.     What  the  assured 
can  do  in  such  a  case,  if  the  vessel  is  still  at  risk,  is,  either 
to  efiect  insurance  on  the  chance  of  payment  by  the  bank- 
ruptSy^^  or  to  obtain  a  decree  of  the  judge  allowing  him  to  n  8upr».ch.8. 
efiect  new  insurances.^'    But  the  new  insurers  will  be  placed  u  gup,^  ch.  s, 
in  the  same  rank  as  the  bankrupts,  without  the  order  esta-  !^t.  le.*"  ^   ^ 
blisbed  by  the  Ordonnance  being  in  any  thing  altered.  Thus 

u  u2 
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Chap.  XVI.    I  decided  the  question  in  1774,  in  the  matter  of  an  appeal 
from  a  sentence  rendered  by  the  admiralty  of  Nantes.     I 


M  N.  M,  96,  ftc.    rested  on  principles  clearly  developed  by  Pothier. 


14 


Section  V. 

OP  RETURN  IN  THE  CASE  OP  INSURANCE  ON  SHIP  AND 

CARGO. 

In  Chap.  X.,  Sect.  1,  I  have  spoken  of  insurances  an  ship 
and  cargo,  I  said  that  they  were  conjoint  re  et  verbis, 
and  that  in  their  regard  the  ship  and  cargo  formed  a  single 
mass.  I  added,  however,  that  if  through  a  peril  of  the  sea 
the  vessel  in  the  course  of  the  voyage  becomes  innavigable^ 
and  the  cargo  reach  by  another  vessel  the  place  of  its  des- 
tination, the  sum  insured  shall  be  apportioned  between  the 
vessel  and  its  cargo,  in  proportion  to  the  valuation  of  each, 

» Art.  10.  conformably  to  the   Declaration  of  17th  August,    1779.^ 

But  this  applies  only  to  the  case  of  innavigability,  and 
leaves  all  others  to  the  disposition  of  the  common  law. 

Insurance  had  been  made  on  ship  and  cargo.  The  as- 
sured shipped  no  merchandize  on  board  the  vessel ;  his 
interest  in  the  hull  answered  to  the  whole  sum  insured. 
Consulted  on  this  point,  I  answered  that  there  was  no  room 
for  return,  because  the  ship  and  cargo  formed  one  mass. 
The  obligation  of  the  insurers  rested  in  solido  on  tlie  one 
and  the  other  object,  according  to  the  principle :  In  utraque 

Ml. inst. de       enim  obligatione  una  res  vertitur? 

duobuB  reia ;  vid. 

tofta,  ch.  17,  sect.       By  scvcral  policies,  the  Sieurs  Perron  brothers,  of  the 

town  of  Aix,  effected  insurance,  inward  to  the  French  isles, 
on  the  ship  St,  Dominique,  Captain  Ventre,  for  the  sum  of 
43,200  livres,  viz.,  9,581  livres  on  the  ship,  32,619  livres 
on  the  cargo,  and  1,000  livres  on  the  ship  and  cargo.  The 
ship  arrived  safely  at  the  islands.  Perron  brothers  filed 
a  petition  (requite)  against  the  insurers  in  the  two  last 
policies.  They  alleged  that  they  had  caused  to  be  insured 
3,631  liv.  lis.  too  much  on  cargo,  and  demanded  a  return 
of  33iiv.  14s.  lid.  per  cent     The  policy  for  1,000  livi^s 


14. 
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was  made  coniiisedly  on  ship  and  cargo  ;  they  distributed  it,    Chap.  XVI, 

one  half  on  each ;  and  alleged  that  they  had  an  uncovered        

interest  in  the  ship  of  4,7 12  liv.  1  Is. ;  but  that  on  the  cargo 
they  had  caused  to  be  insured  3,631  liv.  lis.  too  much. 

Th^  insurers  answered,  1st,  that  the  insurance  having 
been  made  inward,  the  demand  for  a  return  of  premium 
could  not  be  listened  to ;  that  there  was  fraud ;  and  by  a 
counter  petition  they  demanded  a  decree  for  the  penalties 
determined  by  the  Ordonnance.*  The  opinion  of  the  court  •  Art.  22,  h.  t. 
was,  that  fraud  nowhere  appeared ;  and  that  it  was  evident 
that  Perron  brothers  had  committed  an  error,  since  they 
actually  had  a  considemble  uncovered  interest  in  the  ship. 
2nd.  The  insurers  said,  that  there  was  no  room  for  return, 
since  the  interest  of  Perron  brothers,  in  ship  and  cargo, 
corresponded  to  the  sums  insured.  The  opinion  of  the 
court  was,  that  the  policies  on  the  ship  were  not  to  be  con- 
foimded  with  those  on  the  cargo,  and  that  the  two  formed 
two  masses  that  had  nothing  in  common  with  each  other. 
One  only  of  the  policies,  that  for  1,000  livres,  had  been 
made  confusedly  on  ship  and  cargo.  The  tribunal  applied 
this  policy  wholly  on  the  ship,  where  the  uncovered  interest 
was  claimed  to  be.  Subsequently  an  account  was  drawn 
up;  and  by  sentence  of  3l8t  March,  1759,  the  return 
was  fixed  at  the  sum  of  2,720  livres.  This  sentence  was 
acquiesced  in.  M.  Gignoux  was  concerned  for  Perron 
brothers. 

The  return  is  a  retrograding  (distrat)  not  desirable  in  its 
nature.     The  interpretation  of  an  instrument  should  tend 
to  render  it  availing,  rather  than  to  destroy  it:   ut  magis 
valeaty  qudm  pereat.^     This  principle  is  recognised  by  aU  4  l.  12,  s,  de  reb. 
our  authors.*     Let  us  here  state  some  hypotheses.  »  Aicut.  lUci  s 

Livres.     V^tM,  34 ;  Menoeh. 

First  hypothesis.    By  a  first  policy  I  cause  to  be  sui^STp'  m? 

insured,  on  ^Atp 10,000  tom.  4,  p.  eso. 

By  a  second,  on  ship  and  cargo        ....  20,000 

By  a  third,  on  cargo 10,000 

Total  of  insurances Liv.  40,000 
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Chap.  XVI.  My  interest,  less  the  tenth,  reduces  itself  on 

Sect*  V.  _  ,  _^  ^^«. 

ship  to 10,000 

And  on  cargo  to       10,000 


Total  of  my  interest  insured  .     .  Liv.  20,000 

The  first  policy  shall  subsist  in  whole,  and  will  embrace  all 
the  interest  that  I  have  in  the  ship.  The  second,  by  virtue 
of  its  affecting  both  ship  and  cargo  in  solido,  will  embrace 
the  entire  interest  that  I  have  in  cargo.  The  half  of  this 
second  policy  and  the  whole  of  the  third  will  be  nugatory, 
by  default  of  aliment. 

livid. 

Second  hypothesis.     By  a  first  policy  I  cause  to 

be  insured,  on  ship  and  cargo 20,000 

By  a  second,  I  cause  to  be  insured  on  ship    .    10,000 

Total     .     .     .     Liv.  30,000 

My  interest  in  the  ship  is  20,000  livres,  and  I  have  nothing 
on  cargo.  The  first  policy  shall  subsist  in  whole,  and  the 
second  will  be  nugatory. 

Litres. 

Third  hypothesis.     By  a  first  policy  I  cause  to 

be  insured,  on  cargo        10,000 

By  a  second,  on  ship 10,000 

And  by  a  third,  on  ship  and  cargo    ....  20,000 

Total   .    .     .       Liv.  40,000 

I  have  loaded  no  goods,  but  I  have  30,000  livres  in  the 
ship.  The  first  policy  will  be  nugatory;  the  two  others 
will  embrace  the  30,000  livres  of  interest  I  have  on  the  hull 
of  the  vessel. 


Section  VI. 

TAX  ON  signature,  AND  BROKER's  CHARGES. 

The  half  per  cent,  which  is  due  to  the  insurers  in  case  of 
return,  is  granted  them,  not  for  damages  and  losses  for  the 
non-execution  of  the  contract  by  the  act  of  the  assured,  as 
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Pothier  pretends/  but  rather/or  the  trouble  of  having  signed,    Chap.  XVI. 
and  put  the  party  to  bed  on  their  money, ^    Dato  ipsi  asse- 


./,......  —  .        «  1  N.  181. 


curatorij  pro  tnolestia,  dimidio  de  centunij  says  Loccenius.'  t  Gnidon,  ch.  2, 
This  tax  for  signature  is  granted  them  even  though  the  ,  ^^  ^  ^ 
contract  should  be  infected  with  visceral  and  legal  nullity,  **p-  *•  "•  "• 

o  *  R4glement 

%n  case  they  had  hnown  nothing  of  it.^     But  if  they  have  d'Anven.  an.  h. 

been  informed  of  the  defect,  or  if  they  could  not  have  been 

ignorant  of  it,  they  have  no  claim  to  the  tax  for  signature. 

As  if  they  have  insured  the  life  of  free  persons;   if  they 

have  knowingly  insured  to  the  borrower  the  capital  of  sums 

taken  up  on  maritime  loan,  or  to  the  lender  the  maritime 

interest;   if  they  have  insured  effects,  the  safe  arrival  of 

which  was  already  known  to  them;  if  they  have  insured 

effects  of  which  the  importation  or  exportation  is  prohibited 

by  the  king ;  if  they  have  insured  the  profit  expected  on 

goods,  or  freight  to  be  earned,  &c. 

The  half  per  cent,  is  not  due  upon  occasion  of  the  third 
of  the  premium  which  the  insurer  surrenders,  in  default  of 
the  return  of  the  vessel,  either  because  he  is  suflSciently 
recompensed  by  the  two-thirds  left  to  him,  or  because  the 
text  of  Art.  6*  is  opposed  lo  it.  •  ^'  t- 

In  the  case  where  the  insurance  is  simply  nugatory,  either 
because  it  exceeds,  without  fraud,  the  value  of  the  effects 
loaded ;  or  because  all  the  effects  have  been  embarked  in  a 
single  vessel  that  were  to  have  been  distributed  in  several ; 
or,  finally,  because  the  assured  has  shipped  nothing,  the 
half  per  cent,  is  due  to  the  insurers.^     Pothier'^  maintains,  •  Art.  28,11. t.; 

*  '  Guidon,  ch.  i, 

"  that  when  it  is  not  by  the  act  of  the  assured  that  the  S^^mBterttfe 
contract  has  not  had  its  execution,  as  if  before  departure  S^iuJeri^trt.  le. 
lightning  has  burnt  the  ship,  the  insurers  cannot  claim  the  '  n.  isi. 
half  per  cent."     I  think  he  is  mistaken.     The  tax  for  sig- 
nature is  given  to  the  insurers,®  although  the  voyage  be  •  Art.  S7,  h.t. 
entirely  broken  up  before  the  departure  of  the  ship,  even  by 
the  act  of  the  assured.    These  last  words  indicate  that  the 
half  per  cent,  is  due,  whether  the  breaking  up  of  the  voyage 
proceed  from  the  act  of  the  assured,  or  from  any  other  cause, 
provided  the  insurer  be  not  guilty  of  fraud ;  for  according 
to  the  Doctors,  the  words  maximi  si  etiam  are  used  to 
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Chap.  XVI.    demonstrate  the  greater  right,  rather  than  for  limitation  or 

Sect.  VI.  x  •  j.* 

restnction. 

It  follows  from  these  principles,  that  where  the  insurance 
becomes  nugatory  by  default  in  the  condition  attached  to 
it,  the  tax  of  a  half  per  cent  is  not  on  that  account  the  less 
due  to  the  insurers. 

The  R^glements  of  the  Council  of  7th  November,  1778, 
and  6th  February,  1779,  bear,  '*  that  in. case  of  return 
(stoumt/)y  the  tax  for  signature  earned  to  the  notary  or  the 
broker,  and  the  expenses  of  return,  shall  be  at  the  charge 
of  the  assured." 


(    666    ) 


CHAPTER  XVIL 

OF     ABANDONMENT. 


In  matter  of  insurance^  we  call  abandonment  (delais,  de-  Abandonment. 

laissement,  or  abandon)  the  act  by  which  the  assured  quits 

and  abandons  to  the  insurers  the  rights,  titles,  claims  and 

actions  of  ownership  which  he  has  in  the  thing  insured.'  *  guWob,  ch.  7. 

By  means  whereof^   the  insurers  are  obliged  to  pay  the 

sums  insured  by  them^  saving  the  recompensing  themselves 

therefor  out  of  the  effects  abandoned,  relatively  to  the  risks 

taken  by  them.    The  Guidon,  in  the  place  cited,  employs 

the  words  delcds  and  delaissement.    The  Ordonnance  seems 

to  prefer  the  word  dSlaissement ;  but  it  also  uses  the  word 

abandon.^  '  Art.  52,  h.  t. ; 

and  art.  2,  tit.  d«i 

Abandonment  presents  at  first  to  the  mind  the  idea  of  a  proprf^taim. 
thing  existing  in  whole  or  in  part,  or  at  least  the  idea  of  a 
doubtful  existence ;  for  it  appears  incongruous  to  abandon 
to  the  insurers  a  thing  of  which  the  absolute  loss  is  already 
established.  Still,  according  to  our  maritime  laws,  one  may 
abandon  to  his  insurers  the  subject,  though  entirely  lost. 
One  is  even  forced  to  make  this  legal  abandonment  within 
the  time  prescribed  by  law,  before  being  admitted  to  claim 
the  entire  sum  insured.^  «  pothier,  n.  isi 

and  193. 


Section  I. 

COMMON  LAW  ON  THE  SUBJECT  OF  ABANDONMENT. 

The  object  of  insurance  is  to  procure  to  the  assured  in-  §i  Abandon* 
demnity  for  the  losses  and  damages  that  he  suffers ;  but  to  blSJ^^^y^he 
obtain  this  indemnity,  it  is  not  necessary,  according  to  the  l*w  of  nations 
law  of  nations,  that  the  assured  should  abdicate  his  pro- 
perty in  the  subject,  although  if  the  thing  insured  perish,  it 


666  OF  ABANDONMENT. 

Cbap.  XVII.  perishes  for  account  of  the  insurers  :  Dominium  rerum  asse- 

Skct.  1.  ,     ,  »      •  . 

curatarum  non  transit  m  dssecuratores,  sea  gus  remanetj 


cujtis  erat  ante  assecurationem,  nihil  impediente  pacto,  quod 
>  Roccui,  n.  9.      si  UlcB  pereanty  non  eorum  domino,  sed  assecuratori  pereunt,^ 

By  reciprocity  of  reasoning,  it  suffices,  according  to  the  law 
of  nations,  that  the  insurers  pay  the  indemnity  for  the  loss 
or  damage,  without  their  being  obliged  to  become  proprie- 
tors of  a  thing  which  did  not  belong  to  them;  for  insurance 
is  not  in  its  nature  a  means  of  acquiring :  In  casuj  quo 
merces  assecuratce  sunt  soliim  deteriorates^  vel  damnificaUgy 
tenentur  assecuratores  ad  solam  damni  emendationem,  sive  ad 
reficiendum  deteriorationis  pretium,  et  non  ad  totam  assecu- 
« cawiregii,  dtac.   rationcm^ 

8,  n.  2. 

If  the  thing  lost  is  recovered,  the  same  rule  discharges 
the  insurers  from  all  obligation,  provided  they  replace  the 
assured  in  possession  of  his  property,  and  indemnify  him 

•  8antenia,part.4,  for  the  damage  it  has  suffered.'     These  Doctors  add,  that 

n.  45;  Roccus,  °  ^  ' 

SuwiTdSw'  1^*^  ^^>  before  the  recovery  of  the  thing  lost,  the  insurance  has 
"•  been  paid,  the  assured  has  the  choice  either  of  keeping  the 

mon(  y,  or  of  returning  it,  on  receiving  the  thing  which  it 
represents  to  him.  If  he  elects  to  keep  the  money,  the 
thing  recovered  will  belong  to  the  insurers,  in  virtue  of  the 
transfer  made  to  them.  If  the  thing  lost  is  recovered  only 
in  part,  the  assured  will  be  entitled  to  claim  the  part  reco- 
vered only  on  restoring  the  whole  sum  he  has  received ;  for 
it  is  just,  in  this  case,  that  the  benefit  derived  from  the  part 
«  casaregis,  disc,  saved  should  Compensate  the  loss  of  the  other.^ 

1,11.109.  ./.  T        •        1  •      .    1 

Such  are,  if  I  mistake  not,  the  principles  of  the  law  of 
nations  on  the  subject  of  abandonment. 
$  2.  Stipulation       But  the  law  of  nations  does  not  prohibit  the  parties  from 
meau  Stipulating  that  the  thing  insured  may  be  abandoned  to  the 

insurers,  if  it  be  lost  in  part,  or  damaged  by  accident ;  and 
from  adding,  that  in  these  cases  the  insurers  shall  be  bound 

•  caMiegii,  disc.   ^  P^X  ^^  entire  sum  insured,  without  being  quitted  there- 
•ertifJi  7°^^      from  by  the  simple  reparation  of  the  damage/ 

$  3.  Abandon-        The  agreements  which  it  was  the  custom  to  stipulate  on 

ment  established        .  .  ,  .  , 

by  the  particular  this  subject  no  doubt  gave  rise  to  the  positive  rules  that 
<»untries!  ^^^^^  ^^^  exist     In  France,^  these  rules  were  embodied  in  the 

•  Guidon. 
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Guidon  de  la  Mer,  as  will  be  presently  seen.    They  were    Chaf.  XVIL 

adopted  at  Amsterdam^  by  the  R^glement  of   1598,  the  — — 

25th  article  of  which  is  in  these  terms :  '^  And  happening  dam. ' 
that  a  vessel  by  accident  becomes  useless  to  navigate ;  that 
goods  or  vessels  insured  be  captured,  plundered,  or  damaged 
by  enemies  or  sea  pirates,  without  hope  of  recovery ;  it  be- 
longs to  the  assured,  if  good  it  seems  to  him,  to  make  a 
transfer,  to  abandon  such  vessel  or  goods  to  the  profit  of 
the  insurers ;  and  three  months  after,  having  duly  subrogated 
them  in  his  place  and  stead,  to  constrain  each  for  the  sums 
by  them  insured." 

Casaregis^  informs  us  that,  in  case  of  disaster,  the  Sta-  statute  of 
tute  of  Genoa  allows  the  assured  to  demand,  if  they  think  ,  ^^\  ^^  ^^ 
fit,  the  entire  insurance,  on  abandoning  to  the  insurers  the 
things  insured  :  Concedit  assecuratis  facultatem  exigendi  in 
quocumque  casu  sinistro  securitates  in  totum,  si  voluerint ; 
et  res  assecuratas  (seu  ut  vulgd  dicitur,  implicitam)  renun- 
dare.  This  author  observes — 1.  That  the  abandonment  is 
a  formality  which  is  presumed  to  be  fulfilled,  by  this  alone, 
that  the  assured  demands  of  the  insurers  the  payment  of 
the  entire  sum  insured.  2.  That  the  assured  may,  without 
recurring  to  abandonment,  himself  recover  the  effects  saved, 
and  demand  of  the  insurers  the  payment  of  the  average.  3. 
That  in  case  of  absolute  loss,  the  abandonment  is  a  useless 
formality,  unless  in  the  case  of  a  right  of  action  against 
some  third  party. 


Section  II. 

EXPLANATION  OF  ART.  46  OF  THE  ORDON  NANCE. 

**  Abandonment  may  be  made  only  in  case  of  capture, 
shipwreck,  bris,  stranding,  arrest  of  princes,  or  total  loss  of 
the  effects  insured ;  and  all  other  damages  shall  be  reputed 
only  average,  which  shall  be  regulated  between  the  insurers 
and  the  assured  in  proportion  to  their  interests.*'  *  »  Art  4«.  d«t 

The  provision  of  this  article  is  prohibitive,  and  not  per-  f  i.  Prohibitive 
missive :  Prohibitiva,  quee  obligat  ad  actiones  omittendas ;  give. 
permissiva,  qua  jus  dat  ad  agendwn.    Because  abandonment 
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Chap.  XVII.    may  be  made  only  in  such  or  such  cases,  it  does  not  follow 
'- — '- —  that  the  action  of  abandonment  shall  always  be  open  in  each 


of  the  cases  specified  in  the  article.    If  it  is  not  aways  open 
so^'d  88**^* "'  ^^  ^®  cases  specified  (as  we  have  already  seen^),  a  fortiori 

it  does  not  lie  outside  of  the  cases  determined  by  the  Ordon- 

nance,  whose  command  is  imperative :  abandonment  may  be 

made  only  in  such  or  such  cases.     All  then  is  of  rigour  in 

this  matter,  and  it  is  not  allowed  to  exceed  the  limits  of  the 

law. 

$  2.  The  action       The  article,  in  decreeing  that  abandonment  may  be  made 

an  ordinary  ac-   ^^Y  ^^  ^^  cases  specified,  and  in  directing  that  aU  other 

of°al>andonment  ^^^"^9^  «Aa//  be  reputed  only  average^  establishes  on  the  one 

an  tstrtvM         part,  that  the  action  of  average  is  an  ordinary  action ;  and 

on  the  other,  that  abandonment  is  an  extraordinary  action. 
The  general  rule  requires  the  action  of  average  to  be  brought; 
and  it  is  only  in  the  cases  excepted  out  of  this  general  rule 
that  the  Ordonnance  allows  to  the  party,  according  to  the 
s  Tit.  de«  aTurfes.  cuTCumstanccs  of  fitct,  the  action  of  abandonment.   Article  1  ^ 

terms  average,  every  damage  arrived  to  the  vessel  or  to  the 
«  Art.  1,  tit.def    goods;  and  Article  26^  places  at  the  risk  of  the  insurers 

all  losses  and  damages  that  happen  at  sea  through  accident 
(cas  fortuit).  It  is  in  this  order  that  these  losses  or  these 
damages  are  repaired  by  the  insurers  who  have  declared 
themselves  responsible  for  them.  But  it  is  not  in  this  order 
that  the  insurers  are  forced  to  become  proprietors  of  a  thing 
of  which  they  had  simply  rendered  themselves  guarantors. 

•  ch.  7,  art.  1.      Heucc  the  Guidon^  well  remarks,  that  abandonment  is  an 

extreme  remedy, 
§3.  Has  the  as-       In  Chap.  XII.,  Sect.  22,  I  have  cited  the  arrfit  of  30th 

sured  the  choice 

of  making  aban.  June,  1751,  rendered  against  the  insurers  on  the  pinque 
'SSyV/  St.  Charles,  which  decided  that  one  may  claim  of  insurer., 
action  of  ave-     A.^  Qf  average,  contribution  for  expenses  and  damafres 

rage,  where        J  J  iJ  ^  r  o 

abandonment  it  Occasioned  by  capture,  followed  by  release.      In  the  same 

°  chapter.  Sect.  46,  I  have  shown  that  the  clause,  free  of 

averagCy  does  not  dispense  from  averages  in  the  case  of 

major  disasters  (sinistres  majeurs).      In  effect,  the  Guidon 

*  ch.  7,  art.  I.      says,^  that ''  abandonment  is  not  of  necessity,  but  tliat  it  de^ 

pends  on  the  will  of  the  merchant-shipper,  who  may  use  it  as 
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Oft  extreme  remedy,  when  by  his  labour  he  has  not  been  able    Cbap.  XVIL 
to  replace  nor  recover  what  was  lost,  or  in  the  way  of  being  '- 


lostJ*  So  that  if  he  has  succeeded  in  recovering  what  was 
lost,  or  what  he  was  in  the  way  of  losing,  it  depends  on 
his  will  either  to  make  the  abaDdonment,  or  to  claim  the 
damage  by  form  of  average.     Such  is  Vaiin's  opinion  J         r  vaUn,  p.  loi. 

Art.  42^  was  drawn  up  after  this  principle :  **  When  the  •  h.t. 
assured  shall  have  had  advice  of  the  loss  of  the  ship,  or 
goodsy  of  arrest  of  princes,  and  of  other  accidents,  being  at 
the  rishs  of  the  insurers,  he  shall  be  bound  to  cause  it  to  be 
signified  to  them  directly,  with  protestation  of  making  his 
abandonment  in  time  and  placed'  Pothier  says^^  ''  The  •  n.  in. 
assured  may  make  this  signification,  although  he  has  not 
yet  resolved  on  the  course  he  will  adopt,  either  to  demand 
the  sum  insured,  in  abandoning  the  efiects  insured,  or  to  put 
in  simply  a  claim  for  reparation  of  damages ;  and  in  this 
case,  he  makes  this  signification  with  protestation  of  making 
his  abandonment  in  time  and  place;  by  which  means  it 
remains  in  his  power  not  to  make  it,  if  he  finds  it  is  not  for 
his  interest  to  do  so."  In  No.  169,  he  examines  more 
closely  the  question,  whether  *^  the  assured  is  to  have  the 
choice  of  these  two  actions,  or  if  in  the  case  of  a  total  loss 
the  insurers  are  not  entitled  to  object  to  the  claim  for  pay- 
ment of  average,  that  it  is  not  a  case  for  this  action,  and 
that  the  assured  should  make  abandonment  to  them,  after 
which  they  will  pay  him  the  sum  insured.  Vaiin's  decision 
appears  to  me  to  involve  much  difficulty  when  the  average 
is  a  considerable  one,  equal,  or  nearly  so,  to  the  whole  sum 
insured.  If  the  insurers  were  not  allowed  in  this  case  to 
demand  that  abandonment  should  be  made  to  them,  on 
their  o£fer  to  pay  the  whole  sum  insured,  and  the  assured 
was  permitted,  after  having  received  the  whole  or  nearly 
the  whole  of  the  sum  insured,  in  the  form  of  average,  to 
reserve  to  himself  still  the  remnants  from  the  wreck,  it  would 
be  versaretur  in  lucro ;  which  is  contrary  to  the  spirit  of  the 
contract" 

This  is  not  clear.     In  the  first  place,  in  case  of  shipwreck, 
or  of  total  or  nearly  total  loss,  it  was  never  known  that  the 
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CaiP.  XVII. 
Sbct.  II. 


f  4.  May  the 

intarert  to 
whom  abaodoB- 
nwnt  itmado 
refuse  it,  io 
offering  to  pay 
the  damage 
by  form  of 
average  T 

w  Art.  4«»  p.  94. 


j  5.  Case» 

specified  ia 
Art.  46. 


assured  confined  himself  to  an  action  of  average.  But  if 
he  should  do  so,  he  would  not  find  any  particular  advantage 
therein,  because  the  remnants  of  the  property  would  be  esti- 
mated,  and  their  value  would  be  deducted  from  the  common 
mass.  In  this  way  the  account  would  come  to  the  same 
thing.  In  the  other  cases  of  major  dtsastevy  which  give 
room  to  abandonment,  although  the  loss  be  not  total,  I 
doubt  not  that  the  assured  has  the  right  to  limit  himself  to 
the  action  of  average,  according  to  the  principles  before 
stated,  and  the  rule  of  the  common  law. 

Valin  remarks,'®  "  that  it  is  for  the  interest  of  the  in- 
surers to  bring  into  average,  so  far  as  it  is  possible,  all  the 
damages  arrived  to  the  vessel  and  to  the  goods  of  its  cargo." 
To  view  the  nature  and  ordinary  effects  of  the  action  of 
average,  it  is  less  onerous  to  the  insurers  than  that  of  aban- 
donment. Hence  one  would  be  tempted  to  conclude  with 
Valin,  that  the  choice  of  action  should  be  left  to  the  insurer, 
because  he  is  the  debtor.  The  usage  however  is  to  the 
contrary,  and  the  choice  is  lefl  with  the  assured,  in  order  to 
prevent  discussions  in  the  matter. 

We  come  now  to  the  principal  question,  which  is  to  know 
what  the  Ordonnance  means  by  the  words  total  loss ;  and 
whether,  by  Art.  46,  there  must  have  been  a  total  loss  to 
give  room  to  the  action  of  abandonment. 

Art.  46  specifies  six  cases,  out  of  which  abandonment 
shall  not  be  made.  In  the  first  five  the  total  loss  is  presumed 
by  the  Ordonnance ;  and  this  presumption,  which  is  Juris 
et  dejure,  suffices  (save  certain  modifications)  to  give  room 
to  the  action  of  abandonment.  In  the  sixth  it  is  necessary 
to  give  room  to  this  action,  that  there  should  have  been  a 
loss  entire  and  effective.  We  are  then  to  distinguish  two 
kinds  of  total  loss :  legal  and  actual.  The  first  is  a  title  in 
law ;  the  second,  the  absolute  privation  of  the  things  in- 
sured. This  distinction,  however  subtle  it  may  be,  has 
always  appeared  to  me  the  sole  means  of  seizing  the  true 
sense  of  Art.  46. 

Capture  is  the  first  case,  which,  according  to  the  Ordon- 
nance, gives  room  to  abandonment,  although  it  often  happens 
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that  the  taking  is  not  accompanied  by  an  actual  total  loss  ;    Cbap.  X vn. 
as  when  the  ship  is  retaken  by  her  own  crew ;  when  she  is '- — '- — 


recaptured  within  the  twenty-four  hours ;  when  she  is  re- 
leased by  the  captor ;  or  she  is  ransomed.  But  as  soon  as 
the  vessel  is  takerij  the  owners  are  deprived  of  the  domain, 
or  at  least  of  the  free  dfsposal  of  their  effects.  As  against 
the  merchant,  the  property  tied  up  and  uncertain  is  con- 
sidered in  some  manner  as  if  it  no  longer  existed.  Hence, 
according  to  the  Ordonnance,  its  loss  is  presumed  to  be 
totaly  and  it  is  allowed  to  make  abandonment  to  the  insurers 
of  the  effects  insured.^*  "  vw.  ropra, 

,  ...  ch.  12,  McU.  18 

Bris  and  shipwreck  ordinarily  occasion  an  actual  total  •^  ^ 
loss  of  the  effects  insured.  The  salvage  of  the  remains  of 
the  vessel,  and  of  part  of  the  goods,  is  an  accidental  result 
which  the  law  herein  does  not  regard.  As  soon  as  the 
vessel  has  made  shiptcreck,  or  is  broken  {est  brisc\  it  no 
longer  exists  in  its  essence.  Its  loss  is  totaL  The  remnants 
are  saved,  but  the  ship  is  not  so.  Hence,  shipwreck  and 
bris  give  room  indefinitely  to  the  action  of  abandonment, 
even  for  the  cargo,  which  cannot  be  saved,  without  having 
in  general  suffered  loss  or  considerable  damage. 

According  to  Article  46,**  the  assured  may  labour  in  the  a  h.  t. 
recovery  of  the  effects  shipwrecked,  without  prejudice  to  the 
abandonment  which  he  may  make  in  time  and  place;  and 
according  to  Art.  18,'*  the  lender  is  preferred  to  the  insurers  »  xtt.  detoont.  k 
on  the  effects  saved  from  the  toreck ;  whence  it  follows  that 
abandonment  of  the  cargo  has  room,  by  reason  of  ship- 
wreck, notwithstanding  the  salvage  in  whole  or  in  part  of 
the  effects  insured. 

Art  46  places  stranding  after  capture,  shipwreck,  and 
bris.  From  this  the  tribunals  of  Provence  had  concluded 
that  the  action  of  abandonment  was  open  whenever  the 
vessel  had  been  stranded,  although  it  should  have  been  set 
afloat  again,  provided  that  this  was  not  by  the  unassisted 
efforts  of  its  own  crew.  This  jurisprudence,  which  was 
contrary  to  the  principles  of  the  laws  and  the  spirit  of  the 
Ordonnance,  was  corrected  by  the  Declaration  of  1779.**  »<8upr»,ch.  12, 
It  was  indeed  impossible  to  apply,  in  any  view,  the  idea 
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Cbap.  XVU. 
Sect.  II. 


»  Ch.  IS,  teete. 


>*  Ch.  14,  Met.  4. 


1'  Vld.  fupn, 
ch.  IS,  lect.  38. 

§  6.  Abandon- 
ment  for  total 


»  L.  21,  m  de 
hcred.  petit. 


w  L.  9.  Ill  «• 
▼erb.  •ignif. 


of  total  loss  to  the  vessel  which,  relieved  either  by  the 
efforts  of  her  own  crew  or  by  foreign  aid,  should  continue 
her  route  to  the  place  of  destination.  The  insurers  are 
bound  only  to  contribute  to  the  expenses  of  setting  afloat, 
and  to  the  averages  caused  by  the  stranding.  It  is  only 
when  the  stranding  is  followed  by  sllipwreck  that  it  becomes 
a  case  for  abandonment 

In  Chapter  XII.^^  I  have  spoken  of  what  concerns 
arrest  of  princes.  I  have  remarked  above,  that  for  the 
merchant  the  property  tied  up  and  uncertain  is  often  con- 
sidered as  if  it  no  longer  existed.  Hence  the  Ordonnance 
allows,  after  a  certain  time,  abandonment  to  be  made  of  the 
vessel  which  by  superior  force  has  been  arrested  during  the 
course  of  the  voyage.  In  Chapter  XIV.*^  I  have  con- 
sidered the  case  where  there  has  been  no  news  of  the  vessel 
Innavigability  is  placed  in  the  rank  of  my  or  disasters,  by 
the  Declaration  of  1779." 

After  having  spoken  of  capture,  shipwreck,  bris,  strand- 
ing, and  arrest  of  princes,  Article  46  adds :  or  total  loss  of 
the  effects  insured.  What  is  the  sense  of  this  provision, 
taken  in  itself,  and  detached  from  what  precedes  it  ?  That 
is  called  hst,  which  ceases  to  be  in  the  nature  of  things : 
Deperditum  intelligitur,  quod  in  rerum  naturd  desiit.^^  A 
thing  is  also  said  to  have  perished  when  it  has  been  torn, 
broken  or  carried  off:  Marcellus  notat  verba  perissb,  et 
scissum  etfr actum  contineri,  et  vi  raptum,^^  Thus,  although 
there  still  remain  some  parts  of  the  thing,  it  has  not  on  that 
account  the  less  perished,  if  it  ceases  to  exist  in  essence, 
and  in  the  nature  which  is  proper  to  it.  The  remains  of 
the  wrecked  vessel  exist,  but  the  vessel  exists  no  longer. 
There  is  then  a  total  loss  of  the  vessel  which  has  beea 
broken  (brisi),  wrecked,  or  declared  innavigable.  So  with 
the  vessel  captured,  or  arrested  for  a  long  time  by  order  of 
a  sovereign,  because  it  is  ravished  from  its  owner:  Vi 
raptum. 

When  the  party  finds  himself  in  one  of  the  greater  cases 
determined  by  Art.  46,  the  action  of  abandonment  is  open 
to  him,  as  well  for  the  ship  as  for  the  cargo  (saving  the 
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case  of  stranding,   not  accompanied  by  shipwreck,  and    Chip.  XVII. 

saving  the  case  of  innavigability).     It  is  not  considered        "^' '__ 

then  whether  the  merchandize  has  been  absolutely  lost  or 
not ;  for,  as  I  have  already  observed  more  than  once,  there 
is  required  in  this  matter  a  simple  rule ;  and  this  rule  has 
been  established  by  the  Ordonnance  and  by  the  Declaration 
of  1779.  But  when,  without  being  in  one  of  the  five 
greater  cases  specified  in  Art.  46,  the  merchandize  insured 
has  sufifered  a  loss,  of  whatever  extent  or  kind  it  may  be,  is 
this  loss  to  give  room  to  abandonment? 

The  Ordonnance  requires  that  there  should  have  been 
total  loss,  and  refers  every  other  damage  to  the  class  of 
averages.  The  action  of  abandonment  then  is  open,  taking 
the  text  of  this  article  according  to  the  letter  and  in  all  its 
rigour,  only  when  through  a  peril  of  the  sea  all  my  goods 
are  fallen  into  the  sea  and  have  absolutely  perished,  or 
when  by  a  maritime  accident  they  have  ceased  to  be  in 
their  essence  and  nature,  without  any  part  of  them  having 
been  preserved.  In  reasoning  still  according  to  the  literal 
text  of  the  Ordonnance,  if,  through  a  peril  of  the  sea,  my 
lading  of  wool  is  found  nearly  all  burnt;  if  my  lading  of 
com  has  been  nearly  all  thrown  into  the  sea,  or  is  found 
nearly  all  spoilt,  abandonment  is  not  open,  by  reason  of  the 
existence  of  some  particles  of  the  thing.  And  if  the  policy 
contain  the  exclusive  agreement,  free  of  average,  I  remain 
without  resource. 

Our  authors  do  not  understand  it  so.    Valin^  says,  a  Opioiontof 
generic  loss  of  the  effects,  without  being  absolute,  suffices.  PotMer  ° 
Pothier*^  requires  a  total  or  almost  total  loss  of  the  effects  **  vaiin,  p.  ei. 
insured.    And  again,**  "  In  the  usage  of  speaking,  goods  „  ^  ^^^ 
considerably  damaged,  are  goods  hst:  whence  it  follows, 
that  when  all,  or  almost  all  the  goods  insured,  are  in  this 
state,  it  is  a  total  loss  which  the  assured  suiFers  of  his 
goods."      These  two  authors  rest  on  the  decision  of  the 
Guidon,*^  which  says,  "  it  is  at  the  liberty  of  the  merchant 
shipper  to  make  to  his  insurers  abandonment  of  the  property 
which  he   has  in  the  merchandize  shipped,  when  there 
happens  an  average  which  exceeds  or  damages  a  moiety  of 

X  X 
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Chap.  XVII.    the  merchandize,  or  such  worsting  of  the  merchandize,  that 
^^^'  ^^'      it  is  not  worth  the  freight,  or  very  little  more.'* 


Refutation  of  If  this  principle  had  been  adopted  by  the  Ordonnance,  it 

Poth?er*°  would  be  neccssary  to  inquire  what  is  to  be  understood  by 

opinion.  |.jjg  words  very  little  more,  or  almost  total  loss.    The  gloss 

«•  ( 15,  intt.  de  on  the  Institutes,"  after  having  said,  that  Parum,  de  tertia 

hcred.  qua  ab  '  o  '  '  ^ 

totett  parte  totius  rei  dicitur,  adds,  hoc  relinquitur  arhitrio  judids. 

It  would  have  then  to  be  left  to  the  discretion  of  the  judge  to 
decide  whether  the  loss  is  almost,  or  not  almost  total.  The 
point  would  depend  on  the  infinitely  various  manner  of 
considering  one  and  the  same  object,  and  would  only  tend 
to  occasion  law  suits,  to  the  ruin  of  conmierce. 

Here  is  another  question.  I  have  shipped  two  bales  of 
goods.  I  have  effected  insurance  on  their  value  by  a  single 
policy.  One  of  the  bales  is  thrown  into  the  sea :  the  other 
arrives  safe  in  port.  My  insurers  wrefree  of  average.  Does 
this  jettison  form  a  major  disaster,  which  subjects  them  to 
the  action  of  abandonment,  in  respect  to  the  bale  jettisoned  ? 

»  vaiin,  p.  95.      Valin^  and  Pothier*^  say,  yes.      But  if  so,  it  would  follow 

'  that  the  jettison  would  cease  to  be  considered  as  general 

average,  but  would  give  room  to  a  partial  abandonment, 

»  h.  t.  contrary  to  the  provision  of  Art  47.*^ 

True  spirit  of       •  Such  is  not  the  meaning  of  the  Ordonnance.     In  leaving 

the  Ordonnance.  ^     ,,         ,  ..  -  ,11/.  1        .      ^  .t 

to  the  clause  free  of  average,  all  the  force  and  extent  the 
agreement  of  the  parties  claims,  the  legislature  has  esta- 
blished, in  matter  of  abandonment,  a  rule  equally  simple 
and  precise.  My  eiFects  suiFer  a  damage  or  a  considerable 
loss,  through  any  other  peril  of  the  sea  than  a  mcgor  dis* 
aster :  they  are  spoiled  or  thrown  into  the  sea  in  very  great 
part.  It  suffices  that  there  has  not  been  total  loss,  in  order 
that  the  action  of  abandonment  shall  be  refused  me.  If  I 
have  not  (by  agreement)  renounced  the  action  of  average, 
»  h.  t.  this  will  come  to  my  aid,  in  conformity  with  Art  46,'* 

which  decides  that  all  other  damages  (proceeding  neither 
from  capture,  nor  shipwreck,  nor  bris,  nor  stranding,  nor 
arrest  of  princes,  nor  from  total  loss)  *^  shall  be  reputed  only 
average,  which  shall  be  regulated  between  the  insurers  and 
the  assured  in  proportion  to  their  interests.*'    This  action  of 
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average  will  procure  for  me  a  full  indemnity^  without  my    Cbip.  XVII. 
having  need  to  recur  to  the  decision  of  the  Guidon,  or  the  '- — '- — 


doctrine  of  Valin  and  Pothier. 

But  if  by  agreement  in  the  policy,  I  have  renounced  the 
action  of  average,  the  Ordonnance,*^  and  the  preamble  of  *  Art  s,  h.  t. 
the  Declaration  of  1779,  show  us  that  legal  provisions 
cease  in  the  presence  of  conventional  dispositions  :  Provisio 
hominis  tollit  legis  provisionem  nacituram.^^    The  alleged  *  ^i^McSi^ocmV 
obscurity  of  Art.  46  can  only  then  be  imputed  to  our  clause  ^•°"•• 
free  of  average,  which  depends  on  the  choice  of  the  parties, 
and  because  of  which,  his  majesty,  at  the  time  of  the  De- 
claration of  1779,  deemed  it  superfluous  to  make  special 
rules. 

I  have  spoken  of  the  case  where  the  lading  of  com 
should  be  found  nearly  all  spoilt ;  and  I  now  add,  that  even 
though  it  should  be  so  in  whole,  abandonment  would  not  be 
admitted.  This  damage  would  be  nothing  more  than  a 
simple  average,  which  would  not  dispense  the  shipper  from 
paying  the  stipulated  freight,  as  Pothier  observes,*^  and  "  cont.  iMrft.  b. 
consequently  it  would  not  give  room  to  the  action  of  aban- 
donment; for  merchandize  degraded  does  not  on  that 
account  the  less  exist.  This  degradation  does  not  involve 
total  loss,  and  the  shipper  is  not  deprived  of  the  thing  that 
is  delivered  to  him.  He  has  then  no  claim  for  guaranty 
against  the  insurers  who  have  stipulated  the  clause  free  of 
average. 

In  Chapter  XIII.,^^  in  speaking  of  insurances  made  on  »  ch.is,Met.ii, 
cai^o  to  the  Levant,  or  to  the  French  isles,  I  have  said  that 
the  risk  is  at  the  charge  of  the  insurers,  until  the  goods  inward 
have  been  entirely  or  almost  entirely  discharged  at  a  place 
in  the  Levant  or  in  the  islands.  Why,  by  the  same  prin- 
ciple, should  not  the  almost  total  loss  of  the  effects  insured 
give  room  to  abandonment  ? 

There  is  a  great  difference  between  the  two  cases.  We 
have  no  law  for  the  first  case,  and  we  have  a  precise  text 
for  the  second.  In  insurances  inward  on  cargo,  the  term  ad 
quern  can  be  evidenced  only  by  the  circumstances  of  fact, 
very  often  equivocal  in  themselves ;   while  actual  total  loss 
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Chap.  XVII.   IS  a  point  not  susceptible  of  any  doubt     The  first  case  not 
^'^'  ^^'      being  of  a  nature  to  form  the  subject  of  a  written  rule,  has 


been  necessarily  left  to  the  discretion  of  the  judge ;  but  the 
second  has  been  determined  by  the  law,  because  it  was 
capable  of  a  fixed  and  invariable  rule.  Abandonment  may 
be  made  (saving  certain  modifications)  in  case  of  capture,  of 
shipwreck,  of  bris,  of  stranding,  of  arrest  of  princes,  or  of 
innavigability.  Out  of  these  cases,  each  of  which  consti- 
tutes, in  certain  respects,  a  legal  total  loss,  the  law  admits 
abandonment  only  where  there  is  an  actual  total  loss  of  the 
effects  insured.  If  this  actual  loss  is  not  totaly  it  is  nothii^ 
more  than  an  average,  which  is  to  be  regulated  between  the 
assured  and  the  insurers,  in  proportion  to  their  interests. 
This  last  action  secures  the  lawful  interest  of  the  parties. 
If  they  have  renounced  it,  it  is  not  the  fault  of  the  law. 

"Not-w.  Roccus'^  speaks  of  the  vessel  whose  sails,  masts  and 

rigging  have  been  destroyed  by  tempest,  and  part  of  whose 
cargo  has  been  cast  into  the  sea.  He  decides  that  the  insurers 
are  to  be  held  in  an  action  of  average,  and  not  in  that  of 
shipwreck  :  Nam  si  navis  passa  est  damnum,  cum  amissione 
partis  mercium,  ita  ut  non  subeat  totale  naufragium,  assecu- 
ratores  non  tenentur  de  naufragio,  sed  tantHm  ad  contribu- 
tionem  damni,  quodvulgddicitur  d'avaria  bagnamento  etgetto. 

»•  DiMj.  1,  n.  140.  Casaregis'*  holds  the  same  language.      Whence  it  follows, 

that  in  such  case,  the  va&xxvexs  free  of  average  are  responsible 

»  vid.  next         for  nothing.^ 

Motion. 

$  7.  May  the  I  have  said,^  that  the  provision  of  Art.  46  is  prohibitive. 
S^Thepro-  ^^  seems  then  that  it  is  allowed  to  the  parties  to  derogate 
vkions  of  Art.  fj^om  it.  But  this  prohibition  has  been  established  only  to 
*■  supn,  sect.  1.    determine  the  legal  rights,  and  not  to  interfere  with  those 

resting  on  agreement  When  the  policy  does  not  designate 
the  cases  where  abandonment  may  be  made,  the  provisions 
of  Art.  46  are  to  rule ;  but  if  this  point  has  been  regulated 
by  special  agreements,  these  are  to  be  executed,  provided 
they  involve  nothing  contrary  to  the  essence  of  the  contract 
and  to  justice.  I  stipulate  that  if  my  merchandize  is  de- 
teriorated, or  if  it  does  not  arrive  at  such  a  place  in  such  a 
time,  it  shall  be  allowable  for  me  to  abandon  it  to  you,  and 
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you  shall  pay  me  the  whole  sum  insured  :  these  agreements    Chap.  XVll. 

are  lawful ;    they  are  the  conditions  authorized  by  Art  3  :^  SectJIL 

Assecuratares  dejure  tenentur  resarcire  solum  damnum  occur^     ^'  ** 
sum  pro  parte  rerum  assecuratarum,  nisi  ohstet  pactum  in 
contrarium.^  »  CMai«gi«,  du. 

1,  n.  64;  Tld. 
•upxa,  sect.  1,  )  S. 


Section  III. 

IS  THE  ACTION  OP  ABANDONMENT  OPEN,  BY  THIS  ALONE 
THAT  THE  THING  INSURED  DOES  NOT  ARRIVE  AT  THE 
PLACE  OP  ITS  DESTINATION. 

The  Guidon*  decides  that  abandonment  has  place,  "  if  i  ch.  r,  art  i. 
there  happen  such  destourbier  (a)  in  the  navigation,  or  such 
deterioration  in  the  merchandize,  that  there  has  been  no 
way  of  making  it  reach  its  destination."     De  Luca^  says,  « Deciediio,dtoe. 
that  the  goods  are  presumed  lost  for  the  assured  by  this 
alone,  that  they  do  not  arrive  at  the  destined  place  :  Omnes 
mercesperemptcp,  seu  naufragatce  dicuntur,  eo  ipso  quod  asse- 
curati  non  habent  eas  salvos  in  loco  destinato,     Casaregis*  •  i>J«5.  i.  «• «. 
holds  the  same  lanj2:uaore.     But  these  doctrines  cannot  be 
reconciled  with  Art.  46,*  which  admits  abandonment  only  « h.  t. 
in  the  cases  specified  by  it ;   to  which  a  new  case  has  been 
lately  added  : — if  the  vessel  be  declared  innavigable  during 
the  voyage,  and  no   other  is  found  to  carry  the  goods 
insured  to  the  place  of  their  destination,  within  the  period 
prescribed  by  Articles  49  and  60,*  the  Declaration  of  17th  •  ^^ 
August,  1779,  allows  the  assured  to  make  abandonment. 
This  case  as  well  as  that  of  arrest  of  princes  are  exceptions 
to  the  general  rule;   and  it  is  certain  for  the  reason  only 
that  the  thing  insured  does  not  arrive  at  the  place  of  its 
destination,   abandonment  is  not  open,  unless  there  be 
agreement  to  the  contrary.     In  eflFect,  it  has  been  already 
seen,^  that  if,  in  the  course  of  the  voyage,  the  goods  are  « gupra.  ch.  12, 
taken  for  the  wants  of  a  friendly  country  where  the  vessel  ***** 

(a)  The  Guidoo,  like  most  of  the  old  maritime  laws  perhapR,  has  now  and 
then  a  word  that  defies  the  learning  of  dictionaries.  Such  is  the  present.  It 
looks  like  du(ur6fr,  but  whether  it  be  safe  to  judge  solely  by  its  looks,  is  a 
questioD. 
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Chap.  XVII.   touches,  and  are  paid  for.  the  assured  cannot  make  aban- 

Q    j__.    TTT 

' — 1—  donment  of  them  to  his  insm^rs,  saving  average,  if  any 
there  be. 


Section  IV. 

IS  THE  ACTION  OP  ABANDONMENT  EXTINGUISHED  BT  THIS 
ALONE,  THAT  THE  EFFECTS  INSURED  REACH  THEIR  DES- 
TINATION ? 

"  In  case  of  shipwreck  or  stranding,  the  assured  may 
labour  in  the  recovery  of  the  effects  shipwrecked,  without 
prejudice  to  the  abandonment  he  may  make  in  time  and 

■  Art.  43.  place,*' ^     This  article  merits  attention.     In  case  of  ship- 

wreck the  assured  may  make  abandonment^  although  the 
effects  shipwrecked  are  recovered,  and  even  though  they 
should  be  brought  to  the  place  of  their  destination,  without 
the  insurers  being  entitled  to  refuse  the  abandonment,  in 
offering  to  pay  the  damage  by  form  of  average;  and  for 
this  reason,  that  effects  saved  from  shipwreck  are  ordi- 
narily in  a  bad  state,  and  that  on  such  an  occurrence  the 
adjustment  of  average  would  only  tend  to  occasion  lawsuits; 
or  rather  because  the  Ordonnance  has  so  determined.     I 

» vtiin,  p.  94.      reject  then  the  doctrine  of  Valin*  and  that  of  Pothier,' 

«  Pothier,  n.ii9.    ^jg^^use  they  are  contrary  to  the  text  of  the  law,  in  spite  of 

the  plausible  reasons  adduced  by  them. 

What  has  just  been  said  of  effects  shipwrecked  applies  to 
effects  released  by  the  captor,  or  retaken  out  of  the  hands 
of  the  captor.  The  recovery  of  them  is  made  for  account 
of  the  insurers,  who,  under  pretext  that  the  thing  has  ar- 
rived  at  the  place  of  its  destination,  cannot  refuse  the 

«  Supra,  ch.  IS,     abandonment.^    The  legal  total  loss  worked  by  the  capture 

•Oct.  SS. 

is  presumed  to  subsist;  the  recovery  is  a  simple  salvage. 
»  vid.  •upra.  ch.    The  casc  of  ransom  is  governed  by  particular  rules.*     In 

that  of  arrest  of  princes,  abandonment  made  within  the 

legal  period  is  not  revoked  by  the  arrival  of  the  vessel  in 
•  Supra,  ch.  11,     port.^    But  Under  pretext  of  innavigability  of  the  vessel, 

there  is  no  room  for  abandonment  on  cargo,  if  the  effects 
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insured  have  arrived  in  fitting  time  at  the  place  of  their    Chap.  xvil. 
destination^     In  Section  6  of  the  present  chapter  I  shall        ^^' 


speak  of  the  case  where,  after  notice  of  abandonment,  the  »^Fiit^S! 
effects  insm^  arrive  at  the  place  of  their  destination. 


Section  V. 

FORM  OF  THE  ABANDONMENT, 

"  When  the  assured  shall  have  had  advice  of  the  loss  of  J  l.  Notifica- 
the  ship  or  of  the  goods  insured,  of  arrest  of  princes  and 
other  accidents  being  at  the  risk  of  the  insurers,  he  shall  be 
bound  to  cause  it  to  be  signified  to  them  immediately ^  or  to 
him  who  shall  have  signed  the  insurance  for  them,  with 
protestation  of  making  his  abandonment  in  time  and  place."*  '  ^^-  *^'  *»•  *• 
Valin  and  Pothier  observe,*  that  it  is  not  necessary  that  *  n.  126. 
the  advice,  which  one  has  of  the  disaster,  should  be  certain 
and  well  grounded ;  and  that  if  this  advice  is  erroneous, 
the  signification  made  in  consequence  of  it  will  be  without 
effect     Notice  is  to  be  given  to  the  insurers  not  only  of 
the  loss,  but  also  of  all  other  accidents  which  are  at  their 
risk.*    The  party  is  held  to  give  this  notice,  and  to  give  it  'Art  4sjUf. 
immediately.     But  the  Ordonnance  pronounces  no  penalty,  ^^'*  ^^^*^** 
if  he  fails  to  give  it,  or  is  negligent  in  giving  it.*    It  follows  *  v»iin,  p.  91 ; 

^  '  .  00  Pothier,  n.  127. 

then  that  the  protestation,  of  which  the  Ordonnance  speaks,  Protesutioii. 
is  not  of  necessity,  provided  the  abandonment  be  after- 
wards made  in  proper  time. 

Instead  of  the  signification  mentioned  by  the  Ordon-  Decltrfttion  at 

.     .       ,  .,  ,o  ,      the  Chamber  of 

nance,  it  is  the  usage  with  us  to  present  oneself  at  the  Commerce. 
Chamber  of  Commerce,  and  to  cause  to  be  inserted  in  a 
registry  kept  for  this  purpose,  a  declaration  of  the  loss.  Our 
printed  form  bears  that  the  three  months,  at  the  expiration 
of  which  it  is  permitted  to  demand  payment  of  tlie  loss, 
'^  shall  be  reckoned  from  the  day  that  the  assured  shall 
have  made  his  declaration  of  the  disaster  in  the  archives  of 
the  Chamber  of  Commerce,  and  this  by  writing  in  a  parti- 
cular  registry  appropriated  to  this  purpose."    The  parties 
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Chap.  XVII.    interested  present  themselves  at  the  Chamber,  and  without 
'- — '- —  taking  an  oath  they  declare,  that,  according  to  such  and 


such  information  which  has  reached  them,  the  vessel,  on 

which  they  had  effected  insurances,  has  been  captured,  or 

has  made  shipwreck  at  such  a  place,  of  which  a  certificate 

is  handed  them  to  serve  in  the  recovery  of  the  sums  insured, 

A  clerk  of  the  chamber  writes  this  statement  in  the  registry 

of  declarations  of  losses.    The  assured  sign  at  the  foot,  and 

retire.    This  declaration  at  the  Chamber  is  not  of  necessity, 

and  there  is  nothing  to  prevent  the  party  from  confining 

himself  to  the  signification  prescribed  by  the  Ordonnance. 

I  have  seen  several  instances  of  it. 

§  2.  When  may       ''  The  assured  may,  instead  of  protestation,  make  his 

donrae*ni*?      °"  abandonment  forthwith,  with  demand  on  the  insurers  to 

»  Art.  4s,  h.t.       pay  the  sums  insured  within  the  time  borne  by  the  policy."* 

It  is  only  in  the  case  of  arrest  of  princes  or  of  default  of 

news,  that  it  is  necessary  to  wait  the  expiration  of  the 

delays  prescribed  by  Art.  49,  60  and  68. 

$  3.  How  made?      I'be  abandonment  is  made  through  the  ministry  of  a 

•  Guidon,  ch.  8,    notarv  or  of  a  huissierfi    With  us  it  is  commonly  made  by 

art.  1;  Valin,  .  .  „  J  J 

p-  92.  petition  (requete)  (a). 

What  the  in-  *^  The  assured  shall  be  bound,  in  making  his  abandon- 

abancTonroent  is  i^^^t,  to  declare  all  the  insurances  he  has  made,  and  the 
to  contain?         money  he  has  taken  up  on  maritime  loan  on  the  eiFects  in- 
sured, on  pain  of  being  deprived  of  the  effect  of  the  insur- 
'  Art.  58,  h.  t.;     auccs."^    1.  This  article  is  to  be  interpreted  by  Art  64.  The 

Guidon,  ch.  8,  i        i         .  i  •         t  •        i  i  •  11 

art.  2;  Cuaregis,   assurcQ,  who,  m  makmg  his  abandonment,  omits  to  declare 

(a)  The  Ordonnance  requires  that  significatUm  of  the  abandonment  shall  be 
made  to  the  insurers,  but  prescribes  no  special  form  ;  probably  any  actual  and 
effective  notice  sufficed.  But  at  Marseilles,  as  Eraerigon  states,  the  custom 
time  out  of  mind  had  existed  of  making  this  signification  of  abandooroeot  and 
consequent  demand  for  payment  through  the  intervention  of  a  tribunal.  The 
assured  filed  his  requite  in  the  Admiralty,  stating  the  circumstances  of  the  case, 
abandoning  his  property  and  claiming  payment,  which  was  notified  to  the  in- 
surers by  a  huiuier,  or  ministerial  officer  of  the  court ;  and  this  mode  of  pro- 
ceeding was  not  confined  to  the  more  serious  cases  of  disaster,  but  extended 
equally  to  claims  for  partial  loss  or  any  other  demand  to  be  made  by  the  assured 
on  his  insurer.  So  far  the  thing  was  in  course.  But  if  the  insurers  chose  to 
resist  the  abandonment  or  payment,  or  claim  of  whatever  kind  it  might  be,  then 
came  plea  and  replication,  rejoinder  and  proof  taking,  and  the  matter  readily 
elided  into  a  proper  litigation. 
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all  the  insurances  he  has  made,  and  the  money  he  has  taken    Chap.  XVII. 
up  on  maritime  loan  on  the  effects  insured,  will  be  deprived  '- — '- — 


of  the  effect  of  the  insurances^  if  through  deceit  and  fraud  he 
has  concealed  insurances  or  contracts  of  maritime  loan,  and 
that  with  those  he  has  declared  these  exceed  the  value  of  the 
effects  insured.  But  if  there  has  been  no  fraud,  the  pe- 
nalties pronounced  by  Art.  63,  64  and  66  are  not  incurred. 
It  is  only  a  case  for  return.^  •  vaiin,  p.  ii6; 

Joseph  Imbert  had  effected  insurance  for  6408  livres  on  tupra,  di.'i6. 

*^  sects. 

the  hull  of  the  keche  La  Vierge  de  la  Garde^  and  had 
taken  up  2000  livres  on  maritime  loan  likewise  on  the  hull. 
In  the  course  of  the  voyage  the  vessel  was  declared  inna- 
vigable. Imbert  presented  a  requete  against  his  insurers, 
by  which,  in  making  abandonment  to  them,  he  demanded 
payment  of  the  sum  insured,  declaring  that  he  had  e£fected 
insurance  only  for  the  said  sum  of  6408  livres,  and  that  he 
had  taken  up  no  money  on  maritime  loan.  The  insurers 
maintained  that  Imbert  was  deprived  of  the  ^ffect  of  the 
insurance,  because  the  contract  of  maritime  loan  had  not 
been  declared  at  the  time  of  the  abandonment.  Imbert 
replied,  that  this  default  of  declaration  proceeded  from  the 
forgetfulness  of  his  attorney ;  but  that  there  was  no  fraud, 
since  independently  of  the  sum  insured,  of  that  received  on 
maritime  loan  and  of  the  tenthy  part  of  his  interest  still 
remained  uncovered.  Sentence  of  16th  December,  1761, 
rendered  on  my  report,  decided  in  his  favour.  Arrfit  of 
30th  of  June,  1763,  affirmed  this  sentence. 

Jean  Labbe,  senior,  merchant  at  Rochelle,  owner  of  the 
ship  Le  Tamerlan^  had  effected  insurances  at  Marseilles,  in 
Holland  and  in  other  places.  The  vessel  was  taken  by  the 
English.  Labb6  presented  a  requite  against  his  insurers  at 
Marseilles,  abandoning  and  claiming  payment  of  the  sums 
insured,  without  mentioning  the  insurances  made  elsewliere. 
He  declared  them  subsequently  in  the  progress  of  the  pro- 
ceedings. Art  63  was  objected  to  him.  He  replied,  and 
proved,  that  he  was  not  guilty  of  any  fraud.  Sentence  of 
13th  February,  1764,  rendered  by  our  Admiralty,  con- 
denmed  the  insurers  to  pay  the  loss. 
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Chap.  XVII.        2,  Valin  says,^  that  "  all  that  can  result  from  this  omis- 
^'*^'  ^'       sion  (not  fraudulent)  is,  that  the  abandonment  will  have 

•  D.  loco.  value  only  from  the  day  that  the  assured  shall  have  made 

his  declaration  in  due  form,  and  that  the  legal  delay  of 

«•  N.  140.  payment  will  begin  to  run  only  from  that  day."     Pothier^** 

finds  this  interpretation  very  plausible.  I  believe  that  it  is 
worthless ;  it  is  not  founded  on  any  text  of  the  Ordon- 
nance,  nor  on  any  principle  of  common  law.  Moreover, 
when  there  is  no  fraud,  it  matters  not  to  the  insurers 
whether  facts,  which  are  entirely  foreign  to  them,  have 
been  declared  to  them  or  not.  In  a  word,  according  to 
the  Ordonnance,  the  penalty  attaches  only  in  the  case  of 
concealment,  and  not  in  the  case  of  omission  not  fraudu- 
lent.  It  would  be  then  equally  irregular  and  unjust  to 
declare  null  in  such  circumstances  an  abandonment  made 
in  good  faith,  and  to  expose  the  assured  to  the  provisions 
of  Art  48. 

3,  Valin, says,  that  Art.  63  cannot  be  reconciled  with 
Art.  16;  and  that  thus,  instead  of  the  words  effects  insured, 
we  must  read  effects  loaded  other  than  those  insured.  But 
without  altering  the  text  of  Art.  63,  it  is  easy  to  interpret 
it  in  a  legal  manner.  Art.  16  prohibits  those  who  shall 
take  up  sums  on  maritime  loan  from  having  them  insured. 
Art  63,  in  directing  the  assured,  when  he  shall  make  his 
abandonment,  to  declare  the  money  he  has  taken  up  on  mari- 
time loan  on  the  effects  insured,  did  not  intend  to  permit 
him  to  effect  insurance  on  this  money ;  but  its  object  was 
simply  to  enjoin  him  to  declare  the  amount  so  received  by 
him  on  die  value  that  exceeds  the  sum  insured.  I  load 
goods  amounting  to  3000  livres.  I  effect  insurance  for 
2000  livres.  This  insurance  embraces  in  solido  the  whole 
of  my  goods,  which  are  veritable  effects  insured.  But  since 
their  value  exceeds  the  sum  insured,  it  is  free  to  me,  before 
the  departure  of  the  vessel,  to  take  up  on  maritime  loan  on 
these  same  effects  insured  the  sum  of  1000  livres,  which 
fills  up  my  entire  interest;  and  I  am  to  declare  it  in  making 
my  abandonment. 
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"  The  documentary  proofs  of  the  shipment,  and  of  the    Chap.  xvn. 
loss  of  the  effects  insm-ed,  shall  be  exhibited  to  the  insurers,  '"*    


immediately  after  the  abandonment,  and  before  they  can  be  ^'^**'^  docu- 

''  \  7         ,        menu  mutt  be 

pursued  for  payment  of  the  sums  insured.""    This  article  exhibited? 
does  not  pronounce  any  penalty;  and  according  to  usage  "  ^^'^'^*^^ 
the  documentary  proofs  may  be  exhibited  at  any  time,  even 
on  the  hearingr  of  an  appeal.^*    It  is  often  impossible  to  »  vaun,  p.  iso; 

^ ,       ,  ^^  ^  Guidon,  cSh. «, 

have  in  the  beginning  documentary  proofs  of  the  shipment,  *^'  *• 
and  of  the  loss ;  and  if  before  attacking  his  msurers,  the 
party  waited  to  be  fortified  with  the  necessary  proofs,  he 
would  risk  the  seeing  his  action  perish  of  delay. 

If,  at  the  moment  of  exhibiting  the  documentary  proofs,  Co«it  incurred, 
the  insurers  offer  to  pay^e  loss,  the  costs  incurred  are  to 
fall  on  the  assured.  Still,  the  contrary  was  adjudged  by 
our  Admiralty  under  the  following  circumstances :  Surrat, 
St  Jean  &  Co.  effected  insurance,  out  from  the  river  of 
Genoa  to  Marseilles,  for  account  of  whom  it  shall  concern, 
although  declared  in  the  bill  of  lading  to  be  for  neutral 
account,  for  the  sum  of  1200  livres,  on  cargo  of  the  vessel 
N.  D,  du  Rosaire^  Captain  Navarro,  a  Genoese.  On  the 
10th  November,  1781,  they  presented  a  requite  against 
Lieutaud,  their  insurer.  They  alleged  that  tlie  vessel  had 
been  captured  by  the  English  and  carried  to  Mahon;  of 
which  they  produced  no  proof  that  was  of  any  weight, 
Lieutaud  in  his  defence  offered,  that  if  the  assured  would 
prove  the  alleged  disaster  in  a  legal  manner,  he  would  im- 
mediately pay  the  sum  insured.  The  court,  by  an  order  of 
1st  February,  1782,  adjourned  the  cause  to  that  day  month, 
by  which  time  the  assured  should  communicate  the  docu- 
mentary  proofs  of  the  capture  in  question.  This  communi- 
cation was  made.  Immediately  Lieutaud  offered  to  pay  the 
principal  of  the  sum  insured.  Final  sentence,  rendered  19th 
April  following,  condemned  him  to  pay  the  said  sum,  with 
interest,  and  one-third  of  the  costs,  the  two  other  thirds  to 
be  set  off. 

This  decision  does  not  appear  conformable  to  strict  rule. 
Interest  was  not  due  ex  pacta  ;  and,  according  to  Art.  66,^'  "  b.  t. 
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Chip.  XVII.   the  insurers  could  not  have  been  in  defiault  until  after  proof 
.  of  the  loss ;  whence  it  follows,  that  the  insurer  owed  neither 


SiCT.  V. 


M  L.  m,  f  5,  ff.    interest  nor  costs.** 

de  Terb.  oblig. ; 
Augeard,  torn.  1, 
p.  i$ ;  Papon,  Ut. 
18,  tit.  2. 


Section  VI. 


fl.  It  works 

an  absolute 

transfer. 

1  Rkg.  d' Amster- 
dam* art.  8. 

9  Guidon,  eh.  7, 
art.  1. 

>  Guidon,  Ibid, 
art.  3;  Valin,  p. 
123  and  133. 

«  Art.  60,  h.  t. 

Towards  all  the 
insurers. 


*  Supra,  ch.  16, 
of  return;  infta, 
sect.  14. 

§2.  The  aban- 
donment may 
not  be  Condi - 
tionat. 

•  Valin,  p.  133. 


V  Valin,  p.  103. 

What,  if  after 
abandooraent, 
the  effects  in- 
sured r^acb  a 
port  of  safety  1 


*  Guidon,  ch.  7, 
art.  12. 


•  Art.  60,  h.  t. 


EFFECTS  AND  NECESSITY  OF  ABANDONMENT. 

By  abandonment,  the  assured  subrogates  the  insurers  in 
his  place  and  stead.^  He  qtdts  afid  abandons  to  the  insurers 
his  rights,  titles,  claims,  and  rights  of  action,  of  the  property 
he  has  in  the  merchandize  shipped,^  The  abandonment  is 
equivalent  to  a  transfer,^  Aftef  notice  of  abandonment, 
says  the  Ordonnance,  the  effects  insured  shall  belong  to  the 
insurer.*  This  transfer  enures  to  the  benefit  of  each  in- 
surer, in  proportion  to  the  sums  respectively  insured,  with- 
out regard  to  priority  or  posteriority  of  policies,  unless  there 
has  been  insurance  beyond  the  value  of  the  effects  put  at 
risk.* 

It  follows  from  this,  that  the  abandonment  to  the  insurers 
is  to  be  pure  and  simple,  and  not  conditional ;  otherwise  it 
would  not  transfer  the  property.  This  transfer  of  property  is 
of  the  essence  of  the  abandonment.^  I  cannot,  then,  make 
abandonment  of  the  vessel  captured,  on  condition  that  if 
she  is  released  she  shall  continue  to  belong  to  me ;  and  that 
I  will  return  with  interest  to  my  insurers  the  sums  they 
shall  have  paid  me.  Such  an  abandonment  would  be  null, 
and  could  not  be  admitted.^ 

"  After  abandonment  made,"  says  the  Guidon,  **  if  the 
vessel  arrive  at  2iport  of  safety,  the  insurer  shall  collect  for 
his  part  and  portion  the  profit  of  the  navigation,  without 
the  merchant  shipper  being  entitled  to  claim  anything  of  it, 
unless  it  be  for  a  part  not  insured."®  By  reciprocity  of  rea- 
soning, the  insurer,  after  notice  of  abandonment,  shall  not, 
under  pretext  of  return  of  the  ship,  dispense  himself  from 
paging  the  sums  insured.^  My  vessel  has  been  captured.  I 
have  made  abandonment    She  is  subsequently  released  by 


EFFECTS  AND  NECESSITY  OF  ABANDONMENT.  686 

the  captor,  or  perhaps  she  recovers  her  liberty  in  some  other   Chip.  XVII* 
way ;  my  insurers  are  to  enjoy  the  benefit  of  this  abandon- ' — 1- 


ment,  without  my  being  entitled  to  deprive  them  of  it,  under 
pretext  of  return  of  the  vessel.  By  parity  of  reason,  I  have 
the  right  of  constraiuing  them  to  pay  the  sums  insured, 
without  their  being  entitled  to  defend  themselves  therefrom, 
under  the  like  pretext.^®  «•  Potw«r,ii.is8; 

supra,  ch.  12,  MCt. 

It  is  the  same  with  the  vessel  of  which  abandonment  is  and  22. 
has  been  made  for  cause  of  arrest  of  princes,  or  of  default 
of  news,  and  which  subsequently  reappears.  Although  a 
vessel  that  has  been  declared  innavigable,  and  of  which 
abandonment  has  been  made,  returns  through  the  efforts 
of  the  insurers,  who  have  repaired  and  put  her  in  a  fit  state 
to  navigate,  they  have  no  right  to  constrain  the  assured  to 
take  her  back  again;  and  I  am  not  of  the  opinion  of 
VaUn,^'  who  thinks  the  contrary.  The  abandonment  is  ab-  "  vaiin,  ^  iss. 
solute  on  both  sides,  without  in  any  case  being  altered  by 
the  return  of  the  ship.  It  is  otherwise  in  Italy.  There  it 
suffices  that  the  insurers  pay  the  damage  sufiered,  by  the 
thing  lost  and  then  afterwards  recovered.^*  ^supn,99et.  1, 

**  It  is  only,"  says  Valin,  **  an  actual  and  efiective  aban-  §  3.  Only  aban- 
donment that  transfers  to  the  insurers  the  property  of  what  Mbie^of  riv^ 
may  be  recovered  of  the  things  insured,  and  that  can  in  "*®™  *?  ?*y; 

•^  •  .  ment  of  the  losi. 

consequence  subject  them  to  payment  of  the  insurance."^'  u  vaun,p.92. 
The  R^glement  of  Amsterdam'^  is  precise  on  this  point,  m  Art. 25. 
''  It  is  for  the  assured,  if  he  thinks  fit,  to  abandon  the 
vessel  or  goods  to  his  insurers,  and  three  months  after- 
wards, having  duly  subrogated  them  in  his  place  and  stead, 
to  constrain  each  for  the  sums  by  them  insured."  Such  is 
the  case  provided  for  by  our  form :  the  insurers  subrogated 
in  the  place  and  stead  of  the  assured,  as  if  there  were  no 
assured,  are  obliged  by  force  of  law  to  pay  the  loss  to  the 
extent  of  the  sum  insured,  and,  in  virtue  of  the  abandon- 
ment made  to  them,  in  the  same  proportion. 

When  there  is  total  loss,  abandonment  is  regarded  at 
G^noa  as  a  superfluous  ceremony,  unless  there  be  some 
right  of  action  to  be  exercised  against  a  third  party .^    But  u  supra,  leet.  1, 
it  does  not  belong  to  the  assured  to  decide  that  there  will 
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Chap.  XVII.    not  remain  any  resource  to  the  insurers.   The  abandonment 
— then  is  to  be  made  to  them  notwithstanding  the  total  loss 


of  the  vessel :  so  the  Ordonnance  directs,  and  to  this  the 
parties  must  submit.    A  single  case  is  excepted  from  this 
rule :  it  is  when  the  insurers,  in  a  case  of  ransom,  have  not 
chosen  to  accept  the  composition  for  their  own  benefit 
One  may  then,  without  recurring  to  the  formality  of  aban- 
donment, force  them  to  pay  the  sums  insured,  without  their 
▼id-  ittpra.  ch.12,  havmg  any  claim  on  the  effects  ransomed^^ 
$  4.  Abandon-       The  abandonment  has  a  retroactive  effect  as  against  the 
trmcthre  ^bct.   ^^^^^^^  who,  to  the  extent  of  the  interest  insured,  arc 

presumed  to  have  been,  from  the  beginning,  owners  of  the 
thing  insured :   Q^od  repudiatur,  retrd  nostrum  mm  ftdsse 

"  L.  I,  ft  H  ^tiid  ^ 

inframdem  Valom  CSt.^* 

pairouL  ■* 

$  5.  Is  it  irre-        The  abandonment,  says  Pothier,  once  made,  is  irrevo- 
voctbie?  cable.*®     This  rule  receives  some  modifications.     1.  It  is 

»  Pothier,  n.  ISS.    . 

urevocable  if  it  has  been  signified.     In  conformity  with 

Iff  h.  t.  Art.  60,'^  the  insurers  are  seised  of  the  thing  insured,  only  so 

far  as  the  signification  of  the  abandonment  has  been  made 
to  them  on  the  requite  of  the  assured.  The  notice  they 
might  have  had  of  it  does  not  suffice :  it  requires,  in  this 

»  cont.  de  Paris,  matter,  a  legal  knowledge,  to  use  the  language  of  Brodeau;® 

or  at  least  it  is  necessary  that  they  should  have  accepted 
the  abandonment  in  writing,  and  thus  discharged  the  as- 
sured from  all  legal  formality. 

2.  The  abandonment  signified  is  irrevocable,  provided  it 

"  ^'  t.  is  found  in  one  of  the  cases  determined  by  Art.  46  ;**  for  if 

there  has  been  neither  capture,  nor  shipwreck,  nor  bris,  nor 
stranding,  nor  arrest  of  princes,  nor  innavigabihty,  nor  total 
loss,  the  abandonment  would  be  null  ipso  jure.  It  would 
be  in  consequence  allowed  to  the  assured  to  retrace  his 
steps:   N^am  et  recti  revocariy  rescindi  et  retrahi  dicitur, 

»Acotta.  quod  ipso  jure  nullum  est;^  unless  there  has  been  agree- 

«  Supra,  sect.  I,    mcnt  to  the  contrary.*^ 
.  •€€ .  ,  g^  ^j^^  delays  of  six  months  or  of  a  year,  established  by 

»«  h.  t.  Art  49,^  in  the  case  of  arrest  of  princes,  and  extended  to 

the  case  of  innavigabihty  by  the  Declaration  of  1779,  are  a 
kind  of  grace  accorded  to  the  insurers,  who  may  renounce 
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it.     I  believe  then,  with  Savary,*^  that  abandonment  made    Chaf.  XVII, 

Sect  VI» 

before  the  time  prescribed  would  turn  to  the  profit  of  the  '- 

insurers,  without,  in  this  case,  the  assured  having  the  power  qu«S!T'  **' 
of  retracting  it. 

4.  The  abandonment  could  not  be  withdrawn  under  pre- 
text that  it  has  not  been  made  of  the  whole.    The  exception 
established  by  Art  47^  is  to  the  advantage  of  the  insurers.  »  b.  t. 
But  it  is  not  allowed  the  assured  to  impeach  his  own  act, 

and  to  allege  that  the  instrument  notified  by  him  was 
irregular. 

5.  Abandonment  made  through  error  produces  no  efiect, 
when  the  error  attaches  to  any  matter  which  the  party  must 
necessarily  have  knowledge  of,  to  effect  a  regular  and  valid 
abandonment,  as  if  the  news  of  the  accident  turns  out  to 
be  false.  The  corvette  Le  Pilotin,  Captain  Rampal,  and 
the  ship  Le  Comte  d'Arbcmd,  Captain  Teissere,  were  de- 
clared innavigable  at  the  end  of  an  extraordinary  stay  at 
Port  St.  Louis,  in  the  island  of  St.  Domingo,  occasioned 
by  fear  of  enemies.  The  assured  informed  of  this,  and 
believing,  on  the  faith  of  certain  letters  received,  that  the 
goods  had  been  sold  by  authority  of  a  court  to  prevent 
their  perishing,  made,  on  the  24th  December,  1781,  aban- 
donment of  the  vessels  and  both  cargos,  without  waiting, 
for  this  object,  the  expiration  of  the  legal  delay,  which 
would  have  been  superfluous  if  a  judicial  sale  of  the  goods, 
such  as  had  been  announced  to  them,  had  actually  taken 
place.  They  were  not  long  in  learning  that  the  goods  had 
been  shipped  on  board  the  king's  vessel  La  Menagire, 
Captain  Adellon.  Directly,  by  an  instrument  which  they 
caused  to  be  signified  to  the  insurers,  they  withdrew  the 
abandonment  on  cargo,  reserving  aU  theu-  legal  rights.  This 
retraction  appeared  to  me  to  be  regular,  because  of  the  error 

of  fact :  Regula  est,facti  ignorantiam  nan  nocere.^  v  l.  9,  ir.  de  jv. 

et  fiuB.  ignor. 
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Chap.  XVH. 

SlCT.  VII. 


i  1.  There* 
covery  of  the 
effects  ship- 
wrecked is 
made  for 
accouDt  of 
whom  it  may 
coDcenu 


1  yali]k,p.9S; 
PothSer,  r.  128. 

i  2.  Who  is  to 
lahonr  in  the 
recovery? 

>  Tit.  dM  nau- 


»h.  t. 


«  VaUn,  p.  93. 


*  Tit.  da  capi- 
taine. 


Section  VI I. 


OF    SALVAGE. 


By  shipwreck  the  voyage  is  broken  up,  and  the  recovery 
of  the  effects  shipwrecked  is  made  for  account  of  whom  it 
may  concern,  without  there  being  need  of  any  authority  on 
the  part  of  the  parties  interested.  The  action  negotiorum 
gestorum  supposes  all  the  powers  that  the  urgency  of  the 
case  requires.  What  is  done  for  the  recovery  of  the  vessel 
and  effects  is  considered  only  to  be  done  in  the  name  of  the 
insurers,  to  the  extent  of  and  in  proportion  to  the  interest 
insured.* 

I  shall  not  enter  into  detail  of  what  is  prescribed  by  the 
Ordonnance,*  by  the  Declaration  of  10th  January,  1770, 
and  other  R^glements.  I  shall  confine  myself  to  examining 
in  general,  on  the  one  part,  what  are  on  this  subject  the 
duties  of  the  assured,  of  the  captain,  and  of  his  sailors ; 
and  on  the  other  what  are  the  powers  of  the  insurers. 

Duty  of  the  assured.  Art.  45*  says,  "  In  case  of  ship- 
wreck the  assured  may  labour  in  the  recovery  of  the  effects 
shipwrecked,  without  prejudice  to  the  abandonment"  Art.  51 
says,  that  in  case  of  arrest  of  princes,  the  assured  shall  be 
bound  to  use  all  diligence  to  obtain  release  of  the  effects  ar- 
rested. The  word  may,  in  Art.  45,  has  been  used  only  to 
denote  that  the  assured,  in  recovering  the  effects  insured, 
does  not  prejudice  his  action  of  abandonment  Since  the 
effects  shipwrecked  or  arrested  continue,  until  abandonment, 
to  belong  to  the  assured,  and  it  is  equitable  that  he  should 
assuage,  so  far  as  is  possible,  tlie  fate  of  his  insurers,  he  is 
bound  to  use  all  diligence  to  obtain  release  6f  the  effects  ar- 
rested, Valin*  very  justly  remarks,  that  the  assured  ought 
strictly  to  labour  in  saving  the  effectSy  until  the  arrived  of 
the  officers  of  the  Admiralty.  The  forms  of  policy  I  shall 
presently  cite  give  on  this  point  full  power  to  the  assured. 

Duty  of  the  captain.  By  Art.  26,*  in  case  of  shipwreck, 
captains  are  bound  to  save,  and  consequently  to  recover, 
whatever  they  can  of  the  goods  of  their  cargo.  The  vessel 
and  cargo  have  been  confided  to  the  captain.     He  is  then 
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to  neglect  nothing  to  preserve  or  recover  the  one  and  the    Chif.xvtl 
other,  to  satisfy  the  requirement  of  good  conduct  on  his '- — 


part 

Duty  of  the  sailors.    The  Grreek  laws^  attributed  to  the  •  Art.»i. 
Rhodians,  enjoin  it  on  the  owner,  and  consequently  on  the 
captain,  to  unite  with  the  sailors  in  saving  the  effects  ship- 
wrecked :    JSxercitor  cum  nautis  opem  ferat,  ut  salvetur. 
The  Judgments  of  Oleron^  enjoins  the  mariners  to  save  as  ^  Aii.s. 
much  as  they  possibly  can  of  the  goods  from  the  ship,  on 
pain  of  being  deprived  of  their  wages,  and   exemplary 
punishment.^    The   Ordonnance  of  Wisbuy^  says,  '' the  •  adne,  p.  is. 
sailors  are  bound  to  save  and  preserve  the  goods  to  the  *  ^^  *** 
utmost  of  their  power,  and  so  doing  they  are  to  be  paid 
their  wages,  and  not  otherwise.'*    The  ancient  Ordonnance 
of  the  Hanse  Towns,  reported  .in  Cleirac,'**  and  the  new  w  Art.  44. 
Ordonnance,  given  by  Kuricke,"  contain  the  like  provision ;  »  nt.  4,  art.  n, 
to  which,  notwithstanding  the  opinion  of  Valin,  I  do  not 
think  Article  9^*  of  the  Ordonnance  is  contrary.    This  "Tit. d«r«- 
article  takes  for  granted  the  obligation  of  the  mariners  to 
labour  in  the  salvage,  in  order  to  be  paid  their  wages  due; 
independently  of  the  days  of  work  expended  by  them  in 
saving  remnants  and  effects  from  the  wreck. 

Power  of  the  insurers.     Art.  42^^  binds  the  assured  to  »h.t. 
give  to  the  insurers  advice  of  accidents  which  are  at  their 
charge,  only  that  they  may  have  the  means  of  watching 
themselves  over  the  recovery  and  preservation  of  the  things 
insured.     Art.  51,  which  says  that  the  insurers  may  make 
on  their  own  behalf  if  they  think  fit,  all  diligence  to  obtain 
release  of  the  effects  arrested,  is  general  for  all  cases  of 
loss,  as  Valin  observes.^^     In  the  cases  of  innavigability,  m  viUb,  p.  isj. 
says  the  Declaration  of  1779,^  the  insurers,  as  well  as  the  u  jm,  7. 
assured,  shall  use  their  diligence  to  find  another  vessel  in 

• 

which  the  goods  may  be  loaded,  to  carry  them  to  their  desti- 
nation. But  the  whole,  if  the  insurers  think  fit ;  for  if 
they  neglect  to  guard  their  own  interest,  they  will  never  be 
bound  (as  I  shall  explain  presently  more  at  large)  to  any 
thing  more  than  to  pay  the  sums  insured  by  them,  saving 
their  right  to  call  for  account  of  the  effects  recovered. 

Y  Y 
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Chap.  XVII. 
SiCT.  VU. 

§  3.  Recovery 
does  not  preju- 
dioe  the  aban* 
doDment* 

MCMlXCgll, 

disc  8,  n.  14. 


Nor  demand 
for  payment  of 
the  sums  in* 
tared. 


»  L.  2, 1 1,  flr.  de 
rebui  creditii. 


**  L.  9,  AT.  de  eo 
quod  certo  loco. 


It  had  been  doubted  whether  the  assured,  in  recoTering 
the  effects  saved,  would  prejudice  his  rights  as  against  the 
insurers.*^  This  difficidty  was  removed  by  Art.  45,*^  which 
allows  the  assured  to  labour  in  the  recovery  of  the  effects 
shipwrecked,  without  prejudice  to  the  abandonment  he  may 
make  in  time  and  place.  There  being  peril  in  delay,  it  is 
essential  that  one  should  labour  in  the  salvage  with  the 
utmost  celerity.  This  salvage  is  made  for  the  account  of 
whom  it  concerns.  Every  power  is  given  by  necessity. 
The  action  negotiorum  gestorum  supplies  that  of  mandate  as 
I  have  already  remarked  (&).  It  is  to  labour  in  the  salvage, 
to  reclaim  effects  that  have  been  taken  unjustly  and  against 
the  laws  of  war ;  whence  it  follows,  that  during  the  course 
even  of  this  reclamation  the  assured  may  make  abandon- 
ment to  his  insurers,  becapse  he  acts  as  well  for  his  own 
imcovered  interest  as  for  their  advantage. 

The  captain,  who  has  succeeded  in  recovering  in  whole 
or  in  part  the  thing  insured,  is  to  render  account  of  this 
recovery  to  the  insurers.  But  this  account  forms  an 
object  that  has  nothing  in  common  with  the  payment 
of  the  sums  insured.  The  insurance  is  to  be  paid  at 
the  time  borne  in  the  policy,  or  three  months  after  aban- 
donment; and  the  account  of  salvage  is  to  be  rendered 
whenever  the  recovery  is  effected.  If  the  recovery  is  either 
uncertain,  or  embarrassed  by  litigation,  or  subject  to  new 
risks,  it  can  never  furnish  to  the  insurers  a  pretext  for  sus- 
pending the  payment  of  the  insurance;  either  on  the  ground 
that  what  is  Uquidated  cannot  be  set  off  against  what  is 
not  so,  or  because  insurers  who  should  be  forced  to  pay  (for 
instance)  at  Marseilles,  and  in  ready  money,  cannot,  inmto 
creditorey  liberate  themselves  for  so  much,  in  assigning 
effects  that  exist  in  another  place ;  being  against  the  rule : 
Aliudpro  alio,  invito  creditori  solvi  non  potest  ;^^  and  also 
contrary  to  another  rule,  that  denies  to  the  debtor  the  right, 
without  the  consent  of  the  creditor,  of  paying  in  any  other 
place  than  that  where  he  has  promised  to  pay.^^ 

(6)  The  mandat  is  a  special  authority,  and  the  action  of  numdat  it  given  to 
the  agent,  thus  specially  empowered,  to  recover  his  compensation  and  onilay. 
But  there  are  cases  of  implied  agency  where  no  special  and  direct  auihority 
exbts,  and  to  such  belongs  for  the  like  purpose  the  action  nc^gocinnm  ^ntvncai. 
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In  a  word,  the  abandonment  is  one  thing  and  the  account    Cbap.  XVIL 
of  what  is  saved  or  recovered  quite  another.    According  to  — — ^ 


the  Ordonnance  abandonment  is  lawful,  when  there  has 
been  capture,  shipwreckj  strandingy  &c.  The  law  says 
nothing  more,  and  obliges  neither  the  captain  nor  the 
assured  to  render  an  account  of  the  salvage  in  order  to 
give  validity  to  the  abandonment  that  has  been  made.  It 
suffices  that  the  case  which  gives  room  to  abandonment  has 
happened  for  the  abandonment  to  be  valid,  and  to  produce 
its  effect  If  it  be  alleged  that  the  account  of  the  salvage 
or  recovery  is  not  faithful,  this  is  a  point  to  be  discussed ; 
but  it  has  nothing  in  common  with  the  first ;  it  is  not  per- 
mitted to  confound  the  one  with  the  other,  for  each  action 
has  its  particular  characters  and  attributes  that  must  be  dis- 
tinmiished.  So  adjudged  by  an  aiTet  of  the  parlement  of 
Aix  reported  by  Vahn.**'  »i«)  lupra,  ch.  ii, 

rm*i  Met.  32|   {  1. 

The  expenses  of  salvage  are  taken  by  privilege  on  the  $  4.  The  ex. 
effects  saved."    Such  would  be  the  rule  of  the  common  ?!!f!^^  ^^ 

vage  are  pnvi- 

law.**    Art  45  says,  that  in  the  matter  of  the  expenses  of  ^*g«<*« 
salvage,  the  assured  shall  be  believed  on  his  affirmation.     In  made  tbem*i§ 
such  a  case  the  moments  are  precious,  and  do  not  permit  ^'j«v««^  on  his 
one  to  stop  for  formalities,  the  delays  of  which  might  pre-  91  Pothier,  n.  134. 
judice  the  object  in  view.     But  this  liberty  must  not  be  Jetwn"f 2***** 
converted  into  licence.    The  case  of  fraud  is  always  ex-  SSTs'.*^***"' 
cepted.     When  the  salvage  is  made  under  the  eye  of  the 
magistrate,  the  forms  prescribed  by  the  Ordonnance  and 
by  the  Declaration  of  12th  January,  1770,  are  not  to  be 
neglected. 

If  the  expenses  of  salvage  exceed  the  value  of  the  effects  §  5.  Ezpeoset 
saved,  is  this  excess  at  the  charge  of  the  insurers ?  Ac-  ^eeSSngibe**' 
cordine  to  the  clauses  inserted  in  the  forms  of  various  y**^"*  ®/  ^^^^ 

,  ,  ,  .  "  saved,  who 

countries,  the  insurers,  independently  of  the  sums  insured  is  to  pay  this 
by  them,  are  bound  to  pay  the  excess  of  the  cost  of  salvage; 
for  instance : 

Form  of  Antwerp,  ''The  insurers  have  given  and  do 
give  power  to  the  assured  and  his  agents,  that  they  may, 
to  the  profit  and  damage  of  the  said  insurers^  labour  in  the 
saving  of  the  said  goods  and  merchandize ;  promising  to 

Y  y2 
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Chip.  XVII.    pay  all  expenses  made  therein,  whether  anything  he  recovered 
SicT.  VII.     ^  ^^^^  which  expenses  shall  be  taken  and  credited  on  the 
account  and  oath  of  him  or  those  who  shall  have  made 
them." 

Form  of  Rouen.  "  Giving  you  (the  assured),  or  other 
for  you,  power  in  case  of  accident  to  assist  or  cause  assist- 
ance to  be  rendered  for  the  recovery  of  the  said  goods,  as 
well  to  our  profit  as  to  our  damagej  to  sell  them  and  dis- 
tribute, if  need  be,  without  asking  our  permission  or  leave ; 
and  we  will  pay  all  costs  and  charges  advanced  and  dis^ 
hursed;  for  which  advance  and  disbursements  you  shall 
be  credited  on  your  simple  oath,  or  that  of  him  or  those 
who  shall  have  incurred  and  paid  them,  without  being  held 
to  any  proof  or  certification." 

Form  of  Nantes.  "  Giving  each  of  us  special  power  to 
you  the  assured,  or  to  your  agent,  to  labour  or  cause  to 
labour,  be  it  to  our  profit  or  losSy  in  the  salvage.  Promising 
in  every  event  to  pay  the  charges  and  expenses  in  this  mat- 
ter, whether  there  be  recovery  or  not ;  giving  entire  faith  and 
credit  to  the  account  and  oath  of  the  person  or  persons  who 
shall  have  incurred  the  said  charges  and  expenses." 

Form  of  Bordeaux.  "  We  give  power  and  special  au- 
thority to  you  or  to  your  agent,  and  to  all  others  whom  it 
shall  concern,  as  well  to  our  damage  as  to  our  profit^  to 
labour  in  the  saving  and  protecting  the  said  merchandize 
and  goods;  and  need  being,  to  make  sale  of  them,  and 
distribution  of  proceeds,  without  in  this  matter  waiting  our 
permission  or  advice ;  promising  to  pay  all  costs  and  er- 
penses  incurred  to  this  end^  as  also  all  damages,  whether 
any  thing  be  saved  or  not ;  to  which  costs  and  expenses 
faith  shall  be  given  on  the  oath  of  those  who  shall  have 
made  them;  with  which  we  shall  hold  ourselves  content 
and  satisfied  without  gainsay." 

By  these  forms,  the  fullest  powers  are  given  to  the  as- 
sured, and  to  his  representatives,  in  order  to  invite  them  to 
labour  in  the  salvage,  without  being  checked  by  the  fear  of 
themselves  bearing  the  expense.     But  the  insurers,  in  sub- 
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scribing  such  agreements^  blindly  contract  an  engagement    Chap.  XVIL 
of  which  the  consequences  are  indefinite.  ^ 

In  the  London  form  it  is  said :  '*  And  in  case  of  any  loss 
or  misfortune,  it  shall  be  lawful  to  the  assured,  their  factors, 
servants  and  assigns,  to  sue,  labour,  and  travel  for,  in,  or 
about  the  defence,  safeguard  and  recovery  of  the  said  goods 
and  merchandizes  or  ship,  or  any  part  thereof,  without  pre- 
judice to  this  insurance ;  to  the  charges  whereof  we,  the 
insurers,  will  contribute,  each  one  according  to  the  rate  and 
quantity  of  his  sum  herein  insured." 

The  form  of  Marseilles  contains  nothing  similar.  When 
the  assured  demand  of  the  insurers  permission  to  labour  in 
the  salvage,  care  is  taken  to  draw  up  a  written  instrument, 
conceived  nearly  in  these  terms  :  — 

"  We,  insurers  on  the  vessel ,  dispense  the  assured 

from  making  us  any  signification  of  the  shipwreck,  and 
from  all  other  legal  formality.  We  accept  purely  and  sim- 
ply the  abandonment  made  to  us  of  the  hull  and  cargo  of 
the  said  vessel ;  promising  to  pay  them  the  sums  by  each 
of  us  insured,  in  three  months,  reckoning  from  this  day : 
and  immediately  authorize  the  said  assured  to  give  the  ne- 
cessary orders  for  continuing  the  salvage  of  the  wreck  and 
cargo ;  giving  them  power  to  cause  the  whole  to  be  sold  on 
the  spot,  or  to  be  brought  to  Marseilles,  to  be  by  them  sold 
at  auction ;  and  the  proceeds,  after  having  paid  the  privi- 
leged expenses,  to  be  shared  among  us  i  pro  rata  of  the 
sums  we  have  insured,  reserving  to  the  said  assured  the 
portion  of  the  said  salvage  that  shall  belong  to  them  by 
reason  of  their  uncovered  interest,  without  meaning  that 
the  said  distribution  shall  retard  the  payment  of  the  sums 
insured,  which  we  bind  ourselves  to  make  in  the  three 
months,  as  is  said  above.  Promising  moreover  to  contri- 
bute  to  the  expenses  that  the  said  salvage  shall  occasion^  so 
far  as  they  shall  not  exceed  the  value  of  the  property  saved^ 

By  this  means  the  insurers  do  not  aggravate  their  condi- 
tion. They  do  not  expose  themselves  to  lose  beyond  the 
sums  they  have  insured.  And  indeed  they  are  not  bound 
to  any  more,  according  to  Art  45,*'  which,  after  having  "  ii.t. 
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Cmjtr.  XVII.    said  that^  for  the  recovery  of  the  expenaes,  the  assared 
'—   shall  be  believed  on  his  affirmation,  adds,  to  the  extent  of 


^  cMnc,  p.  84«.  the  value  of  the  effects  recovered,    Cleirac  observes,**  "  The 

expenses,  in  excess  of  salvage  and  recovery  of  the  goods, 
are  not  to  surcharge  or  increase  the  primitive  obligation  of 
the  ifisurance"  It  is  then  allowed  to  the  insurers  to  turn 
over  to  the  assured,  for  the  expenses  of  salvage,  the  effects 

»  Pothter,  n.  184.  recovcred.^    But  on  whom  is  to  be  thrown  the  charge  of 

the  excess  of  these  expenses  ?  This  point  has  occasioned 
much  difficulty,  as  I  shall  proceed  to  show,  in  citing  cases 
in  which  it  has  arisen. 

First  example.  Captain  Amphoux,  coming  from  the  Le- 
vant, was  wrecked  at  Pommegue(c).  The  shippers  gave 
him  authority  to  labour  in  the  salvage,  but  the  expenses, 
with  the  freight^  were  not  to  exceed  the  property  saved. 
They  drew  from  the  ship  several  bales  of  silk,  intending  to 
place  them  in  the  lazaretto.  But  as  the  place  was  not  fit 
for  drying  the  goods,  the  owners  of  them,  with  the  consent 
of  the  captain,  carried  the  bales  severally  each  to  his  own 
warehouse.  They  were  very  much  damaged.  The  captain 
presented  a  petition  (requite)  for  payment  of  the  fi*eight8 
and  all  the  expenses  of  salvage.  He  maintained  that  the 
reception  of  the  goods  had  annulled  the  written  agreement. 
The  owners  answered,  that  they  had  taken  the  goods  only 
to  have  them  dried,  and  afterwards  to  verify  the  actual  loss, 
4cc.  Sentence  of  27th  January,  1750,  ordered  that,  before 
pronouncing  judgment,  a  report  should  ascertain  the  value 
of  the  silks  in  question  (df). 

Second  example.  On  the  6th  October,  1769,  Andr6  d'Es- 
tienne  and  Jean-Frangois  Cablat  affreighted  the  tartane  i\r. 
D.  des  CarmeSf  commanded  by  Captain  Francois  Tourre, 
of  Martigues,  to  go  to  Smyrna  to  load  a  cargo  of  com,  and 
fetch  it  to  Marseille.  This  tartane  belonged  to  a  Neapo- 
litan called  Tobie  Arpente,  who  was  intended  to  be  her 

(c)  In  the  bay  of  Marseilles. 

(d)  The  text  aeenis  to  imply  that  the  dceieion  in  Uiii  oait  was  in  favour  of 
the  owDers  of  the  goods.  Before  giving  eflPect  to  the  proviso  contained  in  their 
authority  to  the  captain,  it  would  be  necessary  to  ascertain  the  value  of  the 
property  saved. 
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actual  captain,  and  who  was  named  in  the  rSIe  d'iquipage    Crap.  X VIl. 

as  a  sailor.    The  expedition  was  thus  simulated  to  escape  '■ — '-— 

Barbary  corsairs ;  and  as  we  had  then  war  with  England,  it 
was  agreed  that  the  vessel  should  touch  at  Naples  to  obtain 
Neapolitan  papers.  It  was  expected,  by  this  double  pre- 
caution, to  avoid  two  dangers.  The  vessel  was  to  be  French, 
if  she  met  with  African  corsairs;  and  Neapolitan,  if  over- 
haled  by  the  English.  The  16th  of  the  same  month  Cablat 
effected  insurance  on  his  own  account,  inward  and  outward 
from  the  Levant,  for  9000  livres  on  cargo  of  the  said  tar- 
tane.  Captain  TourrCj  but  may  be  commanded  by  simtdatianj 
it  was  added,  by  Captain  Tobie  Arpente,  a  Neapolitan, 

The  tartane  left  Marseilles,  and  touched  at  Naples,  where 
she  obtained  Neapolitan  papers,  in  the  name  of  the  father 
of  Captain  Arpente.  She  arrived  at  Smyraa.  The  goods 
inward  were  delivered  to  Cablat  &  Co.,  who  loaded  goods 
outward,  consigned  to  Arpente,  senior,  to  be  carried,  as  it 
was  said,  to  Naples  or  Genoa ;  but  their  true  destination 
was  Marseilles.  The  tartane  sailed  from  Smyrna.  She  put 
into  Micony  in  the  Archipelago,  and  here  she  was  taken  by 
an  English  privateer,  who  paid  respect  neither  to  the  terri- 
tory of  the  Grand  Signer,  nor  to  the  Neapolitan  papers  with 
which  the  vessel  was  furnished. 

The  news  of  the  loss  having  reached  Marseilles,  Cablat 
got  his  insurers  to  sign  a  writing  in  these  terms :  ''  We,  in- 
surers of  Jean-Francois  Cablat,  promise  to  enter  each  one  i 
pro  rata  of  the  stmts  by  us  insured^  and  in  proportion  to  the 
value  of  the  cargo,  into  the  charges  and  expenses  which  its 
restitution  shall  occasion,  and  the  presents  that  shall  be 
made  in  the  matter ;  so  far  as  the  restitution  of  the  cargo 
and  effects  insured  shall  take  place,  and  not  otherwise.  And 
it  is  on  the  letters  and  account  that  the  Sieur  Cablat  shall 
receive  on  the  part  of  his  correspondents  Jean-Joseph  Cablat 
&  Co.  at  Smyrna.  We  the  said  insurers  intending  that  all 
the  shippers  interested,  and  owners  of  the  said  vessel,  each 
i  pro  rata  of  their  uncovered  interest,  and  also  the  freight, 
shall  enter  into  the  said  charges,  expenses  and  presents. 
At  Mqirseilles,  2l8t  May,  1760." 
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Chap.  XVII.       Captain  Arpente,  despoiled  of  his  yessel,  went  to  Coq- 

— — 1.  stantinople.   He  carried  his  complaints  to  the  Grand  Signor. 

He  obtained  an  order  that  the  whole  should  be  restored  to 
him.  He  returned  to  Micony,  where  the  captured  vessel 
no  longer  was,  and  then  went  to  Malta,  where  he  found 
her,  and  where  he  encountered  much  difficulty  on  the  part 
of  the  English  consul.  During  tlie  course  of  all  this  trouble 
there  was  a  long  correspondence  between  him  and  Cablat. 
'^  I  promise  you  and  engage  (said  the  latter),  supposing 
you  are  fortunate  enough  to  be  released  with  your  cargo, 
and  arrive  safely  at  Marseilles,  to  pay  your  ordinary  salary. 
Your  freight  shall  be  paid  you.  All  the  expenses  you  shall 
have  incurred  shall  be  reimbttrsed  to  you.  Sec.'*  As  the  afiair 
was  becoming  tedious,  Cablat  demanded  of  the  insurers  the 
sums  insured.  Finally,  the  vessel  and  cargo  were  released 
on  giving  security.  The  vessel,  stranded  in  the  roadstead 
of  Malta,  was  sold  for  eighty  crowns,  and  the  cargo  in  a 
pitiable  condition  was  brought  to  Marseilles. 

Cablat  and  d'Estienne  refused  to  receive  it  Arpente 
filed  a  petition  (requite)  against  them  to  oblige  them  to  do 
so,  and  for  payment  of  36,975  livres,  to  which  he  made 
the  freight,  costs  of  reclamation,  and  other  expenses  to 
amount.  Cablat  and  d'Estienne  served  him  with  a  copy  of 
an  instrument  of  abandonment  they  had  executed  to  their 
insurers.  They  maintained  that  they  were  responsible  for 
the  expenses  of  salvage  only  to  the  extent  of  the  effects 
recovered.  Arpente  answered,  that,  by  their  letters,  they 
had  contracted  in  his  regard  a  new  obligation,  that  put 
them  out  of  the  rule  referred  to.  Sentence  of  June,  1765, 
rendered  by  our  Admiralty,  which,  "  approving  the  notice 
of  abandonment  given  by  Cablat  and  d'Estienne,  dismissed 
them  from  the  suit,  with  their  costs  from  the  time  of  the 
send  notice,  and  condemned  them  to  pay  costs  up  to  that 
time." 

Arpente  appealed  from  this  sentence,  but  it  was  affirmed 
by  arret  of  30th  June,  1766.  He  again  appealed  to  the 
Conseil  du  Roi,  for  reversal  of  this  arrfit  On  the  14th 
June,  1768,  the  council  reversed  the  arrfit  as  respected 
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Cablat,  but  refused  to  do  so  with  respect  to  D'Estienne,    Chip.  XVIL 

because  the  latter  had  not  written  the  letters  referred  to.  — — 

Arpente  presented  to  the  council  a  requite  against  Cablat, 
claiming  payment:  1.  «34,463  liv.  for  expenses  up  to  the 
arrival  of  the  goods  at  Marseilles ;  2.  Interest  on  the  said 
sum ;  3.  1262  liv.  for  expenses  incurred  prior  to  the  sale  of 
the  said  goods ;  4.  500  liv.  for  freight ;  6.  20,000  liv.  for 
damages  and  losses,  &c.  Cablat  caused  his  insurers  to  be 
made  parties  in  the  suit,  on  the  ground  that  they  would 
have  to  guarantie  him  for  whatever  Arpente  might  recover 
against  him.  Arr6t  of  the  council,  6th  December,  1769, 
condemns  Cablat  to  pay  to  the  said  Arpente  25,662  liv.,  at 
wh^  sum  (less  certain  deductions),  his  Majesty  has  fixed 
the  oalance  of  the  account  presented  by  the  said  Arpente; 
condemns  moreover  Cablat  to  pay  6000  Uv.  for  damages 

and  losses,  &c And  for  what  concerns  the  demand 

of  Cablat  against  his  insurers,  orders  that  the  parties  shall 
be  further  heard  :  (e)  costs  in  this  respect  reserved. 

This  arr6t  of  the  council  had  no  consequence  against  the 
insurers.  They  had  not  assented  to  the  orders  given  to 
Captain  Arpente.  They  had  paid  the  whole  sum  insured, 
and,  consequenUy,  had  discharged  themselves  from  all  obli- 
gation. Cablat  ceased  to  make  pursuit  against  them,  the 
costs  of  which  would  have  fallen  on  himself. 

Third  example.  Feris  and  Payan  fitted  out  the  pinque 
Zephir.  They  gave  the  command  of  her  to  Captain  Lebar, 
and  effected  insurance  for  62,300  liv.  on  hull  and  cargo. 
On  the  2nd  February,  1762,  the  vessel  left  Marseilles  to 
proceed  to  the  French  Isles  of  America.  The  27th  April 
following  she  was  wrecked  on  the  coast  of  the  Grande 
Inague,  a  desert  island,  twenty-five  leagues  distant  from 

{€)  Sa  Mnje$tS  ardoniie  que  Us  partiet  contesteront  pltu  amplement.  This 
order  seems  qoite  eharacterUlic  of  a  litigious  people,  and  of  a  system  of  admi* 
nistraiion,  ia  which  ihe  true  point  ia  issue  is  never  ascertained  by  the  partiet 
beforehand,  and  seldom,  perhaps,  very  precisely  confronted  by  the  judges 
themselves.  Every  suit  in  a  French  court  seems  to  be  a  general  gaol  delivery 
of  all  the  wrongs,  defaults  snd  misdemeanors  of  all  the  parties  to  it,  whenever 
and  wherever  committed.  If  A.  sues  B.,  snd  B.  alleges  any  cisim  or  accusa- 
tioo  against  C,  tlie  latter  is  directly  made  a  party  in  the  cause,  and  this  ez- 
traordinmry  reduplication  may  be  carried  further,  it  seems,  without  restriction. 
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Cbap.  XVII.  St  Domingo.    The  crew  escaped  to  land,  and  took  from 

'- ^  the  wreck  all  that  it  was  possible  to  save.    They  encamped 

on  the  shore,  which  offered  no  resource.  They  prepared 
their  boat,  of  which  the  command  was  given  to  Louis  Fit* 
lastre,  the  mate,  and  loaded  it  with  various  goods,  and 
some  provisions.  Fillastre  having  received  in  writing  free 
orders  from  his  captain,  selected  six  of  the  crew  as  his 
companions.  He  left,  and  two  days  after  arrived  at  Port 
de  Paix,  in  the  Island  of  St  Domingo.  He  addressed 
himself  to  Ballue,  merchant,  the  owner  of  a  small  vessel, 
which  was  hastily  fitted  out,  and  furnished  with  a  flag  of 
truce.  It  was  agreed,  1.  That  **  Fillastre,  tn  virtue  of  Ui 
orders  J  chartered  the  vessel  called  L^Atmable  JRotey  £pm* 
manded  by  Captain  St  Oermain,  belonging  to  Ballue,  to 
go  to  Inague  in  search  of  Captain  Ldnar  and  his  crew ; 
2.  That  as  well  in  virtue  of  the  said  orders,  as  persamdfyf 
Fillastre  bound  himself  to  pay  Ballue  2000  liv.;  3.  In 
case  any  goods  or  effects  saved  are  loaded  on  board  the 
vessel,  one-third  shall  come  to  Ballue  for  his  freight ;  the 
2000  liv.  being  only  for  carrying  Lehear  and  his  crew; 
4.  In  case  of  loss  of  the  vessel,  going  or  returning,  even 
if  Lebar  and  his  crew  do  not  leave  Inague,  the  said  2000 
liv,  shall  be  paid  to  Ballue;  5,  The  expenses  of  equipment, 
crew  and  provisions  shall  be  paid  by  Fillastre  or  his  prin- 
cipal.^' 

Fillastre  and  his  companions  embarked  in  the  vessel  and 
landed  at  Inague  at  a  point  opposite  to  that  where  the 
wreck  lay.  They  sent  two  men  to  reconnoitre,  who  re- 
ported that  the  French  crew  had  been  taken  on  board  an 
English  privateer  from  Antigua.  The  vessel  proceeded  to 
the  place,  and  found  there  two  other  English  privateers, 
who  had  possessed  themselves  of  the  remains  of  the  wreck. 
She  was  boarded,  and  then  set  sail  to  return  to  Port  de 
Paix.  But,  meeting  with  an  English  frigate,  she  was  cap- 
tured, without  respect  to  her  flag  of  truce,  and  carried  to 
Admiral  Pocock,  who  distributed  her  crew  in  the  ships  of 
his  fleet.  The  admiral  was  about  to  blockade  the  Havanna. 
Fillastre  was  put  on  board  an  English  frigate,  which  carrie4 
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him  to  Jamaica,  whence,  by  a  flag  of  truce,  he  reached    Cbap.  xvn. 

St  Domingo.    He  went  to   Port  au   Prince,  where  he  — ~ *— 

claimed  certain  fnnds  that  belonged  to  him ;  and  then  to 
Port  de  Pais,  where  he  settled  his  account  with  Ballue, 
and  paid  him  2073  livres,  and  over.  The  next  day  he 
made  his  protest  before  the  magistrate  of  the  place.  He 
then  went  to  Cape  Francois,  embarked  for  France,  waa 
again  taken  by  the  English,  and  carried  to  Jamaica,  whence 
finally  he  succeeded  in  reaching  his  own  country.  Cap- 
tain Lebar,  taken  from  Inague,  had  been  carried  to  St.  Marc, 
island  of  St  Domingo,  whence  he  returned  to  France. 

On  the  4th  July,  1763,  Fillastre  presented  a  petition  (re- 
^tfc^^in  our  Admiralty  against  Lebar,  and  Feris  and  Payan, 
for  the  payment  of  4963  liv.,  to  which  he  made  the  account 
of  his  expenses  reach.     He  maintained  that  he  had  acted 
only  as  agent ;  that  since  he  had  not  exceeded  his  au* 
thority,  all  he  had  done  was  for  account  of  those  for  whom 
he  had   acted,   who  should  reimburse  him  the  expenses 
incurred,  and  relieve  him  from  the  personal  engagements 
contracted  in  their  behalf.^     It  mattered  not  that  the  result  m  l.  s7,  at.  i  4. 
had  been  unfortunate :    JEventum  non  spectamus.^     Feris  »  l.  22,  ir.  de  n«- 
and  Payan 'invoked,  in  answer.  Art  2.^    They  said  they  8upra,ch.'i2. 
had  made  abandonment  of  the  vessel,  cargo  and  freight.  »Tit.despro- 
This  abandonment  has  a  retroactive  effect  to  the  very  mo-  ^ 
ment  of  the  shipwreck.     From  that  time  the  contract  that 
bound  them  to  the  captain  and  the  crew  was  dissolved. 

If  any  property  had  been  saved,  the  remains  of  the  vessel 
and  the  freight  on  the  goods  saved  would  have  been 
pledged  for  the  wages  of  the  crew,  and  the  whole  of  the 
property  saved  would  have  been  so  for  the  expenses  of 
salvage.  But  this  privilege  would  have  been  real(/). 
It  is  the  thing  itself  that  would  have  paid  the  wages  and 
expenses,  and  not  the  person.^  »  Art.  45.  h.  t. 

They  added  that  they  were  not  bound  to  surrender  the 
benefit  of  their  insurances,  which  formed  an  object  foreign 
to  what  they  had  put  at  risk ;  and  cited  in  this  connection 
an  arr6t  of  the  parlement  of  Aix.^    Sentence  of  6th  April,  »  vw.  my  Trait* 

dM  cont.  4  Ia 
(/)  i.  9.,  attiched  to  the  phyiical  objects,  and  not  bincBng  peraoos.  Set.  9.     ' 
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1770,  condemned  Captain  Lebar  to  the  payment  of  2073 
liv.y  money  of  the  islands,  paid  by  Fillastre  to  Ballae,  but 
rejected  the  other  items  of  the  claim.  Feris  and  Payan 
were  dismissed  from  the  suit  This  sentence  was  acqui- 
esced in  by  all  the  parties. 

It  results  from  this  jurisprudence :  1.  That  as  a  general 
rule  one  is  responsible  for  the  expenses  of  salvage,  only  to 
the  extent  of  the  value  of  the  effects  insured ;  '^  2.  That  the 
surplus  of  expenses  is  at  the  charge  of  him  who  has 
ordered  them.  It  was  a  sad  thing  for  Captain  Lebar,  to 
be  forced  to  pay  out  of  his  own  pocket  expenses  incurred 
to  save  the  people  of  his  crew.  Since  then,  the  R^lement 
of  3rd  March  ^^  has  provided  for  this  case.  **  If  the  ejects 
and  rigging  of  the  vessel  wrecked,''  it  is  said,  **  do  not 
suffice  to  meet  the  expenses  of  food,  and  others  indispen- 
sable for  the  preservation  of  the  crew,  or  the  whole  be 
entirely  lost,  the  consul  shall  provide  for  the  subsistence 
and  other  expenses  of  the  crew.  He  will  prepare  an  ac- 
count thereof,  which  he  shall  forward  to  the  secretary  of 
state  for  the  marine.  His  Majesty  authorizes  him  at  the 
same  time  to  draw  bills  of  exchange  for  the  amount  of  the 
said  expenses,  on  the  treasurer-general  of  the  marine." 

3.  If  the  owners  have  themselves  given  orders  on  the 
subject  of  the  salvage,  they  will  be  held  for  the  whole 
expenses  in  an  action  of  mandat,^^  4.  Valin  says,^  that 
'^  if  the  insurers  have  given  a  special  power  to  labour  in  the 
salvage^  that  impUes  in  law  the  obligation  to  pay  all  the 
expenses,  without  regard  to  the  value  of  the  effects," 
which  I  very  much  doubt,  unless  the  form  contains  some 
clause  like  to  those  above  cited.  The  indefinite  permission 
given  to  the  assured  to  labour  in  the  salvage,  is  to  be 
understood  prout  juris  est.  It  suspends  the  course  of 
the  prescription,  but  does  not  subject  the  insurers  to  pay 
anything  beyond  the  sums  insured.  5.  The  assured  are 
not  bound  to  surrender  the  benefit  of  their  insurances,  in 
order  to  make  up  the  expenses  of  salvage.  (So  adjudged 
in  favour  of  Feris  and  Payan.**) 

6.  Until  abandonment  made  of  the  effects  lost,  are  the 
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owners  held  for  expenses  as  against  the  individual  claimant   Chap.  XVII. 
of  charges  for  salvage  ?    The  sentence  rendered  in  the  case  — ^^ ^ 


of  Cabtat  and  D'Estienne,  affirmed  by  the  arr£t  of  the 
parlement  of  Aix,  decided  in  the  affirmative ;  but  if  Cablat 
and  D*Estienne  had  appealed  from  that  part  of  the  sentence 
relating  to  these  expenses,  I  believe  it  would  have  been 
reversed :  Ubi  actus  non  est  necessaritts,  nihil  refert  an 
maliy  vel  beni  sit  factus;^^  and  as  Duplessis  observes/^  »8ctcd»,i«st.7, 

«,/  ^  '  r  '      gl.  5,  n.  100. 

"  We  must  not  add  to  forms.    They  are  of  rigour.    They  »Tom.i,p.66«. 
must  be  observed  in  their  individuality ;  but  we  are  not  to 
extend  them ;  otherwise  it  would  no  longer  be  the  legal 
form,  but  another,  the  pure  act  of  man/' 


Section  VIIL 

ABANDONMENT  IS  TO  BE  MADE  FOR  THE  WHOLB« 

The  Gruidon^  distinguishes  the  case  in  which  one  has  i  ch.  7,  art  7. 
caused  to  be  insured  several  kinds  or  sorts  of  merchandizeSj 
from  that  where  the  insurance  bears  on  one  kind,  such  as 
fruits,  salt,  com,  stores  and  other  provisions.  In  the  first 
case,  if  one  of  the  merchandizes  were  lost  or  damaged 
beyond  the  half,  one  might  make  abandonment  of  it  to  the 
insurers,  and  retain  the  other.  In  the  second,  where  it  con^ 
cems  one  and  the  same  kind,  the  assured  shall  not  make 
abandonment  of  what  is  damag  d,  and  retain  what  is  sound; 
hU  he  must  make  abandonment  of  the  whole  kind.  Our 
Ordonnance*  has  established  a  more  simple  rule.  One  shall '  Art.  47. 
not  (it  says)  nuike  abandonment  of  one  part,  and  retain  the 
other.  For,  as  Vaiin  remarks,'  the  contract  of  insurance  « ibid.  p.  10s. 
being  individual,  may  not  suffer  any  division.  But,  how- 
ever simple  this  rule  may  appear,  it  has  need  of  some  inter- 
pretation. 

1.  I  cause  myself  to  be  insured  indefinitely,  10,000  livres  )  l.  losorance 
on  cargo,  or  on  such  and  such  goods,  loaded  in  such  a  vessel,  fusediy  ind  m 
without  distinguishing  anything;  this  insurance  is  one :  *^* °°  **•'• 
Unica  assecuratio,  omnium  mercium.     I  may  not  abandon  «  De  Luca,  di>o. 

J       ^   .  .J.  .  108,  n.  11;  Casa- 

my  sugars  and  retain  my  mdicros.^  regit,  diM.  1,  n. 

•'        °  JO  110;  Pothier.n. 

181. 
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Cbap.  XVIL 
Sbct.  VIII. 

DiitiDCt  in- 
•urtnce. 


'  DtLucaand 
Caaarefli,d.lock; 
yaUn,p.  102; 
Fothler,  B.  111. 


Insarance  on 
ihip  and  cargo. 


*  Supn,  ch.  10, 
sect.  1 ;  ch.  IS, 
lect.  S8,  f  10. 


V  Infra,  sect.  IS. 


i2.  EffeeU 
landed  before 
disaiter. 


2.  If  by  one  policy,  I  efiect  ingunmoe  on  tny  sugars,  and 
l^  another  on  my  indigos ;  or  if  by  the  same  policy,  I 
canse  myself  to  be  insured  distinctly  and  separatdy,  such  a 
som  on  my  sugars,  and  such  another  sum  on  my  indigos, 
I  shall  be  entitled,  the  case  occurring,  to  retain  the  one  of 
these  objects,  and  to  abandon  tlie  other ;  because  there  are 
here  two  insurances  distinct  one  from  the  other :  2>v0€MW- 
atrationes.^ 

The  Sieur  Peyronet,  of  Bordeaux,  owner  of  the  vessel  8t. 
Marcy  had  effected  insurance  by  a  single  policy  for  24,000 
livres :  viz.  6000  liv.  on  the  kuU,  and  the  rett  an  cargo. 
In  the  course  of  the  voyage,  the  vessel  was  declared  inna- 
vigable.  The  assured  might,  according  to  the  jurisprudence 
then  in  force,  have  made  abandonment  of  ship  and  cargo; 
but  as  the  cargo  and  the  ship  were  distinguished  in  the 
policy,  he  limited  himself  to  presenting  a  petition  (requite) 
for  abandonment  of  the  ehip,  and  payment  of  the  6000  liv. 
insured  thereon.  The  insurers  contested  this  Requite^  main- 
taining that  the  assured  should  have  abandoned  the  cargo 
also.  This  exception  was  rejected  ;  and  by  sentence  of  our 
Admiralty,  rendered  16th  March,  1762,  the  inanrers  were 
condemned  to  pay  Uie  sum  claimed. 

3.  If  I  cause  a  sum  to  be  insured  confusedly  and  without 
distinction  on  ship  and  cargo,  and  the  vessel  be  wrecked,  I 
cannot  retain,  in  whole  or  in  part,  the  goods  saved,  and 
abandon  the  shipwrecked  vessel.  Nevertheless,  in  the  oase  of 
innavigability,  the  Declaration  of  17th  August,  1779,  direds 
that  the  insurance  on  ship  and  cargo  shall  be  divided  au  sol 
la  livre.^    But  this  case  is  an  exception  to  the  general  rule. 

4.  It  is  not  to  abandon  one  part  and  to  retain  the  other,  to 
make  abandonmoit  to  the  insurers,  only  to  the  ezteot  of  the 
risk  by  them  taken:  for,  as  I  shall  presently  Bhow,^  the 
assured  is  as  it  were  his  own  insurer  with  respect  to  his 
uncovered  interest 

In  Chapter  XIII.,  Sect  8,  it  has  been  seen  that  if  the 
assured  lands  in  an  intermediate  port,  part  of  the  goods 
insured,  the  risk  is  consoUdated  on  those  left  on  board. 
Whence  it  follows,  that  in  case  of  loss,  one  is  not  obliged 
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to  make  abandonment  of  goods  discharged  in  the  course  of   Obat.  XVUL 

,  .,  ,  1     n  t  1      Sect.  VIII. 

the  voyage.    Art  47  is  to  be  rniderstood  of  goods  sayed 

from  the  shipwreck,  or  other  disaster  that  gives  room  to 
abandonment :  Suscipiens  enim  periculum  pro  iis  solUm 
tenetur,  guts  tempore  periculi  out  naufragii  in  navi  fuerunt,^  •  M«q.Ub^. 
One  cannot  abandon  the  goods  lost,  and  retain  those  saved 
from  the  same  shipwreck.  But  this  article  concerns  in  no 
respect  goods  discharged  in  the  course  of  the  navigation. 
Being  already  in  a  place  of  safety,  they  can  no  longer, 
either  form  the  object  of  the  insurance,  or  be  subject  to 
abandonment,  although  disaster  may  happen  in  the  sequeL 
Two  cases  are  then  distinguished. 

1.  If  the  goods  which,  at  the  time  of  the  disaster,  existed 
on  board  the  ship,  are  of  a  value  relative  to  the  sums  insured, 
the  insurers  have  nothing  to  complain  of,  and  are  to  fulfil 
their  engagement,  after  abandonment  made  to  them  of  what 
18  saved  from  the  wreck.  It  matters  not  that  more  or  less 
goods  had  been  theretofore  loaded  in  the  ship ;  it  suffices 
that  the  aliment  of  the  insurance  exists  on  board  at  the 
time  of  the  disaster  itself.^    The  discharge  made  in  the  •  ah.  » to  S5, 

and  54  to  M,  h.  t. 

course  of  the  voyage  and  before  the  disaster,  can  neither 
prejudice  nor  advantage  the  insurers,  and  in  no  respect  alters 
their  condition,  provided  that,  at  the  time  of  the  disaster, 
the  aliment  of  the  insurance  has  been  found  in  the  vessel. 

The  advantage  of  navigation  and  of  commerce  requires 
that  it  should  be  so.  It  would  be  an  intoleraUe  annoyance 
if  insurers  were  allowed  to  cast  inquisitive  eyes  on  effects 
discharged  in  the  ports  of  the  Levant,  or  in  the  French 
islands,  and  to  examine  whether  all  the  proceeds  have  been 
loaded,  or  have  not  been  so.  Such  a  system  would  occasion 
a  suit  for  every  insurance  made  inward  and  outward,  and 
would  render  such  insurances  impracticable. 

If  the  effects  which,  at  the  time  of  the  shipwreck,  were 
in  the  vessel,  do  not  answer  to  the  sum  insured,  the  insurance 
shall  subsist  only  to  the  extent  of  their  valuation  ;*^  and  the  w  Art.  ts,  h.  t. 
abandonment  shall  be  only  for  the  goods  lost  in  the  ship- 
wreck, or  saved  from  the  shipwreck,  and  not  for  those  pre- 
viously landed.      So,  the  question  was  decided,  by  arr^t  of 
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Cbav.  xvn.  the  month  of  June,  1752,  on  the  report  of  M.  de  Mondes- 
piny  in  favour  of  Andr6  Vincent  Fabre,  captain  of  the  ship 
Le  Marquis  de  Vaudreuilf  against  Cougni6  and  Nicolas,  his 


SlCT.  VIII. 


"  vaifai,  art.  47,    msurers.^^ 

p.  105  and  109; 

■upn,  eh.  18, 

■act.  S.    Vld.  mj 

TnM  des  cont.  4 

U  rroMe,  ch.  IS,  ^  _^ 

Mct.  2, 1  s.  Section  I X. 

MUST  THE  FREIGHT  BE  ABANDONED  ? 

In  our  conferences  held  in  1778,  we  discussed  for  a  long 
time  three  great  questions,  which  appeared  to  us  to  depend 
on  the  same  principles,  and  which  I  think  it  well  to  intro- 
duce here,  although  the  first  concerns  the  contract  of  mari- 
time loan. 

1.  In  case  of  shipwreck,  is  the  freight  of  the  goods  saved 
to  serve  in  the  payment  of  sums  advanced  on  maritime  loan, 
on  the  hull  ? 

2.  Is  the  freight  of  the  goods  saved  from  the  shipwreck  to 
be  abandoned  to  the  insurers  on  ship  ? 

3.  Is  not  only  the  freight  of  the  goods  which  existed  on 
board  the  vessel,  at  the  time  of  the  disaster,  but  also  the 
freight  earned  and  received  before  the  disaster,  during  the 
course  of  the  voyage  insured,  to  be  abandoned  to  the 
insurers  on  ship  ? 

Arrets  rendered      We  commenced  at  first  by  examining  the  arrets  rendered 

in  this  matter.      •     ^i  •  ,^ 

m  this  matter. 

First  Arret.  Oasqui,  captain  of  the  vessel  L^Heureux 
Enmiy  took  up  on  the  ship  2900  liv.  on  maritime  loan,  and 
effected  insurance  for  6000  liv.  on  the  hull  of  the  same 
vessel.  In  the  course  of  the  voyage  the  ship  was  stranded, 
and  was  declared  innavigable.  The  freight  of  the  goods 
was  paid ;  the  remnants  of  the  vessel  were  sold.  Sentence, 
which  condemned  the  insurers  to  payment  of  the  sums  in- 
sured, under  deduction  of  the  price  of  the  remnants  of  the 
vessel,  in  case  that  the  freight  demanded  by  Gasqtd  should 
suffice  for  the  payment  of  the  wages  of  the  crew  and  other 
privileged  cliargeSj  and  of  the  sums  taken  up  on  maritime 
loan.  Thus,  in  this  case,  the  freight  was  granted  to  the 
insurers,  only  in  an  indirect  and  imperfect  manner. 
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Gasqui  appealed  from  this  sentence  to  the  parlement  of   Chap.  XVII. 
Aix.     The  assurers  also  appealed  from  it  in  part  {in  quan — '— 


titm  contra),  and  claimed  that  "  Gasqui  should  be  con- 
demned to  abandon  to  them  the  entire  freight,  subject  to 
payment  of  the  privileged  expenses  and  of  the  sums  ad- 
vanced on  maritime  loan."  The  Chamber  of  Commerce 
intervened  for  the  insurers.  The  lenders  were  not  parties 
to  the  suit  Arrfit  of  23rd  June,  1734,  on  the  report  of  M. 
d'Orcin,  decided,  that  the  freight  should  not  be  comprised 
in  the  abandonment,  nor  serve  in  the  payment  of  the  sums 
insured,  nor  of  those  advanced  on  maritime  loan. 

Second  Arret  This  is  reported  in  Denissart.*  "  The  '  Tom.  i,  p.  isi. 
parlement  of  Rouen  has  adjudged,  by  an  arrfit  rendered  1st 
July,  1751,  between  the  Chambre  des  Assurances  at  Havre, 
and  the  Sieurs  and  Madam  Ferci,  that  when  the  owner  of 
the  vessel  has  effected  insurance  on  the  hull,  keel,  rigging, 
apparel,  stores  and  armament ;  if  the  vessel  perish,  and  the 
goods  be  saved,  the  freight  belongs  to  the  assured,  and  not 
to  the  insurers." 

Third  Arret.  Colomb  advanced  to  Castellin  6000  livres 
on  the  hull  of  the  ship  La  Venus  inward  and  outward  from 
the  isles.  The  vessel  on  her  return  to  Marseilles  struck  on 
the  shoal  at  the  entrance  of  the  port.  The  value  of  the 
wreck  was  absorbed  by  the  wages  of  the  crew.  The  lender 
claimed  to  be  paid  out  of  the  freight  earned.  The  arrfit  in 
the  case  of  Gasqui  was  objected  to  him.  Sentence,  ren- 
dered by  our  Admiralty,  15th  May,  1768,  adjudged  that 
the  lender  should  be  paid  "on  the  wreck  and  on  the  freight, 
under  'deduction  of  the  charges  and  expenses  made  for  the 
vessel  on  arrival  and  departure,  of  those  of  victualling  and 
replacement  of  crew  at  the  isles,  of  wages  and  expense 
of  dismantling,  &c."  Arrfit  of  the  parlement  of  Aix,  ren- 
dered 20th  February,  1773,  affirmed  this  sentence. 

After  having  examined  the  judgments  just  cited,  we  General  prin- 
agreed  on  certain  general  principles,  viz. : — ^The  freight  is  ^'^  ^ 
the  accessory  and  civil  fruit  of  the  vessel :   Vecturis  navis 
inter  accessiones,  seu  fructus  civiles  annumerantur,^     The  a  roccub,  ii.63i 
accessory  of  the  pledge  makes  part  of  the  pledge  itself:  506.  ™*°"'"'  ^ 

z  z 
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Chap.  XVII.    Quod  accedit  pignwi,  pignus  est.     Whence  it  follows  that 
he,  who  has  a  lien  {privilege)  on  the  hull  of  the  vessel. 


pr^'i^d^LeS.  must  equally  have  it  on  the  freight.^ 
Fir$t  quntum.         First  question.     By  Art.  7*  the  vessel  and  the  freight  are 
the  effecte  saved  pledged  (offectts  par  privilege)  for  the  principal  and  inte- 

contracts  of  ^^^^  ^^  money  taken  up  on  maritime  loan  on  the  hull.    This 

maritime  loan  privilege  is  real.     If  shipwreck  swallow  up  the  vessel  and 

<  Art.  7,  tit.  det  cargo,  the  contract  of  maritime  loan  will  be  null.     But  if 

cont.      groue.  ^j^^  goods  are  saved  in  whole  or  in  part,  from  that  moment 

the  vessel  will  be  presumed  saved  as  to  the  freight,  which 
is  a  civil  and  legal  part  of  the  vessel  lost,  and  which  is 
consequently  to  belong  to  the  lender,  after  having  first  paid 
the  expenses  of  salvage  and  the  wages  of  the  sailors. 

In  Gasqui's  suit,  the  insurers  and  the  Chamber  of  C!om- 
merce  claimed  that  Gasqui  should  be  condenmed  to  abandon 
to  the  insurers  the  entire  freight,  subject  to  the  privileged 
expenses  and  the  capital  sums  advanced  on  maritime  loan. 
The  lenders  were  not  parties  to  the  suit  There  was  no 
contest  with  them.  The  parlement  of  Aix,  however,  chose 
to  rule  the  matter,  as  well  with  regard  to  the  lenders  as  to 
the  insurers;  and  in  Castellin's  case  their  judgment  was 
mainly  relied  on;  but  the  contrary  was  decided  by  the  arret 
of  1773.     This  last  decision  fixed  our  suffrages. 

It  is  true  that  it  is  forbidden  to  take  up  money  on  the 
freight  to  be  earned  {fret  a  faire)  by  the  ship,  just  as  it  is 
forbidden  to  do  so  on  wages  and  on  the  profit  expected 
from  the   goods,  for  fear  that  the   safety  of  navigation 
should  be  neglected.     But  that  has  no  relation  to  the  pre- 
sent question.     In  lending  on  the  hull,  I  do  not  lend  on 
the  freight  to  be  earned;  I  acquire  impliedly  and  by  exten- 
sion a  privilege  on  the  freight,  which  is  the  civil  fruit  and 
accessory  of  the  vessel. 
Second  queition.       Second  question.     If  the  freight  is  the  accessory  of  the 
the  effecte^saved  vessel,— if  this  rule  is  admitted  in  favour  of  the  lenders  on 
toShe'^iL'su^r^IT*  ^^  hull,-if  it  is  adopted  in  favour  of  the  sailors,  and  of 
on  ship?  those  who  have  cause  to  complain  of  the  acts  of  the  master, 

— it  is  not  seen  why  it  should  be  inoperative  in  relation  to 
the  insurers. 


MUST  THE  FREIGHT  BE  ABANDONED  ?  707 

Insurance  is  not  a  lucrative  contract;  it  has  for  single    Chap.  xvil. 

object  to  shelter  the  assured  from  losses.     In  the  course  of — -— 

the  voyage  the  actual  value  of  the  vessel  diminishes^ — the 
stores  are  consumed^  the  advances  made  to  the  sailors  are 
absorbed.  But  all  that  is  recompensed  by  the  freight.  It 
is  the  freight  that  preserves  to  the  vessel  her  primitive 
value.  What  the  vessel  loses  on  the  one  side^  she  recovers 
on  the  other  through  the  freight,  which  is  her  accessory. 
Your  Vessel,  which  at  the  time  of  her  departure  from  Mar- 
seilles was  worth  50,000  livres,  is  not  worth  more  on  her 
return  than  20,000  livres.  You  have  nothing  to  complain 
of,  because  the  freight  indemnifies  you  with  usurious  inte- 
rest for  this  decrease  of  value.  If  in  entering  the  port  of 
Marseilles  she  is  wrecked,  it  would  be  wrong  that,  on  the 
one  hand,  you  should  exact  of  your  insurers  60,000  livres ; 
and  on  the  other,  the  entire  freight  of  the  goods  saved. 
This  disaster  would  enrich  you  at  the  expense  of  your 
insurers.  Such  a  system  then  is  to  be  condemned,  as  con- 
trary to  equity  and  to  the  nature  of  the  contract. 

The  abandonment  having  effect  to  transfer  to  the  insurers 
the  domain  of  the  vessel  abandoned,  they  are  entitled  to 
take  the  freight  rather  by  title  of  ownership  than  by  that 
o( privilege:  Non  jure pignorisj  sedjure  dominii.  In  case 
of  shipwreck,  the  assured  is  to  labour  in  the  recovery  of  the 
effects  shipwrecked^  and  to  render  account  of  the  effects 
recovered.  In  this  account  he  will  comprise  the  freights 
recovered  from  the  sea,  and  saved  with  the  merchandize. 
He  cannot  retain  these,  which  form  a  part  and  accessory 
of  the  vessel  insured. 

Your  ship,  valued  at  60,000  livres,  and  which  you  have 
abandoned  to  me  in  consequence  of  an  arrest  of  princes,  or 
for  default  of  news,  has  the  good  fortune  at  last  to  re- 
appear in  our  port.  She  will  belong  to  me  in  proportion 
to  the  sum  that  I  have  paid  you.  But  whose  will  be  the 
freight  of  the  goods  found  laden  on  board?  Shall  it  belong 
to  you,  who  have  already  received  the  price  of  the  ship  ? 
Shall  I  have  nothing  in  the  freight  due  to  this  very  vessel, 
which  has  become  my  property  through  the  abandonment 

zz2 
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Chap.  XVII.    made  to  me,  and  through  the  price  of  it  that  I  have  already 
— ^21l : paid  ?     To  pretend  that  you  are  to  take  the  freights  of  a 


vessel  that  has  ceased  to  belong  to  you,  and  of  which  you 
have  received  the  original  value  in  consideration  of  the 
abandonment,  is  an  idea  opposed  to  the  nature  of  the  con- 
tract.    We  thought  then  that  neither  the  arrfit  in  the  case 
of  Gasqui,  nor  that  of  the  parlement  of  Rouen,  were  entitled 
to  any  force. 
Third  aumtion.        Third  question.    This  presented  greater  difficulties,  and 
effects  landed     Occupied  US  a  long  time.     1.  On  the  one  side,  it  may  be 
wrwlttobe  '^  ^^'^  ^^^  ^^®  entire  freight,  without  distinction,  is  to  be 
abandoned  ?       abandoned  to  the  insurers,  deduction  made  of  the  lawful 

expenses  and  of  sums  taken  up  on  maritime  loan. 

The  effect  of  the  abandonment  is  to  put  the  insurer  in 
the  place  and  stead  of  the  assured,  as  if  there  were  no 
assured;  that  is  to  say,  as  if  the  maritime  venture  had  been 
foreign  to  the  assured.  The  peril  is  thrown  back  on  the 
insurer :  Assecuratio  est  aversio  periculi.  The  navigation 
is  considered  to  have  been  made  in  the  beginning  for  ac- 
count of  the  insurer,  in  relation  to  whom  the  abandonment 
has  a  retroactive  effect. 

In  vain  would  the  assured  say  that  in  the  interval  he  has 
been  deprived  of  his  capital,  and  that  the  freight  compen- 
sates the  interest  by  which  he  would  have  profited.  But 
this  interest  or  land  change  {change  de  terre)  is  a  profit  that 
does  not  at  all  enter  into  system  with  the  contract  of  insur- 
ance. It  suffices  that  the  assured  does  not  lose  anything 
of  his  capital  insured.  Gain  is  not  an  object  which  the 
law  contemplates,  or  ought  to  have  in  view,  in  a  common 
misfortune.  It  is  then  just  and  equitable  that  the  aban- 
donment should  include,  without  distinction,  the  entire 
freight,  which  is  an  accessory  of  the  vessel  abandoned. 

The  assured,  who  has  taken  freights  during  the  course  of 
his  trading  voyage  (caravane),  is  presumed  to  have  taken 
them  for  himself,  if  the  vessel  arrive  safe ;  and  to  have  re- 
ceived them  for  account  of  the  insurers,  if  disaster  render 
abandonment  necessary. 
2.  On  the  other  side,  it  may  be  said  that  the  fireights 
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received  before  the  disaster,  in  the  course  of  the  voyage    Chap.  XVII. 
insured,  have  been  so  in  good  faith,  and  by  him  who  was        '^^      ' 
then  owner  of  the  vessel.     The  assured  had  a  legal  title  to 
demand  them,  and  he  has  done  so  for  himself.     He  has 
expended  the  money  in  good  faith  in  his  own  affairs. 

This  is  the  case  of  an  occupier  in  good  faith,  who  has 
gathered  the  crops  of  an  estate,  which  he  was  holding  with 
title.  The  standing  crops  belong  to  him  who  becomes 
owner  of  the  estate  before  the  harvest ;  but  crops  already 
gathered  are  not  in  the  same  category.  The  occupier  in 
good  faith,  who  has  gathered  them,  has  made  them  irrevo- 
cably his  own.  The  retroactive  effect  alluded  to  above  is  a 
legal  fiction,  which  must  be  limited  to  freights  pending, 
without  being  extended  to  freights  already  taken,  whose 
restitution  would  be  too  hard.  Besides,  the  calling  for 
freight  already  claimed  and  paid  before  the  loss  would  give 
rise  to  multiplied  accounts  and  liquidations,  particularly 
when  the  vessel  has  been  dispatched  for  a  trading  voyage 
(caravane).  The  rules  set  before  merchants  should  be 
simple,  and  give  the  least  possible  occasion  to  litigation. 
Smaller  inconveniences  of  detail  are  to  be  tolerated  for  a 
greater  good. 

This  last  position  is  plausible,  but  is  it  legal?  The 
assured,  in  making  his  abandonment,  transfers  to  the  in- 
surers his  rights,  titles,  claims,  and  rights  of  action.  The 
insurers  are  then  to  receive,  on  their  part,  the  profit  of  the 
navigation.  But  the  freights  taken  are  not  less  the  profit 
of  the  navigation  thvin  freights  pending.  If  the  abandon- 
ment has  a  retroactive  effect  to  the  moment  of  the  risk 
commenced,  it  must  necessarily  embrace  the  universality  of 
the  freights.  In  such  case,  the  assured  ought  not  to  gain 
anything ;  but  he  would  gain,  if  he  kept  the  freights  taken, 
which  are  sometimes  more  considerable  than  those  pending. 
The  rule  must  be  general.  If  it  be  true  that  the  crew,  that 
the  lender  on  maritime  loan,  that  he  who  has  contracted 
with  the  master,  have  a  privilege  on  all  the  freights,  why 
yield  to  the  insurers  only  the  freights  pending,  notwith- 
standing that,  by  the  effect  of  the  abandonment^  the  insurers 
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Chap.  XVII.   are  put  in  the  place  of  the  assured  ?    The  abandonment 

1 — '. —  reducit  actum  ad  non  actum,  and  produces  this  effect,  that 

the  assured  is  considered  as  if  there  were  no  assured.  In 
this  case,  then,  the  assured,  reimbursed  his  capital,  must  be 
put  out  of  the  game,  without  further  profit.  The  vessel 
diminishes  in  value  during  the  voyage,  and  this  diminution 
is  compensated  by  the  freight.  But  the  compensation 
would  not  be  worked,  if  the  freight  already  taken  were  not 
surrendered.  The  occupier  in  good  faith  is  evicted  in 
spite  of  himself  from  the  estate  which  he  was  enjoying, 
while,  on  the  contrary,  it  is  at  the  liberty  of  the  merchant 
shipper  to  make  abandonment  to  his  insurers,  or  not  to 
make  it,  &c. 

In  accordance  with  these  views,  which  were  not  exempt 
from  debate,  we  maintained  ''  that  the  assured,  in  making 
abandonment  of  the  vessel  in  the  cases  prescribed  by  law, 
must  abandon  to  their  insurers  the  freight  earned  during 
the  whole  duration  of  the  risk,  under  deduction  of  wages  of 
the  crew,  and  lawful  charges  and  expenses  incurred  for  the 
voyage,  and  under  deduction  also  of  sums  taken  up  on 
maritime  loan  on  the  hull ;  and  on  this  ground  we  thou^t 
that  the  agreement  which  dispenses  the  assured  from  re- 
porting the  freight  in  case  of  abandonment,  was  null  and 
usurious  (usuraire)  (g). 

Since  then,  we  have  the  Declaration  of  17th  August, 
1779,  which  declares  "  thsi  freight  earned  may  be  insured, 
and  shall  not  make  part  in  the  abandonment  of  the  vessel, 
if  not  expressly  comprised  in  the  policy  of  insurance ;  hut 
freight  to  he  earned  shall  belong  to  the  insurers,  as  making 
part  of  the  abandonment,  if  there  he  no  contrary  clause  in 
the  policy,  without  prejudice  always  to  the  wages  of  the 
sailors,  and  to  contracts  of  maritime  loan,  with  r^ard 
to  which  the  provisions  of  the  Ordonnance  of  August, 
1681,  shall  be  executed  according  to  their  form  and  tenor." 
2.  In  Chap.  VIII.,  Sect.  8,  §  3,  I  have  spoken  of  freight 

(g)  Usury  (tisure)  in  French  law  is  itricUy  the  interest  of  money ;  in  com- 
mon parlance  it  is  limited  to  interest  which  exceeds  the  legal  rate ;  and  further 
it  is  used  to  signify  any  unlawful,  exorbitant,  or  unjust  profit. 
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earned  ;  and  I  have  now  on  my  desk  before  me  a  charter-    Chap.  XVII. 

C   J  111    T  Y 

party  passed  at  L'Orient  in  the  case  of  a  ship  that  had  '■ — '- — 

sailed  for  the  Mauritius  and  the  Isle  of  Bourbon,  in  which 
the  owners  stipulate  that  the  freight  shall  he  paid  to  them 
in  advance^  and  that  it  shall  be  ecemed  to  the  vessel  from 
the  moment  of  her  departure^  whatever  may  he  her  fate, 

2.  In  the  same  place,  I  have  said,  that  if  the  freight 
stipulated  in  every  event  has  been  paid  before  the  de- 
parture of  the  vessel,  one  would  not  be  obliged,  in  case 
of  loss,  to  make  abandonment  of  it ;  because  this  freight 
earned  and  received  would  be  found  impliedly  included 
in  the  hull  of  the  vessel,  in  the  fitting  out  of  which  it  is 
presumed  to  have  been  employed  ;  but  it  would  be  neces- 
sary to  deduct  it  from  the  value  of  the  vessel  insured,  for 
otherwise  the  owners  would  have  eifected  insurance  beyond 
their  real  interest.  They  are  to  run  the  risks  on  the 
tenth  of  their  proper  capital,  deduction  made  of  sums  re- 
ceived on  maritime  loan,  and  of  other  items  which  are  not 
at  their  charge.  But,  if  freight  stipulated  in  every  event 
had  been  simply  promised,  it  would  make  part  in  the  aban- 
donment of  the  vessel.  These  assertions  are  not  to  be 
reconciled  perhaps  with  the  text  of  the  Declaration  of  1779, 
but  they  are  derived  from  the  general  principles  that  govern 
the  contract  of  insurance  (A). 

3.  Freight  to  he  earned^  that  is  to  say,  the  freight  pend- 

{K)  The  author  here  throws  light  on  his  meaning  on  a  former  occasion ;  but 
while  the  obscurity  in  the  text  in  the  place  referred  to,  seems  to  be  removed,  it 
is  hardly  with  advantage  to  the  clearness  or  justness  of  the  position  assumed. 
The  rule  has  been  stated  and  enforced  with  apt  reasons,  that  the  freight  earned 
by  the  vessel  insured,  even  that  stipulated  in  every  event,  and  paid  in  advance, 
in  case  of  abandonment,  without  agreement  to  the  contrary,  belongs  to  the 
insurers.  It  is  not  necessary  to  include  this  in  the  abandonment.  Whyl 
Because  it  is  impliedly  comprised  in  the  vessel  itself,  in  the  fitting  out  of  which 
it  is  presumed  to  have  been  employed.  This  seems  to  be  grounding  a  general 
principle  on  a  fact,  that,  though  likely  to  be  present  in  some  cases,  can  hardly  be 
predicated  of  all.  But  this  freight  must  be  deducted  from  the  value  of  the 
vessel  insured,  otherwise  the  owners  would  have  effected  insurance  beyond  their 
true  interest.  Why  so.  if  it  has  been  laid  out  on  the  ship  1  But  if  it  is  to  be 
deducted  from  the  value  of  the  ship,  it  would  seem  to  be  clear  that  the  reason 
just  given  for  not  including  it  in  the  abandonment,  falls  to  the  ground.  Fmally, 
why  should  there  be  such  a  distinction  between  freight  paid  and  that  simply 
promised  in  every  event? 
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ing,  and  which  is  due  by  the  goods  saved  from  the  ship- 
wrecky  sliall  belong  to  the  insurers^  as  making  part  in  the 
abandonment. 

4.  But  this  same  freight  to  be  earned  shall  not  belong 
to  the  insurers,  if  there  is  agreement  to  the  contrary  in  the 
poUcy.  Such  agreement  is  at  the  present  day  lawful  by 
authority  of  the  legislator ;  for,  as  I  have  remarked  more 
than  once,  the  contract  of  insurance  holds,  with  ns,  some- 
what from  the  civil  law,  that  is  to  say,  from  French  mu- 
nicipal law.  My  vessel,  insured  for  60,000  liv.  at  the  time 
of  her  departure,  would  not  be  worth  at  the  most  more  than 
20,000  liv.  if  she  arrived  safe.  She  is  stranded  and  lost, 
but  the  goods  are  saved.  The  owner  insured  will  exact 
then,  by  virtue  of  the  agreement  in  his  policy,  both  the 
sums  insured  and  the  freights  of  the  navigation.  By  this 
means  he  will  reap  a  great  benefit  to  the  prejudice  of  the 
insurers,  and  he  will  reap  it  lawfully. 

Whenever  the  laws  of  the  kingdom  authorize  the  assured 
to  demand  anything  beyond  the  aliment  of  the  risk,  the 
contract  is  valid  in  this  regard,  not  as  insurance,  but  rather 
as  a  wager  authorized  by  the  state. 

I  have  made  abandonment  of  my  vessel  detained  by 
authority  of  a  sovereign,  or  of  which  I  have  had  no  news 
for  two  years.  I  have  exacted  its  primitive  value  on  the 
part  of  my  insurers,  who  are  become  its  owners  through 
the  abandonment  made  to  them.  It  reappears  in  a  port  of 
safety.  I  enter  upon  the  field  that  does  not  belong  to  me, 
and  gather  the  harvest  of  another ;  I  demand  the  freights 
of  this  vessel  already  paid  for ;  and  I  make  the  demand 
by  virtue  of  the  agreement  that  dispenses  me  from  reporting 
the  freight.  The  thing  appeared  to  us  to  be  repugnant  to 
the  nature  of  the  contract ;  but  the  contract  being  meta- 
morphosed, so  far  as  this,  into  a  species  of  wager  au- 
thorized by  the  state,  all  falls  again  into  order,  and  becomes 
lawful,  in  vim  sponsionis,  non  in  vim  assecurationis ;  for 
the  nature  of  contracts  is  unalterable.  Sicut  Princeps  non 
est  dominus  elementorum,  itd  non  est  dominus  contractuum.^ 

These  same  considerations  would  apply  to  freight  stipu- 
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lated  in  every  event,  and  earned  to  the  owners  from  the    Chaf.XVIL 

•^  ...  Sect.  IX. 

moment  of  the  departure  of  the  vessel,  without  their  being   

obliged  to  make  any  deduction  on  the  value  of  the  ship ;  if 
it  were  true  that  the  declaration  of  1779  had  so  intended. 
For  instance,  I  have  fitted  out  a  vessel  that  costs  me 
50,000  livres.  I  freight  it,  and  receive  50,000  livres  of 
freight,  which  is  earned  to  me  in  every  event,  whatever  may 
he  the  fate  of  the  ship.  It  is  apparent  that,  by  the  funda- 
mental rules  of  the  contract  of  insurance,  I  cannot  efiect  an 
insurance  on  this  same  vessel  of  which  I  have  received  the 
value,  and  which  costs  me  nothing.  The  Declaration  of 
1779  appears  however  to  permit  it,  in  saying  that  I  may 
effect  insurance  on  freight  earned,  (that  is  to  say,  the  actual 
value  of  the  vessel,  without  deducting  the  freight  stipulated 
in  every  event) ;  and  that  in  case  of  loss,  this  freight  earned 
shall  not  make  part  in  the  abandonment  of  the  vessel,  (that 
is  to  say,  that  it  shall  be  allowed  me  to  keep  the  freight 
earned,  and  to  exact  from  my  insurers  the  entire  sum  in- 
sured). Such  agreement  could  subsist  only  by  way  of 
wager,  in  mm  sponsionis. 

Finally,  as  I  have  said  and  repeated,  nothing  prevents 
the  affreighter  from  efiecting  insurance  on  the  freight  that 
he  has  paid  or  promised  to  pay  in  every  event ;  because 
this  freight  makes  part  of  the  charges  of  the  merchandize 
shipped.  This  point  is  not  susceptible  of  doubt;  and  I  will 
remark,  that  among  us,  no  other  freight  earned  is  known, 
but  that  which  is  paid,  or  promised,  in  every  event,  on  the 
part  of  passengers  for  their  persons,  subsistence,  and  lug- 
gage (i). 

(t)  What  the  shipper  has  paid  or  promitied  to  pay  for  the  carriage  of  his 
goods  fairly  enters  into,  and  makes  part  of,  the  cost  of  bis  shipment ;  and  thb  he 
is  entitled  to  have  insured.  Freight  is  the  price  of  the  vessePs  service ;  and  as 
in  a  certain  conjuncture,  this  service  will  have  been  rendered,  in  part  at  least, 
but  the  price  be  forfeited  in  law,  it  forms  a  subject  for  insurance  in  him,  who, 
but  for  the  maritime  disaster,  would  have  been  entitled  to  claim  it.  The  shipper 
has  no  possible  interest  that  should  go  by  the  name  of  freight.  A  contrary 
claim,  without  benefiting  him,  gives  embarrassment  to  such  writers  as  Emerigon. 
Wherever  freight  exists,  it  belongs  to  the  owner  of  the  ship;  wherever  earned, 
it  is  earned  by  the  owner  of  the  ship ;  whenever  insured,  it  is  a  promise  of  in- 
demnity to  him  against  the  effects  of  accident  that  may  annul  his  right  to  claim 
it.    Reasoning  in  view  of  the  French  laws,  freight  stipulated  in  every  event 
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Chap.  XVII. 

DECT.  Jv.  /^  ^^ 

Section  X. 

MUST  PRIZES  MADE  BY  THE  PRIVATEER  INSURED  BE 

ABANDONED  ? 

In  Chapter  XIV.,  Sect.  4,  §  7,  I  have  spoken  of  the 
privateer  Le  Patriote^  of  whom  nothing  was  ever  heard 
after  she  left  port.  If  one  of  her  prizes  had  reached  port 
safely,  would  it  have  belonged  to  the  insurers,  in  virtue  of 
the  abandonment  that  had  been  made  to  them  ? 
1  gup^  ch.  8,  Prizes  are  the  profits  of  the  privateering.*     If  the  priva- 

teer perish,  the  insurers  who,  by  means  of  the  abandonment, 
are  put  in  the  place  of  the  assured^  are  to  pay  the  sums  in- 
sured.   Is  it  not  just  that  the  prizes  made  during  the  cruize 

(which  may  lawfuUy  be)  or  already  paid,  seems  still  to  be  freight  to  he  tamtd^ 
provided  it  be  before  departure.  The  OrdoooaDce  prohibits  all  insurance  on 
freight.  This  seems  sufficieotly  clear.  Perhaps  there  never  would  have  been 
danger  of  misapplyiog  it.  Then  comes  the  Declaratioo  of  1779  to  liberate  from 
this  general  prohibition  freight  earned.  But  can  this  concern  the  shipper,  who 
never  earns  freight,  never  owns  freight,  and,  consequently,  can  never  baye  need 
to  effect  insurance  on  freight  ?  But  even  in  the  case  of  the  owner  of  the  vessel, 
the  liberty  seems  fruitless.  It  is  difficult  to  suggest  more  than  two  cases,  where 
he  at  first  sight  might  appear  to  have  need  to  effect  insurance  ou  freight  eametL 
1.  Where  the  voyage  is  ended,  the  goods  delivered  and  the  freight  earned,  but 
not  paid.  But  insurance  here  would  be  the  guarantee  of  the  solvency  of  a 
debtor,  and  not  the  assumption  of  maritime  risks.  2.  The  case  mentioned  in 
Chap.  VIII.,  Sect.  8,  where  a  vessel  anives  in  Europe  with  a  double  ter- 
minus, with  a  right  to  discharge  at  either  port.  But  the  author  has  clearly 
shown,  that  this,  for  the  purpose  in  view,  is  not  a  case  affreight  earned.  If  the 
goods  are  discharged  at  the  first  port,  the  freight  is  earned,  and  equally  put  oat 
of  the  reach  of  maritime  perils.  If  not  discharged  there,  the  freight  b  not 
earned,  and  should  their  loss  happen  on  the  passage  from  Bordeaux  to  Mar- 
seilles,  the  owner  of  the  vessel  will  have  no  claim  to  a  freight  that  is  not 
earned,  and  upon  which  he  has  not  been  entitled  to  effect  insurance,  because  it 
is  not  earned.  Upon  the  whole,  this  seems  to  be  one  of  those  cases  where  the 
will  of  the  legislator  (equally  in  excluding  the  contract  from  a  natural  and  bene- 
ficial  object,  and  extending  it  to  cases  to  which,  in  the  nature  of  things,  it  can 
have  little  or  no  relation ),  must  ever  be  irreconcilable  for  the  most  part  with 
the  system  in  which  it  has  been  interposed,  because,  in  the  words  of  our  author, 
it  ii  not  connected  with  the  etsential  and  fundamental  principla  ef  the  eubfoct  in 
which  it  hat  been  ettablished.  In  the  last  edition  of  this  work  published  before 
the  author's  death,  he  has  appended  this  note  on  the  subject.  "Ce/r/t  acfuu  a 
beaucoup  exerc6  les  juriscoosultes,  et  les  negooians  a  Marseilles.  J'ai  tonm6 
en  toute  maniere  TArt.  6  de  la  Declaration  de  1779.  Je  ne  me  flatte  pas  d'en 
avoir  p^n^tr^  le  veritable  sens.  Quie  tegtun  ttnigmata  iolvere^  et  omnibui  aperirt 
idoneum  eue  videbitur,  niti  it  cui  toU  legitlatorem  ette  eoneeuum  «st?— L.  12, 
C.  de  legibus." 
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should  be  abandoned  to  them  to  diminish  the  loss  that  falls    Chap.  XVII. 

on  them?     Would  it  be  equitable  that  the  owner  should ^— ^ — 

take,  in  pure  gain,  the  profits  of  the  expedition  ?  The  in- 
surance would  then  become  for  him  a  lucrative  contract; 
but  does  it  not  suffice  that  he  be  indemnified  for  all  damage, 
&c.  ?  Notwithstanding  these  considerations,  I  believe  that 
prizes  made  by  privateers  are  not  in  the  case  of  being  aban- 
doned to  the  insurers  on  the  vessel  fitted  out  for  cruizing. 

1.  Those  who  fit  out  a  vessel  to  cruize  against  the  enemies 
of  the  state  subject  themselves  to  great  expenses,  and  suc- 
ceed in  efiecting  insurances  only  at  very  high  rates  of  pre- 
mium. If  the  vessel  perishes,  the  insurance  falls  very  far 
short  of  procuring  them  a  full  indemnity.  2.  Prizes  made 
during  the  cruize  are  neither  the  civil  fruit,  nor  the  accessory 
of  the  vessel  itself.  They  are  the  price  of  bravery,  and  the 
reward  of  conflicts  :  CtsdeSy  et  vulnera  et  sanguis,  aviditate 
pr(Bd€B  pensantur.^  3.  The  Declaration  of  1779^  says,  that  JJ^^^^i  *****' 
freight  earned  shall  not  make  part  in  the  abandonmenty  if  *  ah,  e, 
not  expressly  comprised  in  the  policy.  It  must,  with  stronger 
reason,  be  the  same  with  prizes  made  by  a  privateer. 

A  suit  is  now  pending  in  our  Admiralty  under  these  cir- 
cumstances :  Peschier,  Bouillon  &  Co.  had  effected  insur- 
ance for  18,860  liv.  on  the  privateer  Le  Boulogne,  Captain 
Dubois,  a  foreigner,  at  a  premium  of  24  per  cent.,  for  the 
time  and  term  o(  forty-five  days*  effective  cruize  at  sea, 
reckoning  from  the  day  and  hour  that  the  vessel  has  sailed 
or  shall  sail  from  the  road  of  Cancale,  or  from  St.  Malo, 
&c.  She  set  sail  from  St  Malo  the  20th  December,  1781. 
She  captured  two  transports,  on  board  of  one  of  which  (the  * 
Greyhound,  Captain  Clarck)  were  found  Lord  Comwallis 
and  several  other  officers  of  distinction,  who  (prisoners  of 
war  on  their  parol)  were  coming  from  New  York  on  their 
way  to  London.  The  captor  had  for  them  all  the  con- 
sideration which  was  their  due.  They  intimated  to  him 
that  they  should  be  very  glad  to  remain  on  board  the  cap- 
tured vessel.  He  left  them  there  with  their  servants  and 
their  crew,  taking  from  Lord  Comwallis  a  writing,  in  which 
the  latter  engaged,  as  well  for  himself  as  for  the  other  pas- 
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Chap.  XVII.    sengers,  that  there  should  be  no  act  of  violence  committed 

^^ — '. —  against  the  master  of  the  prize^  charged  with  carrying  the 

vessel  to  France.  The  word  of  this  nobleman  would  have 
sufficed.  The  Greyhound^  distressed  by  bad  weather,  put 
into  Torbay  the  17th  January,  1782.  All  the  passengers 
landed.  Three  days  after,  the  vessel,  furnished  with  a  pass- 
port, was  taken  to  France,  where  the  other  prize  arrived 
also.  But  the  8th  March  following  the  privateer  fell  into 
the  hands  of  an  English  man  of  war. 

The  insurers,  proceeded  against  for  payment  of  the  loss, 
alleged  that  it  had  happened  out  of  the  time  fixed  by  the 
policy.  The  assured  maintained  the  contrary,  because  of 
the  various  ports  put  into  by  the  privateer.  The  difficulty 
lies  in  a  matter  of  fact ;  but  the  insurers  have  not  been  ad- 
vised to  assume  that  the  abandonment  is  null,  because  it 
has  been  omitted  to  include  in  it  the  profit  of  the  two  prizes, 
which  belongs  to  the  assured.  This  interest  will  continue 
to  belong  to  the  latter,  whatever  may  be  the  event  of  the 
suit. 


Section  XL 

CONCURRENCE  OF  THE  INSURERS  WITH  THE  SAILORS. 

$  1.  PriviUee  of      The  Declaration  of  1779,*  after  having  said  that  "  freight 
sailors.  earned  shall  not  make  part  in  the  abandonment,  and  that 

»  Art.  6.  freight  to  be  earned  shall  belong  to  the  insurers,  if  there  be 

no  clause  to  the  contrary  in  the  policy,"  adds :   without 
prejudice  always  to  the  wages  of  the  sailors. 
«ch.  135.  The  Consolato^  directs,  that  even  though  there  should 

remain  only  a  single  nail  of  the  vessel,  it  is  to  be  employed 
to  pay  the  wages  of  the  mariners :  Se  non  si  restasse  sc  non 
un  solo  chiodOf  dehha  essere  per  pagar  li  salari  aUi  marinari. 
The  Hanseatic  law :  Si  navis  perierit,  et  nihilominus  tantum- 
dem  ex  armamentis  servatum  fiterit,  quod  mercedi  CBquivaleaty 
*  Droit  Kant.  tunc  TiauclertiS  nautis  integram  mercedem  solvere  debet?  And 
KuriciM,  p.  670.     the  Juffcmcns  d'Oleron :  "  Though  there  should  be  saved  of 

the  ship  only  a  cable  or  a  nail,  it  is  entirely  pledged  for  the 

«  Cleirac,  pp.  -W  ,      /.  >?  - 

and  419.  payment  of  ws^es.  ♦ 
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The  Ordonnance*  directs,  that  the  wages  of  the  sailors    Chaf.xVII. 
employed  in  the  last  voyage  shall  be  paid  in  preference  to  — f^     — 
all  creditors.     And  again  :^   "  TTie  vessel  and  the  freight  .afate*/^'^*^ 
shall  remain  specially  pledged  for  the  wages  of  the  sailors."  JenSg^^'  ^* 
If  there  be  absolute  loss,  the  sailors  will  be  deprived  of 
their  wages.    "  In  case  of  capture,  bris  and  shipwreck,  with 
entire  loss  of  the  ship  and  goods,  the  sailors  may  not  claun 
any  wages,  but  shall  not  be  bound  to  restore  what  has  been 
advanced  to  them."^    But  "If  any  part  of  the  ship  be  saved,  »  Art. «,  de 
the  sailors  hired  for  the  voyage,  or  by  the  month,  shall  be 
paid  their  wages  due  out  of  what  is  saved  of  the  wreck;  and 
if  there  are  only  goods  saved,  the  sailors,  even  those  hired 
for  a  share  in  the  freight,  shall  be  paid  their  wages  by  the 
master,  in  proportion  to  the  freight  he  shall  receive;  and  in 
whatever  way  hired,  they  shall  be  paid  in  addition  for  the 
days  employed  by  them  in  saving  the  wreck  and  effects 
shipwrecked."  »  •  Art.  9,  d,  tit. 

First  question.    Valin  maintains^  that  the  sailors  have  $2.  Privilege  of 

the  sailors  on 

no  claim  on  the  freight  that  the  vessel  has  earned  going ;  the  freight  out- 
because,  says  he,  the  provision  of  the  Ordonnance  is  gene-  ^     ' 
ral,  and  it  is  not  permitted  to  add  any  thing  to  the  text  of  p-  •^• 
the  law ;   and  because  the  interest  of  navigation  requires 
that  the  fortune  of  the  sailors  sJiould  be  tied  to  that  of  the 
ship.     But,  on  the  one  hand,  it  is  because  the  provision 
of  the  Ordonnance  is  general  that  no  distinction  is  to  be 
admitted ;   and,  on  the  other,  the  question  is  to  determine 
what  must  be  understood  by  fortune  of  the  ship. 

The  vessel,  in  the  state  she  was  in  at  the  time  of  her  de- 
parture from  the  place  where  she  was  fitted  out,  and  all  the 
freight  she  earns  during  the  course  of  the  voyage,  form  as 
against  the  people  of  the  crew  iias  fortune  of  the  ship,  and 
the  security  (gage)  for  their  wages.  Art  19^**  speaks  of  the  »  Tit.  de  rengag. 
vessel  and  the  freight,  without  distinguishing.  The  privi- 
leged hypothecation  {hypotheque  privilegiee)  accorded  to  the 
mariners  for  their  wages  embraces  then  every  part  of  the 
vessel,  and  every  part  oi  ihe  freight,  by  the  nature  of  hypo- 
thecation, which  is  tota  in  toto,  et  tota  in  qualibet  parte. 

The  engagement  of  the  mariners  is  a  species  of  partner- 
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Cbap.  XVIL    ship  contracted  between  them  and  the  owners.    If  all  perish, 
^^ — '—  the  mariners  lose  their  wages ;  but  if  all  do  not  perish, 


what  remains  of  the  vessel  and  of  the  freight  is  partnership 
property,  pledged  for  the  payment  of  wages.  The  freight 
earned  and  taken  on  shore,  in  the  course  of  the  voyage,  is 
sewed  from  the  shipwreck  occurring  afterwards;  it  is  a 
partnership  sum,  which  has  entered  the  common  chest,  and 

"  Art. 8, 9 and  19,  which  Consequently  is  to  serve  in  paying  the  wages.'* 

It  is  thus  that  the  question  was  adjudged  by  our  tribunal, 
20th  August,  1748,  in  the  case  of  Fabron  and  Bourguignon; 
and  it  must  not  be  forgotten,  that,  with  respect  to  sailors 
hired  at  the  place  where  the  vessel  is  fitted  out,  the  voyage 
going  and  returning  forms  but  one  and  the  same  navigation, 
such  as  is  the  case  with  a  trading  voyage  (caravane). 

It  is  not  a  practice  for  the  owners  to  stipulate,  in  the  case 
of  their  own  goods,  a  freight  inward :  but — 1,  the  rule  is, 
that  all  merchandize  loaded  in  the  vessel,  owes  a  freight  to 
the  vessel ;  and  if  this  freight  has  not  been  regulated  before- 
hand, it  is  to  be  determined  arbitrio  boni  viriy  according  to 
the  cmrent  rate  of  place  and  time  where  the  shipment  was 

n  conMiAto,  ch.    made.*^     2.  The  owners,  beinc:  at  the  same  time  shippers, 

271;  CHaregii,  .  rr       r 

disc.  22,  D.  63;      havc  two  characters,  which  must  not  be  confounded.     In 

Targa,  p.  104.  ' 

quality  of  shippers,  they  owe  freight  to  the  vessel ;  and  in 
quality  of  owners,  the  vessel  owes  them  the  freights  that 
are  taken,  or  that  are  to  be  so.  But  this  freight  answers 
for  the  wages,  and  is  pledged  to  the  crew. 

On  these  principles,  if  ihe  freight  earned  inward  is  in  the 
case  of  making  part  in  the  abandonmenty  by  virtue  of  the 
agreement  of  which  the  Declaration  of  1779  speaks,  it  is  tDith- 
out  prejudice  to  the  wages  which  shall  be  taken  out  of  this 
freight  inward,  notwithstanding  the  abandonment  made  to 
the  insurers.  But,  out  of  this  freight  thus  pledged  for  pay- 
ment of  wages,  must  be  deducted  all  expenses  incurred  for 
the  vessel  on  arrival  in  and  coming  out  of  port,  for  new 
stores  during  its  stay,  replacing  of  the  crew,  and  charges  for 
dismantling ;  according  to  the  rule  laid  down  in  Castellin's 
case  (k) ;  for  since  the  freight  is  the  civil  fixiit  of  the  vessel, 

(fc)  Reported  in  Sect.  9. 
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the  expenses  incurred  since  the  vessel's  departure  must  first    Chaf.  XVII. 
come  out  of  it :  Fructus  inteUiguntur  deductis  impensis,^^ 


w  L.  s«,  §  ult.  ft 

With  respect  to  the  crew,  it  is  only  question  of  a  single  deh«red.  pcdt. 
voyage,  and  of  one  hiring  for  the  going  and  return.  We 
must,  then,  comprise  all  the  freights  in  a  single  mass.  Those 
inward  are  earned  by  the  vessel,  from  the  moment  she  is 
arrived  at  her  destination.  There,  it  is  necessary  to  procure 
a  freight  outward,  to  stay,  to  refit,  and  to  incur  many  ex- 
penses which  it  is  just  should  be  a  pre-charge  on  the  com- 
mon mass.  The  owners  have  pledged  to  the  crew  the 
vessel  such  as  she  was  on  leaving  the  port  of  outfit :  and 
since  it  is  the  case  of  a  species  of  partnership,  the  charges 
of  employment  must  be  borne  by  the  thing. 

Second  question.  A  vessel  is  wrecked.     The  merchandize  $  3.  Are  the 
and  the  rigging  are  saved.     The  agreement  in  the  poHcy  taSn  on  the 
dispenses  the  assured  from  reporting  the  freight.     The  re-  S^^^^q^^ 
mains  of  the  wreck  alone  will  be  comprised  in  the  abandon-  wreck? 
ment  made  to  the  insurers,  withotU  prejudice  to  the  wages  of 
the  sailors. 

It  has  been  seen  above,  that  the  sailors  have  a  privilege 
on  the  vessel  and  on  the  freight  in  solido.  But  in  the  pre- 
sent hypothesis,  if  the  sailors  were  paid  their  wages  out  of 
the  remains  of  the  wreck,  there  might  remain  nothing  for 
the  insurers.  I  demand  if  the  latter  are  entitled,  either  to 
oblige  the  sailors  to  turn  to  the  freight,  or  to  reimburse 
themselves  out  of  this  same  freight,  for  the  value  of  the 
wreck  absorbed  by  the  crew  ? 

Since  the  fireights  are  the  fruit  of  the  vessel,  it  is  just 
that  they  should  be  first  employed  to  pay  the  wages  of 
those  who  have  produced  them  by  their  labour.  This  des- 
tination comes  from  the  nature  of  things ;  whereas  the  pri- 
vilege on  the  hull  is  contrary  to  the  common  law,  as  authors 
tell  us.^'*  I  believe  then,  that  the  freight,  notwithstanding  m  gtjpman.  p. 
the  agreement  which  dispenses  from  reporting  it,  is  pledged  m«j  stracchal  p*. 
first  of  all  to  the  payment  of  wages. 

In  my  collections,  I  find  an  arr^t  of  the  parlement  of 
Aix,  under  these  circumstances.  The  ship  N.  D.  de  la 
Paix,  Captain  Negre,  left  Marseilles  on  a  trading  voyage 
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(caravane)  to  the  Levant.  She  went  to  Constantinople, 
and  thence  to  Alexandria,  where  she  earned  freight  Re- 
turning to  Constantinople,  she  left  again  for  Alexandria, 
and  was  wrecked  on  the  route.  The  crew  were  paid  their 
wages  out  of  the  toreck  saved.  ArrSt  of  the  28th  June, 
1690,  condemned  the  owners  of  the  vessel  to  make  good  to 
the  insurers  the  freight  taken,  and  to  do  so  to  the  extent  of 
the  value  of  the  wreck  out  of  which  the  sailors  had  been 
paid  their  wages. 


*  Art.iL 


'  Des  coDt  i  U 
grosM. 


Section  XII. 
concurrence  of  the  insurances  with  the  lenders. 

The  Declaration  of  1779,^  in  authorizing  agreement  to 
dispense  with  reporting  the  freight  in  respect  to  the  insurers, 
adds  further,  that  this  is  without  prejudice  to  contracts  of 
maritime  loan.  When,  in  the  case  of  abandonment,  the 
insurers  find  themselves  in  concurrence  with  the  lenders, 
what  is  the  right  of  the  one  and  the  other  ? 

For  instance :  the  merchandize  I  have  shipped  was 
valued  at  20,000  livres ;  I  have  effected  insurance  on  it  for 
10,000  livres ;  and  have  taken  up  the  like  sum  on  mari- 
time loan.  The  vessel  is  wrecked.  Of  my  merchandize 
only  the  value  of  12,000  livres  is  saved.  It  seems  at  first 
that  the  insurers  and  the  lenders  should  come  into  shares, 
and  take  each  the  moiety  of  what  is  saved ;  since  if,  on  the 
one  part,  I  have  hypothecated  my  merchandize  to  the 
lenders,  I  have  bound  myself,  on  the  other,  to  abandon,  in 
case  of  loss,  this  same  merchandize  to  the  insurers.  The 
latter  will  have  then  a  right  of  property,  while  the  others 
will  have  only  a  right  of  privilege. 

Still,  Art.  18^  says,  that  "  if  there  be  a  contract  of  mari- 
time loan  and  of  insurance  on  the  same  cargo,  the  lender 
shall  be  preferred  to  the  insurers,  on  the  efiects  saved  from 
the  shipwreck,  for  his  capital  only."  The  qdestion  was  so 
decided  by  arr6t  of  the  parlement  of  Aix,  rendered  in  May, 
1731,  in  the  case  of  the  ship  St.  Louis,  Captain  Duhard. 
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What  is  the  motive  of  this  preference  ?     1.  It  may  pro-    Chap.  xvil. 

ceed  from  this,  that  the  lender  contributes  directly  and '■ ^- 

physically  to  the  existence  of  the  effects  put  at  risk ;  whereas 
the  insurer  is  a  simple  guarantor,  who  inspires  courage,  it 
may  be,  but  does  not  procure  or  furnish  the  thing  itself. 

2.  The  lender  acquires  in  the  commencement  a  lien 
(privilege  reel)  on  the  thing  put  at  risk.  This  privilege,  or 
right  of  pledge,  cannot  then  be  annulled  by  the  alienation 
which  the  abandonment  subsequently  works  towards  the 
insurers  :  res  transit  cum  suo  (mere, 

3.  The  insurer  is  nothing  more  than  fidejussoTy  relevator 
indemnitatisy  emptor  periculi.^     He  represents  the  assured.  *  ca«aregi»,  diac. 
Nunquam  sustineri  poterit,  quod  assecurator  sit  tertius  re- 

spectu  assecurati,  cum  sit  ex  parte  debitoris,  eumque  reprce- 

sentet,*      By  the  abandonment  the  insurer  is  put  in  the  *  ca«aregii,  diic. 

•^  .  .  10,  n.47. 

place  of  the  assured,  as  if  there  were  no  assured^  according 
to  the  Gothic  language  of  our  form  ;  that  is  to  say,  as  if  the 
insurer  had  been  in  the  beginning  the  owner  of  the  effects 
insured,  and  had  himself  taken  up  the  money  on  maritime 
loan.  But  the  creditor  and  the  debtor  never  come  into 
concurrence,  &c.  {Vide  the  letter  I  wrote  to  Valin,  and 
which  he  gives  in  his  second  volume,  p.  22,  though  main- 
taining a  contrary  system,  which  has  been  refuted  by 
Pothier.*)  •  Tr«it*  ^^  «>»<• 

4.  On  the  principles  just  established,  it  seems  that  a  pre- 
ference should  be  accorded  to  the  lender,  even  for  the  mari- 
time interest.  Still,  the  Ordonnance  accords  it  to  him,  for 
his  capital  only.  But  this  modification  has  been  suggested 
by  equity :  it  is  here  an  arbitrage  of  the  law.  Thus,  in  the 
hypothesis  stated,  the  lenders  will  receive  10,000  livres  for 
their  capital  only,  and  the  remaining  2,000  livres  will  be  for 
the  insurers.  The  latter  would  have  had  nothing  to  claim, 
if  the  salvage  had  not  exceeded  the  capital  advanced  on 
maritime  loan. 

5.  Priority  of  dates,  and  authenticity  {I)  of  the  contracts, 

(i)  In  Freocb  law  an  instrument  or  contract  is  termed  authentic,  when  it  has 
been  drawn  up  in  legal  form,  passed  or  signed  before  a  public  officer,  and  bears 
the  seal  of  his  jurisdiction.  Such  is  the  ordinary  course  of  all  civil  contracu ; 
and  while  attention  to  these  requirements  conveys  important  privileges,  its  ah- 

3a 
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Chap.  XVII.    or  the  want  of  it,  are  here  of  no  consideration,  according  to 
'^'       '     the  principle  established  by  the  Roman  law,^  saving  the  case 


cred.  ot  fraud. 

Contracte  of  6.  Does  the  preference,  granted  by  our  Ordonnance  to  the 

pasted  in  a        lender,  ^pply  ^o  ^^  c^L^  ^f  contracts  passed  abroad  ?    Cap- 
foreigii  countiy.  ^^  p^^^^.^^  commanding  the  ship  L'Aimahle  Rosalie,  being 

at  Salonica,  freighted  his  vessel  to  Abraham  Lopez  Silva,  a 
Jewish  merchant,  to  carry  a  parcel  of  680  bales  of  tobacco 
to  Leghorn,  and  advanced  to  the  said  Silva  2000  talaris  on 
hypothecation  of  the  cargo,  at  a  maritime  interest  of  three 
per  cent.,  the  whole  pajrable  before  discharging  the  mer- 
chandize (m).  Silva  effected  insurance  at  Leghorn  for  6000 
piastres,  on  the  same  shipment  of  tobacco.  The  vessel  was 
wrecked  at  Palermo.  Part  of  the  bales  of  tobacco  were 
saved.  They  produced  net  4900  Uvres.  This  sum  was  re- 
mitted by  the  French  consid  to  our  Chamber  of  Commerce. 
The  insurers  at  Leghorn  claimed  to  be  entitied  to  come 
in  on  shares  with  the  lender  on  the  effects  saved.  They 
produced  several  certificates  (actes  de  notoriete),  which  went 
to  show  that  such  was  the  usage  at  Leghorn.  Sentence, 
rendered  by  our  Admiralty  in  September,  1776,  admitted 
'  Vide  tupn.  ch.   theclaim.7 

4,  MC.  7. 

The  preference  granted  among  us  to  the  lender  is  derived 
from  the  will  of  the  legislator ;  and  this  will  is  subjected  to 
the  variation  of  customs,  and  to  the  instability  of  human 
opinions,  because  it  is  not  necessarily  connected  with  the 
essential  and  fundamental  principles  of  the  matter  in  which 
it  is  established. 


Sbction  xin. 

CONCURRENCE  OP  THE  INSURERS  WITH  THE  ASSURED. 

$  1.  Theaban-       The  risks  are  shared  between  the  insurer  in  proportion  to 

doDment  is  ooly 

m  proportion  to  the  sum  he  has  insured,  and  the  assured  for  the  surplus.* 
sured."*  *""       ^*  follows  from  this  principle,  that  the  average  is  to  be  re- 

1  Pothier,  n.  79.     seoce  involves  corresponding  disabiliUes,  and  in  maoj  cases,  it  seems,  complete 

nullity  of  the  instrument.    But  maritime  contracts,  as  a  general  rule,  are  excepted 
from  the  necessity  of  the  like  formalities, 
(m)  In  Italy  and  the  Levant  maritime  loan  m  termed  hypotbecataon. 
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gulated  between  the  insurers  and  the  assured  in  proportion  to    Chap.  XVII. 
their  interests.^    It  also  follows,  that  when  one  has  effected  — ^^'  ^"^' 
insurance  only  on  a  part  of  his  shipment,  he  is  bound  to  '  ^^  ^'  **•  *• 
make  abandonment  of  what  remains  of  it,  only  relatively  to 
this  part'     In  a  word,  if,  at  the  time  of  the  disaster,  there  *  Pothier,  n.  79 
are  effects  m  the  vessel  exceeding  the  value  of  the  sum  for  ?;  io2and  iss; 

o  Guidon,  ch.  7, 

which  the  insurance  has  been  effected,  the  abandonment  Si.^^ioeS^^yff*' 

shall  not  concern  this  excess,  although  it  proceed  from  the  Sf??*^'  ^^'  *' 

profits  of  the  voyage.     The  portion  saved  will  be  regulated 

between  the  assured,  relatively  to  his  uncovered  interest, 

and  the  insurers,  who  will  be  entitled  to  claim  abandonment 

only  in  proportion  to  the  aliquot  part  insured.^  *  vaiin,  art.  47,  p. 

Valin  observes,^  that  no  distinction  is  to  be  made  between  i  p.  loe. 
the  case  where  the  original  shipment  has  been  insured  only 
in  part,  and  that  where  having  been  insured  in  whole,  it  has 
received  an  increase  through  sales  and  purchases  made  in 
the  course  of  the  voyage.  This  augmentation  forms,  as  to 
the  assured,  a  new  capital,  which  renders  his  position  equal 
to  that  in  which  he  would  have  been,  if,  in  the  origin,  the 
first  shipment  had  been  augmented  by  so  much.  ' 

For  his  uncovered  interest  the  assured  is  considered  as  The  tuured  is 

A     !-•         i/»     1.     •    •  _x  '^1.  ^1       hb  own  iniurer 

insurer  to  himself;  he  is  m  some  manner  a  partner  with  the  for  his  uocover- 

insurers ;  he  comes  into  concurrence  with  them  on  the  por-  ^  »otere«t. 

tion  saved,  for  his  uninsured  interest :  Quandd  merces  non 

pereunt  in  totum,  sed  inparte^  tunc  assecuratores  non  tenentur, 

nisi  ad  contributionem  pro  rat&y  cttm,  pro  reliqud  parte  non 

assecuratd.  ipsemet  dominus  mercium  dicitur  sui  ipsius  asse-  ^ 

curator,  vel  assecurationis  socius.^  !??•"•  *'  ]^^' 

'  art.  47,  p.  102. 

To  show  the  mode  in  which  the  apportionment  of  the  $  2.  Distribu- 
effects  saved  is  made  between  the  assured  and  the  insurers,  inured  and  the 
here  is  an  hypothesis.     My  vessel,  ready  to  sail,  is  valued  'mw'^"' 
at  100,000  liv.     I  effect  insurance  for  100,000  liv.,  at  a 
premium  of  50  for  100,  with  agreement  that  I  cause  myself 
to  be  insured  the  premium,  and  premiums  on  premiums. 
By  this  means  my  capital  is  found  insured  only  for  the 
half,  50,000  liv. ;  for  the  remaining  50,000  liv.  are  the  cost 
of  the  premium,  and  premiums  on  premiums.    The  vessel, 
captured  by  the  English,  is  retaken  after  the  twenty-four 

3a2 


724  OF  ABANDONMENT. 

Chap.  XVII.    hours  by  the  king's  ships.     An  arret  of  the  council  orders 

! 1-  that  she  shall  be  restored  to  her  former  owners,  saving  a 

gratuity  to  the  crews  of  his  majesty's  ships.  Deduction 
being  made  of  this  gratuity,  of  the  wages  of  the  crew,  and 
of  other  charges,  I  suppose  that  the  net  produce  of  the 
vessel,  sold  at  auction,  reduces  itself  to  30,000  liv.  This 
sum  will  be  shared  in  equal  portions  between  the  insurers 
and  the  assured,  who,  being  insurer  to  himself,  is  entitled,  in 
order  to  arrive  at  a  just  balance,  to  ^d  to  his  uncovered 
interest  a  factitious  premium,  proportioned  to  that  which 
has  been  stipulated. 

The  respective  accounts  will  stand  thus : — 

XiTTO. 

Account  of  the  insurers. 

They  owe  for  the  loss 100,000 

They  receive  on  the  salvage  .     .     .     15,000 

There  is  due  to  them  for  premiums    50,000 

65,000 


Their  actual  outlay  is Liv.  35,000 

Account  of  the  assured. 
There  is  due  to  me  by  the  insurers    100,000 
I  receive  on  the  salvage  ....     15,000 

115,000 

I  owe  the  insurers  for  premiums    .     50,000 

To  myself  for  factitious  premium  .     50,000 

100,000 

There  remains  to  me 15,000 

To  which  add  the  factitious  premium  I  allow 

myself 50,000 

Liv.  65,000 

My  actual  loss  will  be  then Liv.  35,000 

The  same  account  will  stand  in  any  other  hypothesis.  I 
have  effected  insurance  for  50,000  liv.  on  my  vessel,  which 
is  valued  at  100,000  liv.,  and  I  have  promised  a  premium 
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of  6  for  100.    The  net  produce  of  what  is  saved,  deduction    Chap.  XVII. 
made  of  every  charge,  amounts,  for  instance,  to  30,000  liv.    —^ — 


This  sum  will  be  divided  between  my  insurers  and  me. 
{See  following  section,)  This  concurrence  shows  how  essen- 
tial it  is  to  ascertain  the  value  of  the  thing  insured,  "  not 
only  to  evidence  the  lawfulness  of  the  insurance,  that  is  to 
say,  that  the  sum  insured  does  not  exceed  the  value  of  the 
subject,  but  also  to  determine  the  share  that  the  insurers 
are  to  have  in  the  abandonment:  this  share  bearing  the 
same  proportion  to  it  that  the  sum  insured  does  to  the  total 
value  of  the  shipment."  ^  '  Potiuer,  n.  152. 

In  Chapter  IX.  sect.  5,  I  have  spoken  of  the  custom 
that  prevails  of  valuing  in  the  policy  the  hull  of  the  vessel 
at  a  determinate  sum,  and  of  stipulating  that  this  valuation 
shall  hold  the  place  of  capital  at  all  times  and  places  during 
the  voyage.  It  too  often  happens,  however,  that  such  a 
valuation  is  inflated.  For  example,  my  vessel  is  actually 
worth  only  50,000  liv. ;  I  value  it  at  the  double  of  this,  and 
cause  myself  to  be  insured  50,000  liv.  on  the  hull.  If  she 
is  wrecked,  or  be  declared  innavigable,  and  the  net  produce 
of  the  salvage,  or  of  the  vessel  declared  innavigable, 
amounts,  for  instance,  to  10,000  liv.;  I  shall  come  upon 
this  net  produce,  for  equal  shares  with  my  insurers,  to 
whom  I  have  made  abandonment  of  the  hull.  I  shall  take 
on  the  one  side  the  entire  sum  insured,  and  on  the  other 
the  half  of  the  value  of  the  salvage :  one  feels  the  odious- 
ness  of  such  a  mode  of  acting,  and  how  important  it  is  to 
fix  the  actual  value  of  the  thing  insured. 


Section  XIV. 

CONCURRENCE  OF  THE  INSURERS  AMONG  THEMSELVES. 

The  insurers,  to  whom  abandonment  of  the  thing  in- 

surefl  is  made,   beromo  tlie  owners  of  it  iff  proportion  to 

their  interest,^     No  regard  is  had  to  dates,  beciuise  it  is  not  »  Art.  23 ana  23. 

ii.  t. 
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SiCT.  XIV, 

s  Supra,  sect  6, 
§1. 


*  Supn,  ch.  16, 
•act.  6. 


Chap.  XVII.  here  a  question  of  hypothecation.*  But  how  to  apportion 
the  goods  saved  between  the  insurers  an  cargo,  and  the  in- 
surers on  ship  and  cargo  ? 

I  believe  that  both  must  come  on  the  goods  saved,  for 
shares  proportioned  respectiyely  to  the  totality  of  the  sums 
by  each  of  them  insured,  for  reason  that  the  insurance  on 
ship  and  cargo  is  indivisible;'  and  that  ihe privilege  attached 
to  this  is  in  solido.  It  is  a  consequence  of  this  principle, 
that  the  insurers  on  ship  and  cargo  shall  claim,  in  sharing 
the  freight  and  salvage  of  the  vessel  with  the  insurers  on 
ship,  for  the  totality  of  the  sums  insiured  by  them,  even  to 
the  extent  of  their  interest:  Propter  indivisam  pignoris 
causam,^ 

For  example :  my  vessel  is  valued  at  50,000  liv.,  and  the 
cai^o  at  60,000  liv. ;  total  100,000  liv, 

Livres. 

I  effect  insurance  on  ship  and  cargo    ....  30,000 

On  ship 30,000 

On  cargo 30,000 

Remains  for  my  interest  uncovered     ....  10,000 


«  L.  65,  ff.  de 
•▼ictlon. ;  L.  19, 
ff.  de  pignor.  et 
hjrpot. 


Liv.  100,000 


The  vessel  is  wrecked.  The  net  produce  of  the  wreck 
amounts  to  5,000  liv. ;  and  the  net  produce  of  the  cargo  to 
other  5,000  liv. :  total  10,000  liv. 

Lhrret. 

Proportion,  for  the  uncovered  interest,  will  be    .     1,000 
Remains  on  the  produce  of  the  wreck  4,500  liv., 
to  be  distributed,  a  moiety  to  the  insurers  on 

ship 2,250 

A  moiety  to  the  insurers  on  ship  and  cargo     .     .     2,250 
Remains  on  the  produce  of  the  cargo  also  4,500 
liv.,  to  be  distributed,  a  moiety  to  the  insurers 

on  cargo 2,250 

A  moiety  to  the  insurers  on  ship  and  cargo    .     .     2,250 


Liv.  10,000 
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In  this  way,  the  insurers  on  ship  and  cargo  will  con-    Chap.  XVII. 

J.  ,  1  Sect.  XIV. 

cur  in  solido  on  each  mass.  

Livm. 

The  salvage  has  been 10,000 

I  shall  receive  from  the  insurers  on  ship  and 

cargo 40,600 

From  the  insurers  on  ship 20,250 

From  the  insurers  on  cargo 20,260 

My  loss  will  be 9,000 


Liv.  100,000 


If  the  freight  and  the  wreck  of  the  vessel  had  been 
absorbed  by  the  expenses  of  salvage,  and  by  the  wages  of 
the  sailors,  and  there  had  remained  of  the  cargo  only  to  the 
value  of  5000  liv.,  I  should  take  out  at  first  500  liv.  for  the 
pro  rata  of  my  uncovered  interest,  and  the  rest  would  be 
divided  between  the  insurers  on  ship  and  cargo,  and  the  in- 
surers on  cargo ;  while  the  insurers  on  ship  would  have  no 
claim:  and  rice  r^r^a.*  » vide  my  Twit* 

,  dei  cont.  i  la 

Insurers  have  never  had  the  reputation  of  being  over  8«*^'«^-^*'^ 

*^  ^  Mct.  2,  f  4,  and 

ready  to  do  justice.    They  have  been  compared  to  women,  ^^^  *®»  ■^*  *• 

who  conceive  with  pleasure  but  bring  forth  in  pain.     They 

are  accused  of  using  subterfuges  and  vain  exceptions  to 

elude  payment  of  the  loss :  Assecuratores  pleritmque,  dif- 

ferendcB  solutionis  gratid,  nodum  in  scirpo  queerunt.^    And  « stnccha,  gL  S9, 

another:    Assecuratores,    quando    venit    tempus    solvendtB 

(BStimationis,  multa  requirunt  ut  excusentur  ut  non  sol- 

VantJ  '  Santerna,  part.  4, 

n.  48 ;  Rdte  de 

But,  if  there  be  some  insurers  who  raise  false  difficulties,  ^?."'»!Si*: 

'  '  n.  11;  Rocciu, 

there  are  many  who  are  the  victims  of  their  good  faith :  Sic?7ofS'.*?f  ni 
Modemis  his  temporihus,  quibus  fraudes  a  navarchis  fre-  n^sH*  * 

quentilis  committuntur,  digni  potiUs  miseratione  censeri 
debent  assecuratores,  guctm  assecurati,^     Insurers  see  only  •  cauregii, 

disc.  11,  n.S. 

with  the  eyes  of  the  assured.  They  can  defend  themselves 
only  by  the  documents  exhibited  to  them ;  and  often  they 
pay  what  they  would  be  entitled  in  law  to  dispute.    The 
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the  New  Rules  of  Pleading.  By  Charles  Rann  Kennedy,  Esq.,  Barrister  at 
Law.    Second  Edition,  with  great  Additions.     12mo.,  12i.  bds. 

FARREN'S  FORMS  OF  ORIGINAL  BILL.  — The  Common  Forms  and 
Rules  for  Drawing  an  Original  Bill  in  Chancery,  as  directed  by  the  New  Orders 
of  Court,  and  Reported  Cases.  Carefully  collected  by  G.  Farren,  Jun.,  Esq., 
Chancery  Barrister. 

"  The  work  has  been  very  carefully  compiled,  and  displays  the  industry,  research, 
and  skill  in  arrangement,  for  which  Mr.  Farren  is  distinguished." — Legal  Oburrver. 

GAEL  ON  DRAWING  LEGAL  INSTRUMENTS.  — A  Practical  Treatise 
on  the  Analogy  between  Legal  and  General  Composition,  intended  as  an  Introduc- 
tion to  the  drawing  of  Legal  Instruments,  Public  and  Private.  By  S.  G.  Gael, 
Esq.,  Barrister  at  Law.    8vo.,  10s.  cloth. 

(Dedicated  by  permission  to  Lord  Langdalc.) 
A  CATALOGUE  of  the  LORDS  CHANCELLORS,  KEEPERS  of  the 
GREAT  SEAL,  MASTERS  of  the  ROLLS,  and  principal  Officers  of  the  High 
Court  of  Chancery ;  with  Notes  and  References  to  the  Authorities.  By  Thomas 
DuFFUs  Hardy,  Assistant  Keeper  of  Records.  Royal  8vo.,  20s.  (Only  250  copies 
printed,) 

BAINBRIDGE  ON  MINES  AND  MINERALS.-A  Practical  Treatise  on 
the  Law  of  Mines  and  Minerals ;  comprising  a  detailed  Account  of  the  respective 
Rights,  Interests,  Duties,  Liabilities,  and  Remedies  of  Landowners,  Adventurers, 
Agents,  and  Workmen ;  and  of  the  Local  Customs  of  Derbyshire,  Cornwall,  and 
Devon.  With  an  Appendix  of  Legal  Forms,  relating  to  Grants,  Leases,  Transfers, 
Partnerships,  and  Cnminal  Proceedings.  By  William  Bainbridge,  Esq.,  Bar- 
rister at  Law.    8vo.,  16s.  bds. 

Dr.  ROBINSON'S  NEW  ADMIRALTY  REPORTS.— Reports  of  Cases 
argued  and  determined  in  the  High  Court  of  Admiralty,  commencing  with  the 
Judgments  of  the  Right  Honourable  Stephen  Lushington,  D.C.L.  By  William 
Robinson,  D.C.L.  Advocate. 

Vols.  I.  and  II.,  containing  Cases  decided  from  Michaelmas  Term  1833  to  Hilary 
Vacation  1848.    £3 :  5s,  sewed. 

{These  Reports  are  in  immediate  continuation  of  Dr.  Haggard's,  and  will  be 

regular Iti  continued,) 

NOTES  OF  CASES  IN  THE  ECCLESIASTICAL  AND  MARITIME 
COURTS.— This  Work,  a  Part  of  which,  price  2i.  6d.,  is  published  on  the  Ist  of 
every  Month,  contains  early,  but  carefully  digested  Reports  of  all  Cases  of  import  • 
ance  in  the  Arches  Court  of  Canterbury,  the  High  Court  of  Admiralty,  the  Pre- 
rogative Court  of  Canterbury,  the  Court  of  Peculiars  of  Canterbury,  the  Con- 
sistorial  Courts  of  London  and  other  Dioceses,  the  Court  of  Surrogates,  the  Dean 
and  Chapter  and  Archidiaconal  Courts,  the  Admiralty  Court  of  the  Cinque  Ports, 
the  Court  of  the  Master  of  the  Faculties,  &c.,  together  with  the  Decisions  of  the 
Judicial  Committee  of  the  Privy  Council  on  Appeal  from  the  Superior  Courts  of 
both  Provinces,  and  from  the  Court  of  Admiralty.  Vols.  I.  to  VI.,  and  VoL  VII. 
Parts  I  to  12,  containing  all  the  Cases  decided  in  the  several  above-named  Courts 
from  Easter  Term,  1841,  to  Hilary  Term,  1850.     jgl3:  17i.  6d,  sewed. 

(Any  of  the  Volumes  or  Parts  may  be  purchased  separately.) 

THE  LAW  MAGAZINE:  or  Quarterly  Review  of  Jurisprudence,  commenced 
in  1828,  and  regularly  published  on  the  First  of  the  Months  of  February,  May, 
August,  and  November,  m  each  Year,  at  Six  Shillings  a  Number. 

This  well-established  Magazine  is  recommended  to  the  Profession  by  1.  Article* 
on  all  subjects  of  prominent  interest  and  practical  usefulness  to  Practitioners. 
Among  the  Contributors  are  Judges,  and  many  Lawyers  of  eminence.  2.  Notes  of 
all  Leading  Cases,  explaining  their  practical  effect  3.  A  Quarterly  Alphabetical 
Digest  of  all  Cases  in  all  Superior  Courts  of  Law  and  Equity,  &c.  carefully  classed 
and  indexed.  4.  Statutes  useful  to  the  Profession,  carefully  abstracted  and  noted 
5.  Reviews,  or  Short  Notes  of  New  Law  Books  of  value,  and  List  of  all  New  Law 
Publications.  6.  Events  of  the  Quarter,  comprising  Rules  of  Court,  Calls,  Pro- 
motions, Obituary,  &c.     7.  Parliamentary  Papers  of  value,  abstracted. 

*»*  The  Law  Magazine  thus  affords  a  mass  of  information  essential  to  the 
Practitioner  at  a  cost  of  24f.  per  annum,  which  can  be  obtained  from  no  other 
publication  at  less  than  double  that  price. 
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